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CITATION OF REPORTS. 


Rule 46 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 63rd have been reprinted by the 
State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 68 N.C. as follows: 
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GF In quoting from the reprinted Reports, counsel will cite always the 
marginal (t.e., the original) paging. 

The opinions published in the first six volumes of the reports were written 
by the “Court of Conference” and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, are published in the 
volumes from the 63d to the 79th, both inclusive. From the 80th to the 
101st volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of five members, from 1889 to 1 July 1937 are published in volumes 
102 to 211, both inclusive. Since 1 July 1937, and beginning with volume 212, 
the Court has consisted of seven members. 
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SUPREME COURT OF NORTH CAROLINA. 


CHIEF JUSTICE: 


R. HUNT PARKER. 


ASSOCIATE JUSTICES : 


WILLIAM H. BOBBITT, I. BEVERLY LAKE, 
CARLISLE W. HIGGINS, J. WILL PLESS, JR., 
SUSIE SHARP, JOSEPH BRANCH. 


EMERGENCY JUSTICES > 


EMERY B, DENNY, WILLIAM B. RODMAN, JR. 


JUDGES OF THE COURT OF APPEALS. 
CHIEF JUDGE: 


RAYMOND B. MALLARD, 


HUGH B. CAMPBELL, WALTER E. BROCK, 
JAMES C. FARTHING, DAVID M. BRITT, 
NAOMI E. MORRIS. 


DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE COURTS: 
J. FRANK HUSKINS. 


ASSISTANT DIRECTOR AND ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE: 


BERT M. MONTAGUE. 


APPELLATE DIVISION REPORTER: 


JOHN M. STRONG. 


ASSISTANT APPELLATE DIVISION REPORTER : 


WILSON B. PARTIN, JR. 


CLERK OF THE SUPREME COURT: 


ADRIAN J. NEWTON. 


MARSHAL AND LIBRARIAN OF THE SUPREME COURT: 


RAYMOND M. TAYLOR. 
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JUDGES OF THE SUPERIOR COURT 
OF NORTH CAROLINA. 


FIRST DIVISION 


Name District Address 
WALTER W. COTIOON......cccceceees waccaseneeaeceaes oe FIPS Ucricrecsontasianiectee dors: Hlizabeth City. 
ELBERT 8. PEEL, JRB......sc0e iiibcedateeecadateds sedeen NOC OMG sccapaiveateeisundesustaseie Williamston. 
Wi11AM J. BUNDY....... sai ccacuecdiaceptelenweacackne fe ETD Ciccns seetscususdddeusiassacuss Greenville. 
HOWARD H. HUBBARD.....ccccssesereves saichanueseses coe OUTER iccectss ec cayeasasecnss Clinton. 
PUODOLP ER Te NUNEZ cei eusaseccasccasacectUencwbaceaiecssvene ALUM goestiesecvcascstivessutases: Wilmington. 
JOSEPH W. PARKER........ ine Beaneress a eabaeueeaeniiecs IRC icine: Windsor. 
GEORGE M. FOUNTAIN... gapnekewcess sdasdedaserei OMON UL vasteneoeiuastesatewesent: Tarboro, 
ALBERT W.. COWPER......cscccsscossevenscenssesssnaces ie ISDE Ne secineccaeavecseteviaes Kinston. 

SECOND DIVISION 
FIAMILTON EV. HOBGOOD..... ce cerestenseveneeveneenen NBO inc evicsiseroaidicveeas Louisburg. 
WILLIAM Y. BICKETT.esccccccssssccsccceeee ececensasones MON aienndeviccare Avibinesouens Raleigh. 
JAMES H. POU BAILEY. scssccssssccssereseconnecenerres MP ODEN c0e cs veccesssdhcceetesusests Raleigh. 
HARRY El, CANADAY viseccscsssccceccensscseseneneesenoess WGLOV CDE i iiss csssassstiacivegen’s Smithfield. 
E. MAURICE BRAS WELL......ccccsecssveeescssaseers Lipask WELEL Nisetccssanetotoancsiaaess Fayetteville. 
Coy E. BREWER... cesses sSeagseawmavenss iw iveeasers TWO Co ciiseetinceacss Fayetteville. 
EDWARD B. CLARK,.......0s0000 sdbGadetadacusoarewsareaie Lk LL LO OD Eli vcecoseatrcaivcseaas Elizabethtown. 
CLARENCE W. HALL... sicdaseddoacesseceasasasaves lt OUPLOONED vues: cecisscscasnten: Durham. 
TRO) “(CARR fiiusessisvedaccdeivcesasntsteseoees ccubunisacnavcanevac lt LELOCDUD s sscragieecctva sector’. Burlington. 
Henry A. McKixnon, J Riccesaccs eseet voomunnsixteenth Mistarceiecvendecescet Lumberton. 
THIRD DIVISION 
ALLEN H. GWYR.. ccs csetescceseenoene asnusetensseavs « Seventeenth... Reidsville. 
WALTER E, CRISSMAN...cccsscosesscesenenees daesecvade Highteenth............. wee ddigh Point. 
EvGeNE G. SHAW....... spades uw Westah fagsesveicsdteneet FBightcenth..........cceccee Greensboro. 
JAMES G. EXUM, JBusssccsssssrsccee subeneecinivessisee LUIS ULCOD LN ico ivivesenstsetven Greensboro. 
FRANK M. ARMSTRONG ii ccssccssssesseccscscsossscorees NIDOCLCONIED, recscsssscccreseees Troy. 
THOMAS W. SEAY, JRucsseeoene srdeascneccweeese:  Nimetcentha...ceccccccenee Spencer. 
JOHN: DT). “MOCCON NEEL favcscecciscsxecdossueaweccscesesns Twentieth........cccccccceee Southern Pines. 
WALTER E. JOHNSTON, JRBisscccccsssssssssccoseees soo TWONtY-fITSt.....ccesecssenvee Winston-Salem. 
HARVEY A. LUPTON.A..... cccseseees Seansmussness soosesceee L WEDLY-fITSE. 0... ereececereees Winston-Salem. 
JOHN R. MCLAUGHLIN. ..ccccssseeees sovsevseseensseee L WEDTY-SCCODG .ecccsreceees Statesville. 
Rosert M. GAMBILL....... sacecacdecadtlsis eeesenesers L WEDECY-COIT. tess. vavieies North Wilkesboro. 
FOURTH DIVISION 
Wo 0: AANGUEN: jcaciieuneredctassvietesenesassstateaecss Twenty-fourth..........008. Burnsville. 
SAM: J. ORVIN,, LL Diswsccisecassvasecceavsteevence ssovscseseed WEDCY-FILED.......seessereeee Morganton. 
FRANCIS QC, CLARESON..:..ssssssescesssseseceves soveneee DWODEY-SIXED.....eceeeeeee Charlotte. 
FRED H. HASTY......ccccscrsessssesers ivaiedscetbassetéeries LD WONTY BIS CL ses saatiaaansdys Charlotte. 
FRANK W. SNEPP, JRu..sssssessescees shecteancetes sooreoe LT WEDLY-SIXED..... eceeeeee, Charlotte. 
P. C. FRONEBERQER......ccssescesenees lies pedeebieas Twenty-seventh............ Gastonia. 
BAT PALI, OR icciveciscciscicenscisseeess sccsserssssroensood WENtY-SeEVENEH........0008 Shelby 
W. K. McLeEAN....... aeacvasanndevenvasteicauees socscocssee L WENTY-CISHtD........00000 Asheville 
HARRY C. MARTIN... .cccsceeee ideehaevausdosssvivosisessess © WOEDLY -CIZ DCD cncscseseessee: Asheville. 
J. W. JACKSON visscssiccs csedesieesss sibs sucebereeeeeanse Twenty-ninth.............. Hendersonville 
Pe Ds BRYSON iissccessexessenssaiesons Laeedenrasederestenits| THIrtieth. 00... ccccccesseeeseee, Bryson City 


Special Judges: 


J. William Copeland, Murfreesboro; Hubert E. May, Nashville; Fate J. 
Beal, Lenoir; James C. Bowman, Southport; Robert M. Martin, High Point; 


Lacy H. Thornburg, Sylva. 
Emergency Judges: 


H. Hoyle Sink, Greensboro; W. H. S. Burgwyn, Woodland: Q. K. Nimocks, 
Jr., Fayetteville; Zeb V. Nettles, Asheville; Walter J. Bone, Nashville; Hubert 
EK. Olive, Lexington; F. Donald Phillips, Rockingham; Henry L. Stevens, Jr., 


Warsaw; George B. Patton, Franklin; Chester R. Morris, Coinjock. 
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DEPARTMENT OF ATTORNEY GENERAL. 


ATTORNEY-GENERAL : 


THOMAS WADE BRUTON. 


DEPUTY ATTORNEYS-GENERAT ° 


HARRY W. McGALLIARD, HARRISON LEWIS, 
RALPH MOODY, JAMES F. BULLOCK. 


ASSISTANT ATTORNEYS-GENERAL - 


PARKS H. ICENHOUR, GEORGE A. GOODWYN, 
ANDREW H. McDANIEL, MILLARD R. RICH, JR., 
WILLIAM W. MELVIN, HENRY T. ROSSER, 
BERNARD A. HARRELL, ROBERT L. GUNN. 


SOLICITORS. 


Eastern Division: Herbert Small, First District, Elizabeth City; Roy R 
Holdford, Jr., Second District, Wilson; W. H. S. Burgwyn, Jr., Third District, 
Woodland; Archie Taylor, Fourth District, Lillington; Luther Hamilton, Jr., 
Fifth District, Morehead City; Waiter T. Britt, Sixth District. Clinton; William 
G. Ransdell, Jr., Seventh District, Raleigh; William Allen Cobb, Eighth District, 
Wilmington; Doran J. Berry, Ninth District, Fayetteville; John B. Regan, 
Ninth-A District, St. Pauls; Dan K. Edwards, Tenth District, Durham; Thomas 
D. Cooper, Jr., Tenth-A District, Burlington. 


Western Divisicn: Thomas W. Moore, Jr., Mleventh District, Winston-Salem ; 
Charles T. Kivett, Twelfth District, Greensbora; M. G. Boyette, Thirteenth Dis- 
trict, Carthage; Henry M. Whitesides, Fourteenth District, Gastonia; Elliott M. 
Schwartz, Fourteenth-A District, Charlotte; Zeb A. Morris, Fifteenth District, 
Concord; W. Hampton Childs, Jr., Sixteenth District, Lincolnton; J. Allie Hayes, 
Seventeenth District, North Wilkesboro; Leonard Lowe, Eighteenth District, 
Caroleen; Clyde M. Roberts, Nineteenth District, Marshall; Marcellus Buchanan, 
Twentieth District, Sylva; Charles M. Neaves, Twenty-first District, Elkin. 


SUPERIOR COURTS, FALL SESSIONS, 1967. 
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FIRST DIVISION 


First District—Judge Cohoon. 
Camden—Sept. 25; Dec, 11f. 
Chowan—Sept. 11; Nov. 27. 
Currituck—Sept. 4; Dec. 4f. 

Dare—Oct. 238. 
Gates—Oct. 16. 
Pasquotank—Sept. 18¢; Oct. 9t; Nov. 67; 

Nov. 13%. 

Perquimans—Oct, 30. 

Second District—Judge Peel. 
Beaufort—Aug, 21%; Aug. 284(2); Sept. 

18*; Oct. 16¢(2); Nov. 6; Dec. 4*. 
Hyde—Oct. 9; Oct. 80f. 

Martin—Sept. 25%; Nov. 20¢(2); Dee. 11. 
Tyrrell—Oct. 2. 
Washington—Sept. 11; Nov. 18f. 

Third District—Judge Bundy. 
Carteret—Aug. 217(A)(2); Oct. 164; Nov. 

6; Nov. 27T(A). 

Craven—Sept. 4(2); Oct. 2¢(2); Nov. 138; 

Nov. 27+(2). 

Pamlico—Sept. 18(A); Oct. 28. 
Pitt—Aug. 21(2); Sept. 18¢(2); Oct. 9 

(A); Oct. 23¢(A); Oct. 30(A); Nov. 20; 

Dec. Il. 

Fourth District—Judge Hubbard. 

Duplin—Aug. 28; Oct. 9; Nov. 6%; 

47 (A) (2); 

Jones—Sept. 25; Oct. 80+; Nov. 27. 
Onslow—-July 17(A); July 314(2); Sept. 
25(A)(2); Oct. 167(A)(2); Nov. 18t; Dec. 

4; Dec. 11f., 


Dec, 


Sampson—Aug. 14; Sept. 47(2); Oct. 16°; 
Oct. 28f; Nov. 20f; Nov. 27(A), 

Fifth District—Judge Mintz. 

New Hanover—Aug. 7*(2); Aug. 217(2); 
Sept. 117(2); Oct. 2*(A)(2); Oct. 164(2); 
Oct. 80*(2); Nov. 18¢(8); Dee. 4*(2). 

Pender—Sept. 4f; Sept. 25; Oct. 2f; Nov. 
13(A). 

Sixth District—Judge Parker. 
Bertie—Sept. 18: Nov. 20(2). 
Halifax—Aug. 14(2); Oct. 27(2); Oct. 

28*; Dee. 11(A). 

Hertford—July 24(A); Oct. 16; Dec. 4¢ 
(2). 

Northampton—Aug. 7; Oct. 30(2). 


Seventh District—Judge Fountain. 

Edgecombe—Aug. 14*; Sept. 4¢(A); Oct. 
2*(A); Oct. 807(2); Nov. 18%. 

Nash—Aug. 77(A); Aug. 21%; Sept. 11f 
(2); Oct. 9*(A); Oct. 167(2); Nov. 20*(A) 
(2); Dec, 11¢. 

Wilson—July 17*; Aug. 28*(2); Sept. 25¢ 
(2); Oct. 16*(A) (2); Nov. 204(2); Dee. 4*. 
Eighth District—Judge Cowper. 

Greene—Oct, 9¢; Oct. 16*(A); Dee. 4. 

Lenoir—Aug. 7¢(A)(2); Aug. 21%; Sept. 
4(A); Sept. 117(2); Oct. 164; Oct. 23°(2); 
Nov. 18¢(A); Nov. 27+; Dee. 11. 

Wayne—Aug. 7*(2); Aug. 28¢(2); Sept. 
AG Oct. 23t(A); Nov. 6*(2}); Dee. ¢t 


SECOND DIVISION 


Ninth District—Judge Hobgood. 
eres 184(2); Oct. 16%; Nov. 
24%: 


Granville—July 17; Oct. 9t(A): Noy. 18 
(2). 


Person—Sept. 11; Oct. 2¢(A)(2); Oct. 30; 
Dec. 4f. 

Vance—Oct. 2*; Nov. 67; Dec. 11f. 

Warren—Sept. 4*; Oct. 237. 
Tenth District—Wake. 

Schedule “A’”’—Judge Bickett. 

July 10*(2); Aug. 77(A)(2); Aug. 21*(2); 
Sept. 4*(2); Sept. 18¢(2); Oct. 2*(2); Oct. 
ae Nov. 6*(2); Nov. 20f(2); Deca 4® 


Schedule “B”’—Judge Canaday, 

July 107(2); July 81*(A)(2); Aug. 14 
(A)(2); Aug. 21¢(2); Sept. 4+(2); Sept. 11 
(A) (2); Sept. 18*(2); Oct. 24(2); Oct. 9CA) 
(2); Oct. 237(2); Nov. 67(2); Nov. 13(A) 
(2); Nov, 20*(2); Dec. 4¢(2); Dee. 11(A), 


Eleventh District—Judge Braswell. 

Harnett—-Aug, 147(2); Aug. 28%; 
11+(A)(2); Oct. 9f(2); Nov. 18*(A)(2); 
Dee. 117(A). 

Johnston—Aug. 21(A); Aug. 28T(A)3 
Sept. 257(2); Oct. 167(A); Oct. 23; Nov. 
64(2); Dee. 4(2). 

Lee—July 81*; Aug, 7+; Sept. 11+(2); 
oy SF(A); Oct. 80%; Nov. 277; Dec. 4¢ 
(A). 


Sept. 


Twelfth District—Judge Mallard. 


Cumberland — Aug. 14%; Aug, 28°(2); 


Aug. 28f(A)(2); Sept. 114(2): Sept. 26¢ 
(2); Sept. 25(A)(2); Oct. 9f: Oct. 16*(A) 
(2); Oct. 237(2); Nov. 6*(2); Nov. 6¢(A) 
ee Nov. 27¢(2); Nov. 27*(A)(2); Dee. 


Hoke—Aug. 21; Nov. 20, 


Thirteenth District—Judge Hall. 
Bladen—Aug. 21; Oct. 16*(A); Nov. 13f. 
Brunswick—Aug. 28+; Sept. 18; Oct. 28+; 

Dec. 474(2), 

Columbus—Sept. 4*(2); Sept. 25+(2): 

wae 9*; Oct. 307(2); Nov. 20*(2); Dee. 11 


Fourteenth District—Judge Bailey. 

Durham—July 10*(A)(2); July 24f(A); 
Aug. 28*(2); Aug. 28¢(A) (2); Sept. 117(2); 
Sept. 11*(A)(2); Oct. 2*(2); Oct. 2t(A): 
Oct. 167(2); Oct. 30*(2); Nov. 18¢(2); Nov. 
27*(2); Dec. 4¢(A) (2); Dec. 11%, 


Fifteenth District—Judge Carr. 

Alamance—July 177(A); July 317; Aug. 
14*(2); Sept. 11¢(2); Oct. 16*(2); Nov. 183 
T(2); Dee. 4%, 

Chatham—Aug. 28f; Sept. 4; Oct. 30f¢ 
(2); Nov. 27, 

Orange—Aug. 7*; Sept, 18*(A); Sept. 25 
7(2); Nov. 6*(A); Nov. 18¢(A) (2); Dee. 11. 


Sixteenth District—Judge McKinnon. 
Robeson—~July 10(2); Aug. 14%; Aug. 

28+; Sept. 4*(2); Sept. 18¢(2); Oct. 9t(2); 

Oct. 23*(2); Nov. 18¢(2); Nov. 27%. 
Scotland—July 24f; 


Aug. 21; Oct, 2; 
Nov. 67 Dec. 4. 


COURT CALENDAR. vil 


THIRD DIVISION 


Seventeenth District—Judge Shaw. 
Caswell—Oct. 80(A); Dec. 4f. 
Rockingham—July 24¢(A)(2); Aug. 21° 

(2); Sept. 18¢(2); Oct. 16(A)(2); Oct. 30T; 

Nov, 20¢(2); Dee. 11%. 

Stokes—-Oct. 2; Oct. 9(A). 

Surry—Aug. 7*(2); Sept. 47(2); Oct. 9f 
(2); Nov. 6*(2); Dee. 4(A). 

Kighteenth District— 

Schedule ‘‘A’’—Judge Lupton. 

Greensboro—July 10*(2); Sept. 117(3); 
Out. 2*(2); Oct. 16*(2); Oct. 30%(2); Nov. 
13: Nov, 20*(2); Dec. 11f. 

High Point-—-Dec. 4f. 

Schedule ‘B’—Judge Crissman. 

Greensboro—Aug. 28*(2)}; Oct. 27(3); 
Nov. 207(2); Dee. 4*(2). 

High Point—July 17*; Aug. 21f; Sept. 11 
+(2); Sept. 25*; Oct. 237; Oct. 30%; Nov. 
ef (2). 

Schedule “‘C’—Judge to be Assigned. 

Greensboro—July 10¢(A)(2); Aug. 14* 
(A); Aug. 28¢(A)(2); Sept. 11*(A) (2); 
Sept. 25t(A); Oct. 9(A); Oct. 30T (A) (2). 

High Point—Nov. 20*(A); Dec. 11*(A). 


Nineteenth District—Judge Armstrong. 

Cabarrus—Aug. 7¢(A); Aug. 21%; Aug. 
eS$t: Sept. 11¢(A)(2); Oct. 9(2); Nov. 6f 
(A)(2); Dee. 11f. 

Montgomery—July 10; Aug. 14¢; Oct. 2. 

Randolph—July 24¢(A)(2); Sept. 4°; 
Sept. 257(A)(2); Oct. 234(2); Nov. 6f(2); 
Nov. 27*; Dec. 4¢(A),. 

Rowan—July 17+(A); Sept. 11(2); Sept. 
26+; Oct. 23t(A)(2); Dee. 4¢; Dec. 11f 
CA). 


Twentieth District—Judge McConnell. 
Anson—Sept. 18*; Sept. 257; Nov. 20f. 
Moore—Aug. 14*(A); Sept. 4¢(2); Nov. 13. 
Richmond—July 17+; July 24*; Aug. 28 

Ie Oct. 2t; Oct. 9*; Nov. 67(A); Dec. 

47 (2). 

Stanly—July 10; Oct, 167; Nov. 27. 
Union—Aug. 21¢(A); Aug. 28; Oct. 30 
(2). 


Twenty-First District—Forsyth. 

Schedule ‘‘A’’—Judge Johnston. 

July 10¢(2); July 24¢(A)(2); Aug. 21; 
Aug, 28; Sept. 47(3); Sept. 257(2); Oct. 16; 
Oct. 238+(2); Nov. 67(2); Nov. 20; Nov. 27; 
Dec. 4T(2). 


Schedule “B’’—Judge McLaughlin. 

July 24(2); Aug. 7(2); Aug. 217(A) (2); 
Sept. 4(3); Sept. 18(A); Sept. 25(2); Oct. 
9(2); Oct. 9¢(A) (2); Oct. 30°02); Nov. 13 
(3); Dec. 4(2); Dec. 11¢€A). 
Twenty-Second District—Judge Gambill. 

Alexander—Sept. 25. 

Davidson—dJuly 10¢(A)(2); Aug. 21; Sept. 
11+(2); Sept. 25(A)(2); Oct. 9f; Oct. 23f 
(A)}(2); Nov. 6(2); Dec. 4¢(A); Dee. 11f. 

Davie—Aug. 7; Oct. 2¢ Nov. 6(A). 

Tredell—Aug. 28; Sept. 4¢; Oct. 16T(A); 
Oct. 23(2); Nov. +(2). 


Twenty-Third District—Judge Gwyn. 
Alleghany—Aug. 28; Oct. 2. 
Ashe—July 17(A); Sept. 11¢; Oct. 30. 
Wilkes—Aug. 14(2); Sept. 18¢(2); Oct. 

9; Nov. 67(2); Dec. 11. 

Yadkin—Sept. 4*; Nov. 207(2); Dec. 4. 


FOURTH DIVISION 


Ywenty-Fourth District—Judge Falls. 
Avery—July 10(A)(2); Oct. 16(2). 
Madison—Aug. 28¢(2); Oct. 2%; Oct. 30F; 

bec, 4%. 

Mitchell—Sept. 11(2). 
Watauga—Sept. 25; Nov. 13f. 
Yancey—Aug. 7; Aug. 14¢(2); Nov. 27. 


Twenty-Fifth District—Judge Farthing. 

Burke—Aug. 14; Oct. 2; Oct. 16; Nov. 
20(2). 

Caldwell—Aug. 21(2); Sept. 18¢(2); Oct. 
237(2); Dec. 4(2). 

Catawba—July 24(A)(2); Aug. 
Sept. 47(2); Sept. 18(A); Nov. 6(2). 
Twenty-Sixth District—-Mecklenburg. 

Schedule “A”—Judge Campbell. 

Aug. 7*(2); Aug. 217(2); Sept. 4*(2); 
Sept. 187(2); Oct. 2*(2); Oct. 23*(2); Nov. 
6*(2); Nov. 20¢(2); Dec. 4*(2). 


Schedule “B’—Judge Clarkson, 

July 10*(2); Aug. 7T(A)(2); Aug. 21f 
(2); Sept. 47(2); Sept. 187(2); Oct. 27(2); 
Oct. 167(2): Oct. 307¢(2); Nov. 13¢(A); 
Nov. 204(€2); Dec. 47(2). 


Schedule ‘C’—Judge to be Assigned. 

July 10*(€A)(2); Aug. 7*(A) (2); Aug. 21 
+(A)(2); Sept. 4*(A)(2); Sept. 25*(A); 
Oct. 2*(A)(2); Oct. 167(A); Oct. 23"C(A) 
(2): Nov. 6*(A)(2)}; Nov. 20t(A) (2); Dec. 
4*(A)(2). 


Schedule ‘“D’—Judge to be Assigned. 

July 107(A); Aug. 7t(A)(2); Sept. 4* 
(A)(2); Sept. 4f¢(A)(2); Oct. 27(A)(2); 
Oct. 16¢(A) (2); Oct. 304(A)(2); Nov. 187 
(3); Dec. 4¢(2). 


T(A); 


Twenty-Seventh District— 
Schedule ‘“A”’—Judge Froneberger. 
Cleveland—Oct. 23*(2); Nov. 27 (2). 
Gaston—July 10*; July 17¢(2); July 31f; 
Sept. 44(2); Sept. 18*; Sept. 254(2); Oct. 
9*(2); Nov. 18¢(2); Dec. 11f. 


Schedule “B”’—Judge McLean. 
Cleveland—July 10(2); Sept. 25*(2). 
Gaston—July 24*(2); Aug. 14*(2); Aug. 
28*(2); Oct. 9t; Oct. 16¢(2); Oct. 30f(2); 
Nov. 18*; Nov, 20*%(A)(2); Dee. 4*(A) (2). 
Lineoln—Sept. 11(2). 


Twenty-Eighth District—Judge Jackson. 

Buncombe—July 10*(A) (2); July 24f(A) 
(2); Aug. 74(2); Aug. 7*(A); Aug. 21°*(2); 
Aug. 21¢(A)(2); Sept. 4*(2); Sept. 4f(A) 
(2); Sept. 18f(2); Sept. 25°(A)(2); Oct. 
24(3); Oct. 23*(2); Oct. 28t(A)(2); Nov. 
67(A) (38); Nov. 13*(2); Nov. 27+; Nov. 27° 
(A); Dec. 47(2); Dec. 11°(A), 


Twenty-Ninth District—Judge Bryson. 
Henderson—Aug. 14f(2); Oct. 16. 
McDowell—-Sept. 4(2); Oct. 2¢(2). 
Polk—Aug. 28. 
Rutherford—Aug. 

(2); Nov. 6**(2). 
Transylvania—July 10; Oct. 23(2). 


Thirtieth District—Judge Anglin. 
Cherokee—July 31, Nov. 6(2). 
Clay—Oct. 2. 

Graham-—Sept. 11. 

Haywood—July 10(2); Sept. 18t(2); Nov. 
20¢2). 

Jackson-—Oct. 9(2). 

Macon—Aug. 7; Dec. 4(2). 

Swain—July 24; Oct. 238. 


14*t(A); Sept. 18°F 


Numerals following the dates indicate 
number of weeks term may hold. No num. 
eral for one week terms, 


+ For Civil Cases. ®© For Criminal Cases. 
# Indicates Non-Jury Term. 
(A) Judge to be Assigned, 


UNITED STATES COURTS FOR NORTH CAROLINA. 


EASTERN DISTRICT 


Judyes 


ALGERNON LL. BUTLER, Chief Judge, Crinton, N. C. 
JOHN D. LARKINS, JR. Trenron, N. C. 


C. S. Attorney 
ROBERT H. COWIEN, Rattion. N. C. 


Assistant U, S. Attorneys 
WELDON A. HOLLOWELL, RALeicu, N. C. 
ALION T. CUMMINGS, RALEIGH, N. C. 
GERALD L. BASS, Rateten, N. C. 
GEORGE E. TILLETT, RAtreicu, N. C. 
WILLIAM 8S. McLEAN, RALEIGH, N. C. 
LARRY G. FORD, RAtLeicn, N. C. 


U. 8. dfarshal 
HUGH SALTER, Rateicu, N. C. 
Clerk U.S. District Court 
SAMUEL A. HOWARD, RatricH, N. C. 


Deputy Clerks 
WILLIAM A. KOPP. JR., RaLeion, N. C. (Chief Deputy) 
MRS. ELSIE LEE HARRIS, Ratricu, N. C. 
MRS. BONNIE BUNN PERDUE, RAtricH, N. C. 
MISS NORMA GREY BLACKMON, Ratetcny, N. C. 
MRS. IDA M. GODWIN, RateicH, N. C. 
MRS. JOYCE W. TODD, RAtercH, N. C. 
MRS. NANCY H. COOLIDGE, Fayvertevitir, N. C. 
MRS. ELEANOR G. HOWARD, New Bern, N. C. 
R. EDMON LEWIS, Witmineton, N. C, 
L. THOMAS GALLOP, ELizaserH City, N. C. 
MRS. MARGARET P. PARRISH, Rateicu, N. C. 


MIDDLE DISTRICT 


Judges 
EDWIN M. STANLEY. Chief Judge, GreeNszoro, N. C. 
EUGENE A. GORDON, WINSTON-SALEM, N. C. 


Senior Judge 
JOHNSON J. HAYES, Witxesporo, N. C. 


V1il 


UNITED STATES COURTS. 1x 


UL S. Attorney 
WILLDLAM Il. MURDOCK, Grreensgoro, N. C. 


eLssistant UO. S. Attorneys 
HENRY MARSHALL SIMPSON, Greensporo, N. C. 
R. BRUCE WHITE, JR., Greensporo, N.C. 
RICHARD MAURICE DAILEY, GREENSnoro, N. C. 


Lt. S. Marshal 
Ik. HERMAN BURROWS, Greenspsoro, N.C. 


Clerk U.S. District Court 
HERMAN AMASA SMITH, Greensporo, N. C, 


Deputy Clerks 
MRs. SUE L. BUMGARNER, WILKrESBoRO, N. C. 
MRS. RUTH R. MITCHELL, Greensboro, N. C. 
MRS. BOBBIE D. FRAZIER, Greensporo, N. C. 
WAYNE N. EVERHART, Greensporo, N. C. 
ALBERT IL. VAUGHN, Greensporo, N. C. 
MISS JUDITH ANN MABE, Greensporo, N. C. 
MRS. JANE T. PVORTER, Greenssporo, N.C. 


WESTERN DISTRICT 


FuUdGCS 
WILSON WARLICK, Chief Judge, Newron, N. C. 
WOODROW W, JONES, RuetHERFORDTON, N.C. 


U.S. Attorney 
WILLEAM MEDFORD, ASHEVILLE, N. C. 


U. S. Marshal 
PAUL DD. SOSSAMON, ASHEVILLE, N, C. 


Clerk U. 8. District Court 
THEMAS EF. RHODES, ASHEVILLE, N. C. 
Deputy Clerks 
MISS ELVA McRNIGHT, Cuartotre, N. C. (Chief Deputy) 
VERNE Ik. BARTLETT, AStt£vILLe, N. C. 
MISS M. LOUISE MORISON, ASHEVILLE, N. C. 
MRS. GLENIS 8 GAMM, CHARLOTTE, N, C. 
MRS. GLORIA 8S. STADLER, CHARLOTTE, N. C. 
MiSS MARTHA FE. RIVES, STATESVILLE, N. C. 


LICENSED ATTORNEYS 


I, B. E. James, Assistant Secretary of the Board of Law Examiners of the 
State of North Carolina, do certify that the following named persons duly passed 
the examinations of the Board of Law Examiners as of the 17th day of August, 
1967, and said persons have been issued certificates of this Board. 


OMEGA CLARK: AAT BOUT ce cites eaceseataracciasaniimeaness sonaa ia saktoiusvavaneeroe cd ankasuatadiiadgtaoins Henderson 
AIASON. SHIGNIETE. ANDERSON visi icsieertecuanseseratavaitersaleasataloidduie alata raassdatanheanrtatsavnncinesss: Raleigh 
SAXIES: UORESSLY 2A AIPBRUR Nosicetecsst rent dian cin sasrcesu toner atta os anni ea eee eee .statesville 
ALTARY: -2NDERAIDE: RUSTED Diedicecssectustcoxeotevienorvsdes Socomeohiac suave Mercere datets nae eattaesseen Shelby 
RON ATI: ISENNWETE. ~ TAR BeccaitecSiciscincct cactus eledehaisetarhuctasteraant ata tinatdeaineryieas Greensboro 
Pui AUGUSTING DAUWDOUCR) J Riau niyeassiarmis ie orainmandenretaiies Goldsboro 
MS TETG SY? TROT 15 ARR ac carccsatscatseeasee va ksteats Sowienau cease teesa aaa eat ie ae ease ash Cacaionciaees King 
JOHN THOMAS BASHIORE.........c00008 sab eer nucae gigas deatsietaee em caauaseubat tagueccvaces Winston-Salem 
NB” PIO UGEAS! Ve WAC Ue vccsuasivie suns veckooodeanetarreskoeeacasavasiv bias aete Gavemiaeseapebuas asl oated aaoveatveswy Lenoir 
STEVEN “ALAN GRDRNMOUZ# sciiscccccscsctsnceteotsiia ue am eens ae Chapel Hill 
JOVUN- ERAN IKUIN: (SOS Te Ts inks aca cuasacha fees agit arate aaciereesemnnieias oy Salat euansenentens Lenoir 
PASTS: NLASTIBURN: . LIOWEN icdcsssinecsecess onrectoetaserniensee ieee aon aane eee Hei hecaiees Wilmington 
JOHN ALACEACHIAN ISON TY siiseaccasccensacisres vecvisasaiatia sale aeutear seni hceuie a esaenis Raleigh 
FROVY: SP ROST TSR AINION 6018 io scscs sateca actos sose ete eeoeee ia ae gas ee varncerenetbians nates Burlington 
oY Nef Fy ea! sco) ce 645 9. 8 Fi Ob Ve eS ere a Sn ar ee Erne ee eae Charlotte 
JAMES CLARK BREWER........ sau dataset date huistaassarrae ds Geaiadintgnsuon vad eas tusseaveussonmntenunreseets wilt Greenville 
CIVART ES: TRAY IMOND:. GROW Noicccste ccs osiatie Ga viatedanvensonlariacdternaby scat tarataaciss Tus anetencareivaruees Spray 
URN RDA TEE TG EOIN No LD Uist vesstc cacacec dana beadasstnice vain taeda ieatebuston cent yaseneasintiasetenbnash Wilson 
J ULEAN. ISU W iN CAR NIBie 0) Bisa anctareschscns seeais teach adsuahec tater eke teas Charlotte 
GEORGE. “CARSON, « L oaveiencatvniearatneiteecewer tec aat daigicetewereeamann ane aes alae Chapel Hill 
Peas GARY (CARBON eyrscicstccchac sires erie uieasrenaek que see ieacmeneeouieead automation: Chapel Hill 
ROBERT MOYE CHANDIER, FRo.........cccccceesscesssecceseecssacereeneee Sat aanabinlseenadies seddutactaus Charlotte 
RAMI DOUGEASS: CHERRY iiiedincevciadesrccusacers sisahcueninnctanentesosevsaaseaeteneatsonsuesseerebnnss Greensboro 
JOIEN LDOWNS CHURCH Supe rasceesrccsi icin nares econ aunieeeer anes aereonntee Chapel Hill 
TSCGENI WEEDING: CLARE: 2 Leics ceocccnlecaseiseenseenaens coocltra tie es ageteseies band aera Wawa aekesennees Conover 
TOC iar “LCR NER UCT ABE ORD sa hisss sa astietharnca erate ian vets toasts uae isaieeeed: Carrboro 
GEORGE “CLEAIBOEN DC ORLIN ya cacy avi etecin einaciriseelaateas eee ate en slabs Fayetteville 
FIAHOE) DONATI SCOTSTON os sosdchacecaeee enced Gessea mas earenadectitenesdeaseta seb aowaee eee Raleigh 
STANLEY GALPIN COOK,.....ccccssssssssseccesseseens dsviarafaS Rua eetirecer eee Rocky Mount 
CLARENCE PRESTON CORNETIUS,....ccccceescereer ees db acrcomisbidk alia Nous eek aaa Casteak edaoweune sister anise Troutman 
DONALD: TEASTER. CRAVEN cieccnescosagac canansctaresenatanaes tical eenctes oie BP veoesiemeeines Roxboro 
JAMES BRAXTON CRAVEN, ITI........ dept ea eaTih a be oe Oc uaa estes dae eea Gea OMacena a .... Worganton 
RICHARDSON DAVIDSON CRAVER....ccccscccceesssereeeeneneees pesatcg Siacdubianeueius  pescadia veeiSesGabwie Shelby 
NITETOR TRERT: (CRO UU Sai crsre ccc tad coscatzt ena ote cadence ree nau coneseieees eanboce des tecsnaseeaeens Winston-Salem 
Ferp LEary DAvIs, JR.......... SepU Ea PCa saree ails Aah aR va data ares eta wu LeDULON 
LINWOOD? TAY RIT DS VIS ieccisiciccsearaciisseh hencortintars waster eed Gaemanioes Winston-Salem 
WA THON DAG Be essere st clts eeu id eeesiats wha lasers eee sauen Miner Suaciets ta noeeiaaG anes Winston-Salem 
NVILE TARE. ATEISON AVIS). DL icancicviattesiiatan nine tasaasuaieitanoewanierndaaeisceooa le won High Point 
WILLIAM FREDERICK DICKENS, JR... ccccsssscccsssenssnsencsssseressontoonssessenenss Winston-Salem 
DAWRENCE.‘GILYARD: -DIGDRICKG 62: satess ss sxcccceanreiecatelstiasietecnleieierctanaeuiesiweneesteans Chapel Hill 
RICHARD BYNUM DOBBIN........... seasianicarichtaa'etaaaaealata ect tana ahidemtaanee Pee seyemataal wuete Spruce Pine 
THOMAS “DHRODGRE: DOW NUR iiccasaedee ces cecndcd viens hedescnieastertes avin i aieaeesamaeibieiea Charlotte 
ABRAM DOYLE FIARLY, JR......... sable and yie arin itanwled en Ween Cen pilatishedetitid neatetateannts High Point 
NEARIIA. sLA NE. JOD MISTUN sé eeconsdeessasdensuies anaiveaanst enna athe varus banciuesaanin as tetein weiss: Deep Gap 
RPRCS TAGE TED VGIS TWIN wtavizatdawerrtdint oiiareccnis vi eranintedtaumatanee eh denancaumtictnaieietas Boone 
PANES: GEO YONI. PACU N DSO Weeccca eve sahentuc lessee ua voracaehacenbesdaetdala cots auituie we cuvhnwertincaeice Wilson 


X 


LICENSED ATTORNEYS. Xl 


DAVIl: NESE EDWARDS, “) Riacaeiveria in aa manimminteeentsar are Winston-Salem 
HERBERT FACKSON PID WARDS oui ciccccsssseacssevsdeessasedvacetavcssteavnessonstecetevesnsenesenetadaces Goldsboro 
GIEARTES: ELLISON. ISCROD, 2 Rivcitaiataridnheieiesdeeess Licarialisig miei tetteunenaparaiawt ess (tharlotte 
AU ATRTIX: NESBITT « ISRWIN ccichescieat ieccen ice datien tare ees oti aes oeiasediae ete theme ai Cary 
CLIPTON’ IV HITE EVERETT, iiss cencsa he vecter i ee ee ee mere tas dbgisedionestae Bethel 
AVILBERT SEES: I ATROLOTIT csciiajiicasiveseorseone tes aucapinds Wanna dade te pee aaa etia i taos Clinton 
JOIN WILSON. FOATRURY 501g cc saidev en cavestzenpacnineacseomecion haa vias vaacisonte chan paste pide aah Monroe 
FAY USEMPSON SPA RRIS ss cecas Gaines aceanesae oivatrane hepenieieces eae ve ag te ae teuni ahs neta eee Matthews 
AAMES TEEEiOTr FERGUSON: U1 visciccsererite ome ngea hie maveti a iiccienaagdieiee Asheville 
CUTARRES:: AALGEN: IMOSTER issccc tar seats s ceanie ieasegtesawecsbeuesocincstdestiversstendoae neta a Greensboro 
REGINALD’ MORTON FOUN TAIN: ol Risisidievoticterssensecticncts Ween sesteaveastnidisn Qavevnttraieentaameaals Tarboro 
TDCI: CATR NBN Rica tives Secs ens ease Maa at ee che eae ou nreatateee es Chapel Hill 
JAMES; MELFORD: GATE EEG val lives oy eresannctav das sucrcis ves aut eaias egeven sa itga prays ea cesta eareme® Hickory 
JOTN. LOUIS: WILLESN-GARROU i iincissiasditaaiesdeeaas ott oess ene ecesdeecnoran emanate ines Valdese 
SITEVEN TRA GOLDSTEIN. ssccscssssccccesevvessevsvvvvavavsveveceeovsssaceservsvssstevorsenseseeveranseessnavoere ASHEVILLE 
NITCTIAEL. KEN NETIU- GORDON ocicis cneretsbcecavaecksieotiiatisiarndnets ni a OE Monroe 
IGATIRENCE SCARE GRATIN stick patciertaecsaiiansewbnuadionatss aceacsceceaemsoiakt ae eevee) Raleigh 
PO ORBY PAN ROLD: 2G RIG IN tad sire tiinik va Wienatoa en ereas ened ae etal ee cea saneeee Monroe 
WVIELTA MM SO EV DE GREBEIN ¢ B18 docawscaraealeeliicatcieen vos cone cschonsavevsnn vtetieuanivensvianninse Williamston 
OTS AV ILLTA SE “GRIP PIG a) Pats coniied aati ivcitn coovanncvawbe tant asuccceebartnes sane otatenw a tea peacrnines Denton 
ABNER BROWN DIARRINGION. LET iricsticiscicvcancteaoucsaietvesiesivescvans wavavers euanieSeoateaieee: Sanford 
FRICTIARD: (POSTER ELARRI Se LL Dos sces deinisanseeavtasi Gavtncncre cir eaw insets ee hates Charlotte 
REGINALD: WOODROW “FIARRISONS . aU Rivisscsndececeeveserncieans curs hates seca ieodtan ieievandeasde dies oasens Wilson 
GHORGE WARD: ELEN DON chiass secpsticis cvosl eu clancus Wes nainataaccsadmvcasdoddocevipariantouimcacsingionswece Asheville 
THOMAS WALTERS: AE N SON oi6i, davviivic ce dbvrdenvsccderecdacdatocdovedsas suctosentansisarauen wanduees Chapel Hill 
JAMES RANDALL: FLINT Risciticcaticsiak Gi ncic ten eranie i oatendn tornaeae eto naincaageeieaeeds Chapel Hill 
ROBERT BATTLE PIOCE 0 cae 6 ccetia she cecausouciatudl selena cai aapven oneaeea van canal Mecca ar Ouaks Clayton 
OTT RAW BORD EEO VTE cry ssn Sas ea va DGS ERAS oan gE Ta a acces teas Greensboro 
OTE ROBERT EA GBS DADE ood cncicdauivire rota cnc ad toueae sl cesenancuadeabeareende atin anemiarsauet int sarrboro 
JAMES. ISELEGOOD: FIUMPHREY Sy. i) Ricisisiie pestsidecsSecacitavivercenatesnndcaccnardensonessen Winston-Salem 
CHARLES MCIARLAND HTLUNTER. cee errecee teen neeenes Sr er ee ee eee ee ere Salisbury 
OEIN: INEUSON: ELUIN FE tosacis cessanierrtaat rca tenn beetds ieee satetnlaeeietaalas Charlotte 
"OMAN. “WAIGEIS® SP ARRET Tejas cicasevceaicinsietansiuee iabenusanseiaciaessseviatassssuctnadenaiomeciannbiaaans Hayesville 
INGLE, SA RCTEIBATD al BN NIN GS. «oh Totes docs 4a tance anataretain sacar pap tuke tavaicnsuasanoucwieteeanes Chapel Hill 
OLIN aE ah EN IOAN naporhateaseaeredatiovatiaisans ai eta neaweia One nuneienncandanereercontne Shapel Hill 
CHIE TON POABL cd OFLIN SON 2 iia assisting pies cuswnrinaasnie yeh uaceinaa iva ealeeaae Seanad a aanpradesiuedaee Williamston 
HERVEY MICNATR JONSON cescsssoiniscees eecactvenwere ican spaaecul ahaa ons whGa ies aide ueteeuetes Taimberton 
JEFFERSON DEEMS J OF N SON (UT wicker ecinds oneniercegesehinarerendasirnareoarsuettan mannan Raleigh 
IGARR YS LIOUGLAS 4) O FUNBO W5oa ia avasancnaist aidbianttenctmaciantuveruatonastasieaietey aeaenoee, Clayton 
SOHN TRUS SEU a) OT Ys ol Rivinccoorsessnusiansesudardaeaes aGulactsta lisse eiaincaiecetencsie causal edens Charlotte 
ALRERT® WGA ISEN NON Gi sceliiatenss lites ctad ay dine ceeuatssarssieetnts tayentenaenes Chapel Hill 
CTTARUES: IRALPIE TREN SES AUR hes scrcisenatvoctityat acini imieiieaianonersutieucesendoerin Chapel Hill 
RONALD: TR A ROIRSC ETAL. M icisi i geiko acvipesiiate tee QA deascescce vernon onan senstuseatevhcwenaes Chapel Hill 
OTL Je T EVEN AGT S ID AY Giucanesvasuarewe coe sisee oats tibeaee lt baa seeseen debe avesetan ta winnecvamens Winston-Salem 
FLAROLD MARTIN JoANCAS TER i oicsiersisnasciscawincsiase dea vcitstiaeedeudesvoasiageoveaake svernsanianeasani Goldsboro 
A ANERS: TONER Y. (iA NING css ees conse aan cou nccs aan taw iaeoesaun a eadaenial adeleudescouasiniendoues Chapel Hill 
CPARTBS: AOE OY DTW erred scan sve ttinsa dacs aonkl waicastecvoitdsa dhs ciseteveaet ddlee rey tunately Winston-Salem 
WILLIAM - PIGRACE. TGR WiIS, (al cscciile soontet radertiasewedhe austen conwesa tabeestoiatialeacomksabentines Farmville 
GEORGE. Va S TER MUTT EW, al Riscavelaisrsaiemnusavansteaiia sui ceitaealiarondvasine sastateaveci oleeinsbotd Chapel Hill 
ARLES “STMELDS IuTy ER SION lB iocvecesdarseniediacnsn inci usavabaeciteeveteveredeesdkshondtes Leads Scotland Neck 
DAVID= AVIPETANL. - ONG itch tw tingrinssdiie dni th onl ieebiauetetadeabe weaede Vaeeaatoal aaeaneeeas viceneed Carrboro 
ROBERT GARRETT MCCLURE, JRiv...ccceccccessccssuvceneuserees Aseaisainainaantens sui avacaceest Chapel Hill 
JOE PEARSON MCCOLLUM, JR... Cesta a sadsesiaatulchanesvanencsacieatenctaes eeGewals verseees MLODTOL 
Max DANIEL MCGINN...... cee SaUhatanises jas Venseeazaias derinceunceioulen vee Winston-Salem 
LLoyd DARYL MCGUIRE...........cccceeeee iocesaeins veabeshiesaneesswiinlnsetet Cellar eesuiess ELISE, POIt 


JOHN LPTON AJICMANUS): I Ricca sccotiawiinevacgeisens san Gudevadeeyneaseceas Hitec REG Springs 


xi] LICENSED ATTORNEYS. 


JOFIN BURCHFIELD MCMILLAN.....c cesses clenstel tuhsttscassobesasecomtptelig sanntanetemienes Southern Pines 
ROBERT WALTON MONAIRY, JRoccccceecee recites nrrereeerrenenirterecenenerseenery Greensboro 
JOSEPIT GORDON MADDREY 00... ecccceetesecee eer eeerens Mic eeditidud cabot Stilts brtacataotntena mines: Raleigh 
JAMES TITAYER MARTIN, JR slits se testes wheat A seater he tescedsi becsaesecneeee  ADOTEV 
JON CHARLES MARTIN. ccc aos Rect echt Nea aie ie nananines meets veneer UPHAM 
AVERY NEO VV SPISING: LARTIN puss teadecausra tacts accaiseitiveaeacreusinicenmmctampeantecrnetnn Morganton 
LELAND PaTreN MASON....... pita lataceten Sane ia aleas ites caatats Sates teas arc daasseae wind aconeaae aies wwew Bern 
CERATD MACK: MAYO citeicnririe nines ere rr en ee en em Cr eT cere obesies Durham 
JOSEPIT REECE: VIONROE:. 2) Biscenianciaiintacutnlauitrcnmarita tear iedienanmatas Eagle Springs 
ALVIN CRAWFORD MOORE, JRoo...cc cece eceeeeeer eens DE de coe aaa Meh a cesar ate OihanOtaans . Asheville 
JERRY DOUGLAS MOORE.......0.... gets cel chan easte nts seats a sughastaaas stad outainchoneenetininn North Wilkesboro 
MELZER ADRON MORGAN, JR... ss aime meatier enamine wise te tai pushin a ae eoetaaace woo slbithfield 
WiuIrnntIAM JoSerH MIORGAN..........0.. chctiiadeles Sonoran Vemenaemat is eaeniones veered ACKSONVIE 
({EORGE TSDWARD MOSELEY..........cccereeeee oh opie Rocatiaicetseia ee buieene Me duat zag bisecteeeverserseree LALDOLO 
WinttTAM FRANK MOSER......... seaetoesecuunaantiot niet ee ee eer peseeeettereee MALSDULY 
RoBertT JouN MOYE..... eendinae edi lehook ina sa dee caw eencenaatavisseeoe cau naan ee lehiiaess woes DULhHAM 
FIERBERT TAYLOR MULLEN, JR eccectertecennearers Ei sicdagbaueis pene uennane ues seaatetaeds South Mills 
PANES NICTODES: NECULEN ciscasecitcasesiantssanick anrecsnentscamatsnecontinvanecintartaees Recess we Gastonia 
HIENRY FLARRTISON AMIUMMAW....ccceecccececceo ees phdalebvadaiete ba Weiadars coasetutiuee atest: Winston-Salem 
COMTOR: WW ELTA. NLCRR AY. SP chesgit orgie tiadsttesepaanaedeg ce nents eae eae rreenville 
WALLACE JOHNSTON NABERS........ seule ktaneaeate cower ent aies ban on ie ae m maT Gd ee oat atsnuatios Wilson 
FREDERICK TIMO?TiIty NICHOLLS........ coments siete Cathon hed abla GcdwAttstaaeae seek b aca we Canton 
JDavip STraANrTEY ORCUTT... aut eta teihs aetna los be Seadils a tdee nace ponstaeu aus Maan eea, Chapel Hill 
SRA iy 1 OCIS CSROR NBs scsccee so shicasea eesw concn adore ses ica noma yatarnceniasaeskegacantm: saeeauthens Wilkesboro 
FORREST TRIBDLE PATTERSON,.....c.scccsscsseceeccecsrecesseccevensnens dehichargaduhtiataumenaetne wo Greensboro 
IKDWIN ADAM PENNELL. lara lesegnntatnatarattneaiy nai alan eras avatars Seth ate Chapel Ful 
LARRY OVW EET ASE PEs aaceoitins cctv eetuns ee ae ecie dale aa om ener eenetaaitemarets Winston-Salem 
DOUGLAS PLO OWE Biiiese estos cenw gt ae iranian at cee aes cee eee as Winston-Salem 
Epwarp LEE POWELL... err Qidiebaa ts sieitontmsnedses seuSs lates eaihedcs we hloeksville 
NOTES. WARD UPERRING TON 5 oe adic ensue iolacuamerad die achiatianeeutn ceareasea ier watoes re Raleigh 
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CASES 


ARGUED AND DETERMINED IN THE 


SJ rcv, SLIT 


OF 


NORTH CAROLINA 


AT 


RALEIGH 


SPRING TERM, 1967 


STATE OF NORTH CAROLINA v. ELMER DAVIS, JR.,(PetTITION oF NIVENS 
AND BELL, ATTORNEYS). 


(Filed 12 April, 1967.) 


1. Appeal and Error § 2— 

The Supreme Court has the power to issue any remedial writ neces- 
sary to give it general supervision and control over proceedings of the 
lower courts, Constitution of North Carolina, Art. IV, § 10(1), and to 
this end will grant certiorari to review an order of the Superior Court 
which involves a question of public importance. 


2. Attorney and Client § 7— 

The language of G.S. 15-5 is clear and unambiguous and provides for 
the payment of fees to lawyers who are appointed to represent indigent 
defendants in the courts of this State but does not authorize the payment 
of fees to lawyers appearing for indigent defendants in the courts of the 
United States; therefore an order of the Superior Court that attorneys 
representing an indigent should be paid a fee out of State funds for ser- 
vices in representing their client in the Federal] Courts, in addition to the 
sum theretofore paid them for their Services in representing the indigent 
in the State courts, must be reversed. 


8. Attorney and Client § 1— 
An attorney is an officer of the court and takes his office cum onere, 
including the duty of rendering gratuitous service to a poor person when 
appointed by the court to do so. 


4. Attorney and Client § 7; Constitutional Law § 23— 

Since one of the burdens of an attorney is to render gratuitous ser- 
vices to an indigent when appointed by the court to do so, an attorney 
appointed to represent an indigent may not complain that his constitu- 
tional rights under the Equal Protection and Due Process Clauses of the 
Federal Constitution were violated because of the fact that he received 
no or inadequate compensation for services rendered to an indigent. 
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5. Statutes § 4— 
A person who asserts that a particular act violates his rights under the 
Constitution ordinarily must point out the particular provision of the 
Constitution that he claims is violated, 


6. Constitutional Law § 6— 


The legislative power is supreme over the public purse, and moneys 
paid into the hands of the State Treasurer by virtue of State law become 
public funds which may be disbursed only in accordance with legislative 
authority. Article XIV, § 3, of the Constitution of North Carolina. 


On certiorart, allowed 4 November 1966, on petition of the At- 
torney General of North Carolina to review a judgment entered by 
McLean, J., 14 October 1966, B Session of MecxLensure, ordering 
the State of North Carolina to pay to Walter B. Nivens and Charles 
V. Bell, pursuant to Ch. 1080 of the Session Laws of 1963, the sum of 
$8,000, to be equally divided between them, for legal services rendered 
by them in the courts of the United States in behalf of Elmer Da- 
vis, Jr., an indigent defendant, whose sentence of death by asphyxia- 
tion, based upon a jury verdict of guilty of murder in the first de- 
gree, had been upheld by the Supreme Court of North Narolina in 
the case of S. v. Davis, 253 N.C. 86, 116 S.E. 2d 365, in an opinion 
filed 12 October 1960, which fee of $8,000 was allowed them in ad- 
dition to the sum of $1,700 formerly paid to them by Mecklenburg 
County by order of court for their legal services in defending the 
said Elmer Davis, Jr., in the courts of the State of North Carolina. 
Docketed and argued as Case No. 272-L, Fall Term 1966. 


The history of this case 1s as follows: At the 2 November 1959 
Term of the Superior Court of Mecklenburg County the grand jury 
returned a true bill of indictment charging that Elmer Davis, Jr., 
on 20 September 1959 with force and arms at and in Mecklenburg 
County did unlawfully, willfully, and feloniously while perpetrating 
a felony, to wit, rape, kill, and murder Foy Bell Cooper. On 10 
November 1959 Francis O. Clarkson, Judge presiding over the court 
in Mecklenburg County, entered an order finding that the said 
Elmer Davis, Jr., is an indigent person charged in an indictment 
with the capital felony of murder in the first degree, and appointed 
Walter B. Nivens and Charles V. Bell to represent him “in the Su- 
perior Court of Mecklenburg County, North Carolina.” Upon this 
indictment the said Elmer Davis, Jr., was tried by Campbell, J., 
and a jury at the 7 December 1959 Regular Criminal Term of 
Mecklenburg County Superior Court. Upon his arraignment defend- 
ant through his court-appointed counsel, Nivens and Bell, entered a 
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plea of not guilty. The jury returned for its verdict, “Guilty of 
murder in the first degree.” From a judgment of death in the man- 
ner prescribed by law, defendant appealed. Upon his appeal the Su- 
preme Court of North Carolina found no error in the trial below. 
S. v. Davis, supra. Thereafter, the said Nivens and Bell, court-ap- 
pointed counsel for Elmer Davis, Jr., petitioned the Supreme Court 
of North Carolina for a rehearing, which motion was denied. 

Upon the denial of their petition for rehearing by the Supreme 
Court of North Carolina, the said Nivens and Bell procured from 
the North Carolina Supreme Court a stay of execution of the death 
sentence of Elmer Davis, Jr., and filed a petition for certiorari be- 
fore the United States Supreme Court. The United States Supreme 
Court denied the certioran. Mr. Justice Douglas was of the opinion 
that the certiorart should be granted. Davis v. State of North Caro- 
lina, 865 U.S. 855, 5 L. Ed. 2d 819 (20 March 1961). | 

Thereafter, the said Nivens and Bell filed a petition in behalf 
of the said Elmer Davis, Jr., who was in the custody of the State 
of North Carolina under sentence of death, for a writ of habeas 
corpus in the United States District Court for the Eastern District 
of North Carolina, Raleigh Division. Butler, Chief Judge for the 
United States District Court for the Eastern District, filed an elab- 
orate written opinion on 25 July 1961 denying the writ. Davis v. 
State of North Carolina, 196 F. Supp. 488. Petitioners, in behalf of 
the said Elmer Davis, Jr., appealed to the United States Court of 
Appeals, which court in a majority opinion, with Haynsworth, J., 
dissenting, reversed Judge Butler’s decision and remanded the case 
to the Federal District Court for a rehearing on the question of 
whether defendant’s confession was obtained within the bounds of 
due process. Davis v. State of North Carolina, 310 F. 2d 904, de- 
cided 7 November 1962. Upon the rehearing, pursuant to the man- 
date of the Fourth Circuit Court of Appeals, Judge Butler wrote an 
elaborate opinion again denying the petition for a writ of habeas 
corpus. Davis v. State of North Carolina, 221 F. Supp. 494. The 
opinion was filed 10 September 1963. 

The said Nivens and Bell, in behalf of the said Elmer Davis, Jr, 
appealed again to the United States Court of Appeals, Fourth Cir- 
cuit, which court in a majority opinion joined in by three judges, 
with two dissenting, affirmed Judge Butler’s decision in an opinion 
filed 8 December 1964. Davis v. State of North Carolina, 339 F. 2d 
770. The said Nivens and Bell, according to a petition for the al- 
lowance of counsel fees for their appearances for the said Elmer 
Davis, Jr., in the United States courts, allege that they again filed 
a petition for a certiorari with the United States Supreme Court. 
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The Supreme Court of the United States granted the petition for 
certiorart in the following language: 


“No. 37, Mise. Davis v. North Carolina. C. A. 4th Cir. Mo- 
tion for leave to proceed in forma pauperis and petition for 
writ of certvorart granted. The case is transferred to the appel- 
late docket. Conrad O. Pearson for petitioner. T. W. Bruton, 
Attorney General of North Carolina, and James F. Bullock, 
Assistant Attorney General, for respondent. Reported below: 
339 F. 2d 770.” 382 U.S. 953, 15 L. Ed. 2d 358. 


On 30 June 1966 the Supreme Court of the United States, in an 
opinion written by Chief Justice Warren expressing the views of six 
members of the Court, held that the confession of Elmer Davis, Jr., 
was involuntary and inadmissible in evidence. Mr. Justice Clark, 
in an opinion joined in by Mr. Justice Harlan, dissented on the 
ground that the findings supported the conclusion that the confes- 
sion was voluntary. The majority opinion reversed the judgment of 
the Court of Appeals for the Fourth Circuit and remanded the case 
to the District Court to enter ‘such orders as are appropriate and 
consistent with this opinion, allowing the State a reasonable time 
in which to retry the petitioner.” Davis v. State of North Carolina, 
384 U.S. 737, 16 L. Ed. 2d 895. 

On 19 July 1966 Walter B. Nivens and Charles V. Bell filed a 
petition in Mecklenburg County Superior Court stating in sub- 
stance: Your petitioners have put in many hours in research, prep- 
aration of briefs, and perfection of appeals in the various courts of 
the United States (which we have set forth above); that they have 
incurred expenses in the amount of $1,758.72 in connection with 
their work in the Federal courts; that they have sought and ob- 
tained the assistance of another attorney in doing research; and 
that they are of the opinion that the reasonable value of their ser- 
vices rendered in all of these proceedings in the Federal courts, 
aside from the outlay of expenses, amounted to $30,000. Wherefore, 
they prayed the State court to enter an order that they be reim- 
bursed for their expenses in the amount of $1,758.72 and be allowed 
attorney fees of $15,000 each. They filed as an exhibit to their pe- 
tition an itemized statement of their alleged expenses in represent- 
ing Elmer Davis, Jr., in the Federal courts. 

The State of North Carolina filed an answer to the petition of 
Nivens and Bell for expenses and counsel fees for their appearances 
for Elmer Davis, Jr., in the United States courts, in which it alleges 
in substance: That the State of North Carolina is not liable for and 
is not authorized by law to pay any counsel fees and expenses to 
any attorney for services performed in the United States courts; 
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that petitioners Nivens and Bell have been compensated for their 
legal services in behalf of the defendant in both the Superior and 
Supreme Courts of North Carolina by the payment to them of 
$1,700 as fees by Mecklenburg County. 

The County of Mecklenburg filed an answer to the request of 
Nivens and Bell for expenses and counsel fees in the United States 
courts, in which it alleges in substance: That 1t has paid to Nivens 
and Bell by order of court the sum of $1,700 for legal services ren- 
dered by them to Elmer Davis, Jr., in his trial in the Superior Court, 
the Supreme Court of North Carolina, and on a motion for rehear- 
ing in the State Supreme Court; that since the enactment of Ch. 
1080 of the Session Laws of 1968, the State of North Carolina is 
responsible for the payment of legal fees for indigent defendants 
charged with crime in the State courts; and that it is not responsible, 
certainly since the legislation of 1963, for the payment of counsel 
fees for an indigent defendant in the United States courts. 

On 13 October 1966 McLean, J., allowed petitioners Nivens and 
Bell to amend their petition for counsel fees to allege: “That the 
failure to allow these petitioners attorney fees for the defendant 
herein for their services expended in the Federal Courts of the 
United States is a denial of their rights under the Due Process and 
Equal Protection Clauses of the Fourteenth Amendment to the Con- 
stitution of the United States and a deprivation of their rights un- 
der the Constitution of North Carolina.” 

Judge McLean on 14 October 1966 heard the petition of the 
said Nivens and Bell for an allowance of attorney fees for their 
representation of Elmer Davis, Jr., in the United States courts. He 
entered a judgment wherein, after reciting the history of the case 
as we have set forth above, he stated in substance: That the State 
of North Carolina elected not to retry Elmer Davis, Jr., for the 
rape and murder of Foy Bell Cooper, and he was thereafter ordered 
released from the State Prison in Raleigh, North Carolina, by the 
Honorable Algernon Butler, Chief Judge of the United States Dis- 
trict Court for the Eastern District of North Carolina; that the At- 
torney General’s office and the solicitor of the Mecklenburg so- 
licitorial district represented the State of North Carolina in the 
United States courts, that it is stipulated bv all the parties that 
the expenses incurred by the petitioners herein in representing the 
defendant Davis in the courts of the United States amounted to 
$1,758.72; and that during all the proceedings Elmer Davis, Jr., 
was an indigent. When Nivens and Bell were appointed to repre- 
sent Elmer Davis, Jr., Mecklenburg County was liable to pay them 
reasonable attorney fees, and that Mecklenburg County did pay 
these petitioners the sum of $1,700 for their services, and that since 
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21 June 1963 the responsibility for paving attorney fees for indigent 
defendants was placed upon the State of North Carolina pursuant 
to the provisions of Ch. 1080 of the Session Laws of 1963. This case 
originated in the North Carolina State courts and hence the State 
of North Carolina is hable for payment of attorney fees due these 
petitioners; that the State of North Carolina paid all costs assessed 
by the government which covered the costs in the United States 
District Court, the United States Court of Appeals for the Fourth 
Circuit, and the United States Supreme Court in the amount of 
$3,700; that a refusal to pay these petitioners their fees for repre- 
senting Elmer Davis, Jr., in the Federal courts is a denial of their 
rights under the Equal Protection and Due Process Clauses of the 
Fourteenth Amendment to the Constitution of the United States 
and a deprivation of their rights under the Constitution of North 
Carolina. Wherefore, Judge McLean ordered and decreed that the 
State of North Carolina pay to petitioners Nivens and Bell “out 
of the Indigent Defense Fund established pursuant to Chapter 1080 
of the General Session Laws of 1968” the sum of $8,000 for their 
appearances for the defendant Davis in the United States courts, 
which amount is to be equally divided between the petitioners herein, 
and said amount is allowed in addition to the $1,700 heretofore 
paid them by Mecklenburg County. 

On 14 October 1966 McLean, J., entered an order staying the 
execution of his order for the payment of counsel fees to Nivens 
and Bell until the State of North Carolina could have his order for 
the payment of counsel fees reviewed by the Supreme Court, on 
condition that the State of North Carolina file application for cer- 
tiorart within 15 days from 14 October 1966. 

On 20 October 1966 the Attorney General of the State of North 
Carolina filed a petition for a writ of certiorarn for a review by the 
Supreme Court of Judge McLean’s order ordering the payment of 
$8,000 for counsel fees to the petitioners. We allowed the petition 
for certiorar. on 4 November 1966. 


Attorney General T. W. Bruton, Deputy Attorney General Ralph 
Moody, and Assistant Attorney General George A. Goodwyn for the 
State, appellant. 

W. B. Nivens, Charles V. Bell, and Calvin L. Brown for respond- 


ents, appellees. 
Ruff, Perry, Bond, Cobb & Wade by James O. Cobb and William 
H. Cannon for Mecklenburg County. 


Parker, C.J. Article IV, Judicial Department, of the Constitu- 
tion of North Carolina, was entirely rewritten by an amendment 
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adopted by a majority vote of the people of North Carolina in the 
general election held on 2 November 1962. Article IV, sec. 10(1), 
now provides in part: The Supreme “Court shall have the power 
to issue any remedial writs necessary to give it a general super- 
vision and control over the proceedings of the other courts.” The 
North Carolina Constitution, Article IV, sec. 8, as it was written 
before the general election of 2 November 1962 vested the Supreme 
Court with authority to issue any remedial writs to give it a general 
supervision and control over the proceedings of the inferior courts. 
S. v. Cochran, 230 N.C. 523, 53 8.E. 2d 663. The legal question here 
presented is of such public importance that we decided to exercise 
our constitutional supervisory authority to issue a certiorari to re- 
view the validity of Judge McLean’s judgment ordering the State 
of North Carolina to pay Nivens and Bell the sum of $8,000 as 
legal fees for their appearances for defendant, Elmer Davis, Jr., in 
the United States courts “out of the Indigent Defense Fund estab- 
lished pursuant to Chapter 1080 of the General Session Laws of 
1963.” 

On 10 November 1959 Francis O. Clarkson, Judge presiding over 
the court in Mecklenburg County, entered an order finding that E]l- 
mer Davis, Jr., is an indigent person charged in an indictment with 
the capital felony of murder in the first degree, and appointed 
Walter B. Nivens and Charles V. Bell to represent him “in the Su- 
perior Court of Mecklenbury County, North Carclina.” Nivens and 
Bell appeared for the defendant Davis in the Superior Court of 
Mecklenburg County and in the Supreme Court of North Carolina, 
as set forth above. Pursuant to the mandatory provisions of GS. 
15-5 as it was in force prior to the 1963 Session of the General As- 
sembly, the court entered an order that Mecklenburg County pay 
to the said Nivens and Bell a fee of $1,700 for their services in de- 
fending the said Davis in the Superior Court of Mecklenburg County 
and in the Supreme Court of North Carolina, which fee has been 
paid by Mecklenburg County. 

Thereafter, the said Nivens and Bell filed a petition in behalf 
of the said Elmer Davis, Jr., who was in the custody of the State of 
North Carolina under sentence of death, for a writ of habeas corpus 
in the United States District Court for the Eastern District of North 
Carolina, Raleigh Division. Butler, Chief Judge for the United 
States District Court for the Eastern District filed a written opinion 
on 25 July 1961 denying the writ. Davis v. State of North Carolina, 
196 F. Supp. 488. Thereafter, the said Nivens and Bell made ap- 
pearances in behalf of the said Davis in various courts of the 
United States, and as a final result of their appearances the Supreme 
Court of the United States, in an opinion filed 30 June 1966, held 
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that the confession of Elmer Davis, Jr., was involuntary and inad- 
missible in evidence, and reversed the judgment of the Court of 
Appeals for the Fourth Circuit and remanded the case to the District 
Court to enter “such orders as are appropriate and consistent with 
this opinion, allowing the State a reasonable time in which to retry 
the petitioner.” Davis v. State of North Carolina, 384 U.S. 737, 16 
L. Ed. 2d 895. Nivens and Bell and the Attorney General of North 
Carolina entered into the following written stipulations signed by 
them: 


“1. That at the time of the appointment of Nivens and 
Bell, Attorneys, to represent Elmer Davis, Jr., by Judge Clark- 
son on the 10th of November, 1959, and down to the present 
date, Elmer Davis, Jr., was and is an indigent person. 

“2. That at no time did either Mr. Nivens or Mr. Bell 
receive an order from any Federal Judge or Federal Court ap- 
pointing them or either of them as counsel for Elmer Davis, 
Jr., in any proceedings in the Federa} Court.” 


On 18 March 1963 the Supreme Court of the United States 
handed down its decision in Gideon v. Wainwright, 872 U.S. 3835, 
9 L. Ed. 2d 799, overruling Betts v. Brady, 316 U.S. 455, 86 L. Ed. 
1595, and held in the majority opinion that the Sixth Amendment’s 
provision that in all criminal prosecutions the accused shall enjoy 
the right to have the assistance of counsel for his defense was made 
obligatory upon the states by the Fourteenth Amendment. 

The 1963 General Assembly of North Carolina, which was in 
session on March 18, passed Ch. 1080 of the Session Laws of 1963 
as a result of the decision in the Gideon case. Ch. 1080 of the Ses- 
sion Laws of 1963, codified as G.S. 15-4.1, 15-5 et seqg., provides, in 
part, for the appointment of counsel by Superior Court Judges for 
every defendant in all felony cases when the court finds that the 
defendant is indigent and unable to employ counsel, but the act pro- 
vides that the defendant may waive counsel if he so desires in a 
felony case, except in a capital case. G.S. 15-5 as it now is in force 
provides that the fees of counsel appointed by Superior Court 
Judges to defend indigent defendants shall be paid by the State of 
North Carolina. 

Ch. 1080, section 4, of the Session Laws of North Carolina 1963, 
reads as follows: 


“There is hereby appropriated from the general fund of the 
State of North Carolina, or from any other available funds of 
the State, the sum of five hundred thousand dollars ($500,000.00) 
for the fiscal year ending June 30, 1964, and five hundred 
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thousand dollars ($500,000.00) for the fiscal year ending June 
30, 1965, for the purpose of paying the fees, costs and expenses 
provided for by this Act. All costs, fees, and expenses shall be 
paid by voucher issued by the State Treasurer according to the 
procedures for payment of debts due by the State and sup- 
ported by order of the court.” 


For the fiscal year ending 30 June 1964 there was paid out of 
the State Treasury by orders of Superior Court Judges the sum of 
$238,956 in payment of fees to lawvers who were appointed by Su- 
perior Court Judges to represent 3,003 indigent defendants, and for 
the fiscal year ending 30 June 1965 there was paid out of the State 
Treasury by orders of Superior Court Judges the sum of $390,427 
in payment of fees to lawyers who were appointed by Superior Court 
Judges to represent 3,941 indigent defendants. Ch. 914, section 2, 
of the Session Laws of North Carolina 1965 appropriated from the 
general fund of the State for counsel for indigent defendants $442,332 
for the fiscal year ending 30 June 1966, and $475,382 for the fiscal 
year ending 30 June 1967. For the fiscal year ending 30 June 1966 
there was paid out of the State Treasury by orders of Superior 
Court Judges the sum of $491,600 in payment of fees to lawyers who 
were appointed by Superior Court Judges to represent 4,450 indigent 
defendants: this was more money than appropriated by the General 
Assembly, so $50,000 was added to the appropriation from the 
State’s contingency and emergency fund. For the fiscal year ending 
30 June 1967 up through 31 March 1967 there was paid out of the 
State Treasury by orders of Superior Court Judges the sum of 
$379,950 in payment of fees to lawyers who were appointed by Su- 
perior Court Judges to represent 3,301 indigent defendants. All of 
these payments of fees by order of Superior Court Judges to lawyers 
who were appointed by Superior Court Judges to represent indigent 
defendants were made for representation in the courts of the State 
of North Carolina, and none for lawyers to represent indigent de- 
fendants in the courts of the United States. The above information 
was furnished from the records of the Administrative Assistant to 
the Chief Justice. 

A careful study of Ch. 1080, Session Laws of 1963, shows that 
the language of the statute is clear and unambiguous, and that the 
statute provides for the payment of fees to lawyers who are ap- 
pointed by Superior Court Judges of the State to represent such 
defendants only in the courts of the State of North Carolina. There 
cannot be read into the clear and unambiguous words of this statute 
language authorizing a Superior Court Judge of the State to order 
the State Treasury to pay public funds raised by taxation of its 
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people for fees for lawyers appearing for indigent defendants in the 
courts of the United States. There is no statute of North Carolina 
that provides for the payment of fees to lawyers representing in- 
digent defendants in criminal cases in the United States courts. 
G.S. 15-4 provides: “Every person, accused of any crime what- 
soever, shall be entitled to counsel in all matters which may be nec- 
essary for his defense.” In Pardee v. Salt Lake County, 39 Utah 
482, 118 P. 122, the Court held that the Utah Constitution, Article 
1, section 7, providing that no person shall be deprived of his prop- 
erty without due process of law, would not apply to make a county 
liable for the services of an attorney appointed by the court to de- 
fend an indigent accused. In a scholarly opinion, with voluminous 
citation of authority, the Court states in substance that the power 
to provide compensation for lawyers representing indigent defend- 
ants rests with the Legislature and not the courts. In Ruckenbrod 
v. Mullins, 102 Utah 548, 183 P. 2d 325, 144 A.L.R. 839, it is said: 


“The majority of jurisdictions hold that an attorney is an 
officer of the court with many rights and privileges, and must 
accept his office cum onere. One of the burdens incident to the 
office, recognized by custom of the courts for many years, is the 
duty of the attorney to render his services gratuituously to in- 
digent defendants at the suggestion of the court.” 


Many cases and authorities are cited in support of the statement. 

No Judge of the State of North Carolina entered an order au- 
thorizing Nivens and Bell to appear in behalf of the defendant, 
Elmer Davis, Jr., in the courts of the United States. Nivens and 
Bell and the Attorney General of North Carolina stipulated as fol- 
lows: “That at no time did either Mr. Nivens or Mr. Bell receive an 
order from any Federal Judge or Federal Court appointing them or 
either of them as counsel for Elmer Davis, Jr., in any proceedings 
in the Federal Court.” 

This is stated in an annotation in 180 A.L.R. 1440: 


“The weight of authority supports the view that in the ab- 
sence of statute providing therefor, an attorney who has been 
assigned by the court to defend an indigent accused cannot re- 
cover compensation therefor from the public.” 


Many cases are cited in support of the statement. To the same effect, 
7 C.JS8., Attorney and Client, § 172a(1). 
This is said in 7 Am. Jur. 2d, Attorneys at Law, § 207: 


“Tt has often been held that an attorney appointed by the 
court to defend cannot recover compensation from the publie 
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for his services in the absence of an enabling statute. The rea- 
son is that an attorney, being an officer of the court, like other 
officers takes his office cum onere, and one of the burdens of 
office which custom has recognized is the gratuitous service ren- 
dered to a poor person at the suggestion of the court. The con- 
stitutional guaranty of the right of an accused to be heard by 
counsel does not impose any liability on the part of the govern- 
ment to pay an attorney assigned to represent the indigent. 
And the courts have stated that requiring an attorney to de- 
fend an accused who cannot pay does not involve an unconsti- 
tutional taking of property without compensation or without 
due process of law. 
* * * 

“The circumstances under which an attorney may receive 
compensation for representing an indigent on an appeal from a 
conviction appears to be regulated by statute.” 


The United States Congress in 1964—— which was subsequent to 
the enactment of Ch. 1080, Session Laws of 1963 of North Carolina 
—passed an act providing for the appointment and payment of 
counsel for indigent defendants. 18 U.S.C.A. § 3006A. 

In Dolan v. United States, 351 F. 2d 671, the United States 
Court of Appeals for the Fifth Circuit, in an opinion filed 8 Oc- 
tober 1965, held that an attorney was not entitled to compensation 
for professional services rendered in representation of an indigent 
defendant by court appointment prior to enactment into law of the 
Criminal Justice Act of 1964. 18 U.S.C.A. § 3006A. 

In United States v. Dillon, 346 F. 2d 633, decided 16 June 1965, 
rehearing denied 27 July 1965, the United States Court of Appeals 
for the Ninth Circuit stated: 


“ . , the vast majority of the courts which have passed 
on the question have denied claims of appointed counsel for 
nonstatutory just compensation, pointing out that representa- 
tion of indigents under court order, without a fee, is a condi- 
tion under which lawyers are licensed to practice as officers of 
the court, and that the obligation of the legal profession to 
serve without compensation has been modified only by statute. 
An applicant for admission to practice law may justly be 
deemed to be aware of the traditions of the profession which 
he is joining, and to know that one of these traditions is that 
a lawyer is an officer of the court obligated to represent indi- 
gents for little or no compensation upon court order. Thus, the 
lawyer has consented to, and assumed, this obligation and when 
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he is called upon to fulfill it, he cannot contend that it is a 
‘taking of his services.’ Cf. Kunhardt & Company, Inc., v. 
Umited States, 266 U.S. 5387, 45 S. Ct. 158, 69 L. Ed. 428 
(1925).” 


See a most interesting appendix to this opinion, stating in substance 
that representation of indigents upon court order is an ancient tra- 
dition of the legal profession, going as far back as fifteenth-century 
England and pre-Revolutionary America, and the appointment of 
counsel to represent an indigent is not a “taking.” This appendix 
states: 


“Clearly, the lawyer’s traditional obligation to represent 
indigents upon court order has not included any common-law 
right to compensation. And the statutory compensation which 
exists in some states usually contains limitations which in most 
cases would prevent a lawyer from receiving what his time is 
worth when working for private clients — limitations which 
would clearly be invalid if constitutional standards of just com- 
pensation were applicable. . . . These statutory fees, which 
frequently cover capital cases only, range from the Kansas 
maximum of $10 a day .. . to the $1,500 maximum per case 
in New York (for capital cases only). 

“A Fifth Amendment ‘taking’ does not occur when the state 
simply requires an individual to fulfill a commitment he has 
made. [Citing authority.]” 


Griffin v. Illinois, 851 U.S. 12, 100 L. Ed. 891, relied upon by 
Nivens and Bell is not in point. In that case a majority of the 
Court held the due process and equal protection clauses of the 
Fourteenth Amendment were violated by the State’s denial of ap- 
pellate review solely on account of a defendant’s inability to pay 
for a transcript. The last paragraph of G.S. 15-4.1 reads: “When 
an appeal is taken under this section the county shall make avail- 
able trial transcript and records required for an adequate and effec- 
tive appellate review.” 

The State of North Carolina assigns as error this legal conclu- 
sion of Judge McLean: “That a refusal to pay these petitioners is 
a denial of their rights under the Equal Protection and Due Process 
Clauses of the Fourteenth Amendment to the Constitution of the 
United States and a deprivation of their rights under the Constitu- 
tion of North Carolina.” This assignment of error is sustained for 
the following reasons: One. Under the facts of this case and the 
law stated above, petitioners Nivens and Bell have no right under 
the equal protection and due process clauses of the Fourteenth 
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Amendment to compensation to be paid them by the State for their 
appearances in behalf of the defendant Davis in the United States 
courts. Two, Judge McLean in his judgment states in part “that a 
refusal to pay these petitioners is . .. a deprivation of their 
rights under the Constitution of North Carolina,” but Judge MeLean 
does not state any specific provision of the State Constitution that 
is violated. Nivens and Bell and Brown in their brief do not cite any 
specific provision of the Constitution of North Carolina that is vio- 
lated. Constitutional questions are of great importance, and should 
not be presented in uncertain form to a court for decision. It is gen- 
erally held that a person who asserts that a particular act violates 
his rights under the Constitution must point out the particular pro- 
vision of the Constitution that he claims is violated. Ordinarily, a 
court will not inquire into the alleged violation of a constitutional 
right without a precise statement of the constitutional right vio- 
lated, for that would lead to the court formulating a rule broader 
than that necessitated by the precise situation in question. Rice v. 
Rigsby, 259 N.C. 506, 131 S.E. 2d 469. Suffice it to say that peti- 
tioners Nivens and Bell have not shown any rights of theirs under 
the State Constitution will be violated by the State of North Car- 
olina not paying them fees for representing the defendant Davis in 
the United States courts under the particular facts of this case. 

The State of North Carolina assigns as error Judge MclLean’s 
judgment ordering and decreeing ‘that the State of North Carolina 
pay to these petitioners out of the Indigent Defense Fund established 
pursuant to Chapter 1080 of the General Session Laws of 1963 afore- 
said, the sum of Eight Thousand ($8,000.00) Dollars, which amount 
is to be equally divided between the petitioners herein, and said 
amount is allowed in addition to the amount heretofore paid by 
Mecklenburg County to these petitioners.” This assignment of error 
is good. 

Moneys paid into the hands of the State Treasurer by virtue of 
a State law become public funds for which the Treasurer is respon- 
sible, and may be disbursed only in accordance with legislative au- 
thority. State Constitution, Article XIV, section 3; Gardner v. Re- 
tirement System, 226 N.C. 465, 38 S.E. 2d 314. To the same effect, 
81 C.J.S., States, § 156. 

So far as an exhaustive search upon our part discloses, and so 
far as briefs of counsel show, this is a case of first impression in 
this jurisdiction, and of first impression in the appellate courts of 
this Nation. 

The judgment of Judge McLean ordering and decreeing “that 
the State of North Carolina pay to these petitioners out of the In- 
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digent Defense Fund established pursuant to Chapter 1080 of the 
General Session Laws of 1963 aforesaid, the sum of Eight Thousand 
($8,000.00) Dollars, which amount is to be equally divided between 
the petitioners herein, and said amount is allowed in addition to 
the amount heretofore paid by Mecklenburg County to these peti- 
tioners,” for their appearances for defendant Davis, an indigent, in 
the courts of the United States, under the facts set forth above, is 
not authorized by any statute of the State of North Carolina and is 
repugnant to the specific provisions of Article XIV, section 3, of the 
North Carolina Constitution, which states in language no man can 
misunderstand that the legislative power is supreme over the public 
purse. Judge McLean’s judgment is void, and is 
Reversed. 


WARREN REDD, JANE REDD anpd CHARLES J. HENDERSON, Co-Exec- 
UTORS OF THE ESTATE OF BESSIE FLOWE REDD, DEcrasep. PLAINTIFFS, 
v. THEODOCIA TAYLOR; QUEENS COLLEGE, INCORPORATED, a 
CorRPORATION; BARIUM SPRINGS HOME FOR CHILDREN, ING, a 
CORPORATION; DOLPHUS ORR, JR.; DIVISION OF WORLD MISSIONS 
OF THE BOARD OF MISSIONS OF THE METHODIST CHURCH, «a 
CoRPORATION; BOARD OF WORLD MISSIONS OF THE PRESBYTER- 
IAN CHURCH IN THE UNITED STATES, «a Corporation; JACK N., 
NORWOOD, ONE or A CLASS COMPOSING ALL OF THE NEXT OF KIN AND 
Hers AT LAw oF BESSIE FLOWE REDD, Deceasrop; JAMES H. CAR- 
SON, JR., GUARDIAN AD LITEM FOR ANY PERSON, PERSONS, FIRMS, OR 
CORPORATIONS FORMED OR UNFORMED, DESIGNATED OR MAKING ANY CLAIMS 
TO THE ESTATE oF BESSIE FLOWE REDD, DEecEASED, UNDER THE NAME 
“WorRLD Misstons”; LLOYD F. BAUCOM, GuARDIAN AD LITEM OF ANY 
UNKNOWN OR UNBORN HEIRS at LAW, oR MINORS, OR ANY UNKNOWN PER- 
SON OR PERSONS Non CoMPoOS MENTIS, OR IMPRISONED, OR RESIDING OUT- 
SIDE THE STATE OF NORTH CAROLINA, OR OTHERWISE UNDER LEGAL Dis- 
ABILITY, CLAIMING AS NEXT OF KIN AND HEIRS aT LAw oF BESSIE FLOWE 
REDD, DEcEASED; ORIGINAL DEFENDANTS, AND WARREN REDD anp 
JANE REDD, ApDpDITIONAL DEFENDANTS. 


(Filed 12 April, 1967.) 


1. Wills § 27— 


Where the words of a will are plain and intelligible but ambiguity arises 
in its designation of a beneficiary in one clause and the particular prop- 
erty intended to be devised in another, the ambiguities are latent and evi- 
dence de hors the instrument is competent to ascertain the intent of tes- 
tatrix. and when such evidence clarifies testatrix’ intent the provisions 
of the will will not be declared void for uncertainty. 


2. Wills § 50— 


Testatrix devised and bequeathed property to “World Missions.” The 
Division of World Missions of the Board of Missions of the Methodist 
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Church, Inc., and the Board of World Missions of the Presbyterian 
Chureh in the United States, Inc., claimed to be the beneficiary. The evi- 
dence tended to show that testatrix was a lifelong and devout Presby- 
terian, and that the agency for the Board of World Missions of the Pres- 
byterian Church was commonly referred to as “World Missions” and was so 
denominated in the Church bulletin and on envelopes provided for dona- 
tions. Held: The latent ambiguity is resolved by the competent evidence 
de hors the instrument, and the agency of testatrix’ denomination takes 
the property. 


3. Wills § 55—— Evidence held to make certain the boundaries of that 
part of a larger tract of land which testatrix intended to devise to 
claimants. 

The will provided that named beneficiaries were to have “the part of 
the farm on the Albemarle Road that they wanted in fee simple. The 
rest of the farm to go with the rest of my estate.” The evidence disclosed 
that testatrix had leased a part of the farm to the beneficiaries for a 
number of years, that on several occasions the beneficiaries had asked 
testatrix to sell them the part that they had leased, and that testatrix had 
declared to third persons that she would not sell such part to the bene- 
ficiaries but that “they will get it.” Held: It is apparent from the will that 
testatrix did not intend to devise to the beneficiaries the entire tract, and 
that the will referred to the land that the beneficiaries wanted at the 
time the will was written and not to Jand which they might desire after 
her death, and the beneficiaries take only that part of the tract described 
in the lease. 


AppgaL by Jack N. Norwood, one of the class composing the 
next of kin and heirs at law of Bessie Flowe Redd, deceased; Lloyd 
F, Baucom, guardian ad litem for all persons under legal disability 
and for any unknown or unborn persons “claiming as next of kin 
and heirs at law of Bessie Flowe Redd”; and additional defendants 
Warren Redd and Jane Redd, as individuals, from Brock, S.J/., 
June 13, 1966 Schedule “C” Civil Session of Mecklenburg. This ap- 
peal was docketed in the Supreme Court as Case No. 292 and argued 
at the Fall Term 1966. 

Action for a declaratory judgment brought by the executors for 
construction of the will of Bessie Flowe Redd (Mrs. Redd, or tes- 
tatrix). 

Testatrix, a resident of Mecklenburg County, died on December 
21, 1962, leaving between 55-70 persons as her heirs at law. Her 
husband, Judge F. M. Redd, had predeceased her in 1956, and no 
parent, child, or other lineal descendant survived her. Her holo- 
graphic will, executed on May 31, 1953—republished by a first 
codicil dated February 2, 1956, a second undated codicil, and a 
third codicil dated October 3, 1962— was probated on December 
28, 1962. The will and codicils are as follows: 
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“Page 1/ May 30, 1953 
Last Will February 2, 1956 
1956 


“TI Bessie Flowe Redd being of sound mind and memory do 
make this my last will and Testament. 


“T will that my just debts be paid out of the first monies 
that come into the hands of my Executor hereinafter named. 

“T will my farm about six miles out on the Albemarle Road 
to my beloved husband, F. M. Redd to be used as he desires 
his lifetime, at his death it is my will that it goes back to my 
estate. 


“I will all of my personal property of every kind and de- 
scription to my beloved husband F. M. Redd for his lifetime, 
at his death it is to go back to my estate. 

“All of the remainder of my estate 

(end of page 1) 


2— 


“T will to my beloved husband F. M. Redd during his lifetime, 
at his death it is my will that one half of my estate go to 
Barium Springs Orphanage as a Trust Fund, only the income 
to be used. This in memory of my beloved Father & Mother. 
J. Lee Flowe and Addie Belk Flowe. I will one thousand dol- 
lars to Theodocia Taylor, my maid for a number of years. 


“T will two thousand dollars to Queens College Endowment 
Fund. 


“T will one half of the remainder of my estate to establish 
a memorial Scholarship Fund at Queens College, one half of 
this fund in memory of my beloved Father & Mother—J. Lee 
Flowe & Addie Belk Flowe, and the other half of this fund for 
my beloved husband and myself-—F. M. Redd (Bessie Flowe 
Redd) Mrs. F. M. Redd —I will the other half of the remain- 
der of my estate to be a permanent Fund to World Missions 
in memory of my beloved Father & Mother, J. Lee Flowe & 
Addie Belk Flowe and for my beloved husband, F. M. Redd 
and myself (Mrs. F. M. Redd) Bessie Flowe Redd. 


(end of page 2) 


“(On un-numbered page) I hereby appoint my beloved hus- 

band F. M. Redd as Executor of this my last Will and Testa- 

ment. It is my desire that he be not required to give bond. 
(end of un-numbered page) 


N.C] SPRING TERM, 1967. 17 


Repp v, TAYLOR. 


“Page 3/ 


“If my beloved husband, F. M. Redd is not able to be my Ex- 
ecutor I will that The Wachovia Bank & Trust Company and 
A. C. Cline of Concord be my Executor. 

“In witness whereof I do here unto set my hand and Seal 
this the 3lst day of May, 1953. 
2nd day of February 1956 — 

/s/ Bessie Flowe Redd 
SEAL 


“If Warren & Jane Redd take care of my beloved husband F. 
M. Redd and me (not to pay bills, that to come out of my estate 
but see that we are properly taken care of) as long as we live, 
They are to have the part of the Farm on the Albemarle Road 
that they want in fee Simple. The rest of the farm to go with 
the rest of my estate. 
(over) 
February-2-1956 
/s/ Bessie Flowe Redd 


(SEAL) 


(back of page 3) 
“T wish Charles J. Henderson and Wachovia 
Bank to be my 
+ Warren Redd 
Executors — 
(Mrs. F. M.) /s/ Bessie Flowe Redd 
(SEAL) 


“T wish Charles J. Henderson, Warren & Jane Redd to be 
my Executors. 

October 3, 1962 

(Mrs. F. M.) Bessie Flowe Redd 


(SEAL) 
“Witness — /s/ Lydia E. Crane.” 


Charles J. Henderson, Warren and Jane Redd, the executors 
named in the last codicil, duly qualified and are performing the 
duties of the office. On March 4, 1964, Warren and Jane Redd noti- 
fied their co-executor that they had met the conditions imposed 
upon them in the first codicil to Mrs. Redd’s will and that they 
elected to take all of the 108.2-acre farm on Albemarle Road. The 
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executors, being uncertain what interest in the farm, if any, the 
Redds took under the will and whether the bequest to World Mis- 
sions referred to the Division of World Missions of the Board of 
Missions of the Methodist Church, the Board of World Missions 
of the Presbyterian Church in the United States, or to some other 
organization, brought this action to have the court determine these 
and any other questions of construction arising under the will of 
Mrs. Redd. All individuals and organizations named in the will 
were made parties defendant, Warren and Jane Redd, as individ- 
uals, being made additional parties defendant. Division of World 
Missions of the Board of Missions of the Methodist Church, Ine. 
(Methodist World Missions) and Board of World Missions of the 
Presbyterian Church in the United States, Inc. (Presbyterian 
World Missions) were both made defendants. 

When the case came on for trial, all parties waived a jury trial 
and agreed that Judge Brock might determine all issues “related to 
law or facts” arising in the action. They further stipulated, inter 
alia, that the references in the will to Queens College and Queens 
College Endowment Fund relate to Queens College, Inc., and that 
references to Barium Springs Orphanage pertain to Barium Springs 
Home for Children, Inc. All parties except defendants Taylor, Orr, 
and Carson, guardian ad litem, offered evidence which was without 
material conflict. It disclosed the following: 

Mrs. Redd, the daughter of two Presbyterians, was a lifelong 
Presbyterian. She graduated from Queens College, a Presbyterian 
school, in 1919. Shortly thereafter, she married F. M. Redd, who 
became a Presbyterian with her. She had two uncles and two first 
cousins who were Presbyterian ministers. One of the uncles went to 
Brazil as a missionary; a cousin was also a missionary. Unless pre- 
vented by her husband’s illness or her own, Mrs. Redd regularly 
attended the Presbyterian Church of which she was a member. 
Over 69% of her recorded donations to all causes went to the 
Covenant Presbyterian Church of Charlotte, to which she gave 
$1,636.00 during the last two years of her life. Her records disclose 
no gifts to any churches other than Presbyterian. She belonged to 
a Presbyterian Church circle, an organization of Presbyterian 
women. 

Prior to October 11, 1949, the missionary work of the Presby- 
terian Church was conducted by an organization known as the Ex- 
ecutive Committee on Foreign Missions. On that date, the name 
was changed to Board of World Missions of the Presbyterian 
Church in the United States. Thereafter, except in formal writings, 
the organization was referred to, “in the language of Presbyterians,” 
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as World Missions. It was thus denominated in the church bulletins 
and on the envelopes provided for donations to be used in the 
church’s missionary activities. The church observed a “World Mis- 
sion Season,” and a “week of prayer and self denial for World 
Missions.” Approximately 50% of the total budget of the Presby- 
terian Church is for the Board of World Missions, actively pro- 
moted after 1949 under the name of World Missions. 

Mrs. Redd’s gross estate was tentatively valued for federal estate 
tax purposes at $392,662.85. Among her holdings was a 108.2-acre 
farm on Albemarle Road, which she had inherited from her father. 
It was appraised at $198,158.00 on October 17, 1963. Warren Redd, 
the nephew of testatrix’ husband, owns land adjoining the southern 
line of this tract of land. Warren’s parents died when he was a 
child and Judge Redd educated him. Until his marriage in 1988, 
Warren was in the home of testatrix and her husband, Judge Redd, 
every day. Thereafter, they continued a very close association. Af- 
ter her husband’s death, Warren and Jane Redd stayed with her for 
several months in an effort to help her adjust to his passing. Al- 
though Mrs. Redd had no financial worries, she became increasingly 
concerned about having someone to turn to if she became ill or help- 
less. On one occasion, Mrs. Redd told a neighbor and close friend 
that she was leaving her property only to Barium Springs Orphan- 
age, Queens College, World Missions, Docie (Theodocia Taylor), 
and Warren Redd. 

In 1950, Warren started Greenway Nursery, a corporation in 
which he was an officer. On behalf of the corporation, he leased 19- 
25 acres of the Albemarle Road farm from Mrs. Redd. The written 
lease described the property by metes and bounds as ‘29.15 acres 
more or less,” less certain areas containing 10 acres more or less, 
The term of the lease was for five years from: March 1, 1951; the 
rental, $225.00 a year. On March 1, 1960, a similar lease for six 
years was executed. Mrs. Redd also gave Warren Redd oral per- 
mission to use a barn and pasture for a mule. At the time of the 
execution of the second codicil, Warren Redd owned all the stock 
in Greenway Nursery. 

Over the objection of defendants Warren and Jane Redd, Dr. 
Harry H. Bryan, a Presbyterian minister, was permitted to testify 
that after 1957 Mrs. Redd had told him several times that Warren 
and Jane Redd had asked her to sell to them that part of the land 
which they were leasing. “She said . . . ‘they were here yesterday 
or today, asking me to sell the part of the nursery they were using 

. they want to buy the part they are renting . . . I do not 
want to sell it at this time; they will get it.” Similar testimony 
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was elicited, over objection by the Redds, from A. C. Cline, who 
had been named co-executor with Wachovia Bank & Trust Com- 
pany in the will of May 31, 1953. He testified that Mrs. Redd had 
told him at least a dozen times that Warren wanted to buy that 
part of the farm which he was leasing for the nursery, but that she 
would not sell; that, instead, she had decided to leave it to him if 
he looked after her and Mr. Redd and took care of their needs, 
other than financial, when they were old. On one of these occasions, 
she and Mr. Cline had gone out to the farm and actually looked at 
the part which Warren was leasing. Mrs. Redd “got out the pieces 
of paper on which she had written her will and read them over” to 
Mr. and Mrs. Cline. 

On cross-examination by counsel for defendant Norwood, Dr. 
Bryan testified, without objection by any party, as follows: 


“T had more than one conversation with her with reference to 
the farm and Warren and Jane— she would mention it when- 
ever this matter came up in the family conversation. I do not 
recall the exact instances or circumstances. She stated they 
wanted to buy the part of the farm that they had leased for a 
nursery and that she had refused to sell it to them, but that 
they would get it later.” 


Judge Brock made detailed findings of fact, which can be sum- 
marized as follows: 

(1) The dispositive provisions of Mrs. Redd’s will and the do- 
nations which she made during her lifetime showed her intention to 
benefit Presbyterian projects, and, in so doing, to establish me- 
morials to her parents, her husband and herself. She intended the 
bequest to World Missions as a bequest to Board of World Missions 
of the Presbyterian Church in the United States. 

(2) Warren and Jane Redd had attempted to purchase from 
Mrs. Redd the portion of her Albemarle Road farm which they had 
leased from her since February 26, 1951; that she had refused to 
sell the land to them and had decided to leave it to them if they 
continued to take care of her and her husband as long as they lived; 
that Warren and Jane Redd satisfied these “care’’ requirements; 
that the devise to them in the February 2, 1956 codicil of “the part 
of the farm on the Albemarle Road that they want in fee simple” 
referred to the land described in the two written leases from Mrs. 
Redd to Greenway Nursery, Inc. 

The court adjudged: 

(1) Warren and Jane Redd are the owners of that portion of 
Mrs. Redd’s Albemarle Road Farm described in the leases from 
her to Greenway Nursery. 
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(2) One-half of the remainder of the estate belongs to Barium 
Springs Home for Children, Inc., to be held in trust by that institu- 
tion as a memorial to testatrix’ parents and the income therefrom 
to be used for institutional purposes. 

(3) The remaining one-half of the estate shall be divided and 
distributed as follows: First, $1,000.00 shall be paid to Theodocia 
Taylor and $2,000.00 to Queens College, Inc., to be held as a part 
of the endowment fund of that institution. The balance left shall 
then be divided into two parts —one part to go to Queens College, 
Inec., as an addition to its memorial scholarship fund; the other part 
to the Board of World Missions of the Presbyterian Church in the 
United States to be held by that organization and the income ex- 
pended to promote Protestant World Missions. These charitable be- 
quests are to be held and designated as a memorial to the persons 
named in the will. The judgment further designated the funds from 
which the cost of administration, taxes, and other liability should 
be paid. 

Warren and Jane Redd, individually, Jack N. Norwood, and 
Lloyd F. Baucom, guardian ad litem, each excepted to the findings 
of fact and conclusions of law adverse to him, and each appealed. 


Ray Rankin and Henry E. Fisher for Jack N. Norwood, defend- 
ant appellant. 

Lloyd F. Baucom, Guardian ad litem, defendant appellant. 

Boyle, Alexander and Carmichael for Warren Redd and Jane 
Redd, additional defendant appellants. 

Helms, Mulliss, McMillan & Johnston for Board of World Mis- 
sions of the Presbyterian Church in the Umted States, defendant 
appellee. 

Ervin, Horack, Snepp & McCartha for Queens College, Inc., de- 
fendant appellee. 

W. R. Pope for Barium Springs Home for Children, Inc., defend- 
ant appellee. 


Suarp, J. Appellants Jack N. Norwood, as the representative 
of the heirs at law of Mrs. Redd, and Lloyd F. Baucom, guardian 
ad litem for her unknown heirs, contend that both the devise to 
Warren and Jane Redd and the gift to World Missions are void 
“for indefiniteness and ambiguity”; that parol evidence is inadmis- 
sible to effect identification; and that these purported gifts pass as 
undevised property to Mrs. Redd’s heirs at law. Appellants Warren 
and Jane Redd contend that no ambiguity exists in the devise to 
them; that it gave them the right to take any part or all of the 
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farm on Albemarle Road; and that the court erred in admitting evi- 
dence which contradicted the plain terms of the will. None of these 
contentions can be sustained. 

Mrs. Redd’s gift to “World Missions” and her devise to Warren 
and Jane Redd of “the part of the farm on Albemarle Road that 
they want in fee simple” created latent ambiguities, which could be 
removed by parol testimony. 

A latent ambiguity occurs when the words of an instrument are 
plain and intelligible, but extrinsic facts are necessary to identify 
the person or thing mentioned therein. A latent ambiguity, therefore, 
presents a question of identity —a fitting of the description in the 
will to the person or thing the testator intended. As Pearson, J. 
(later C.J.), said in Institute v. Norwood, 45 N.C. 65, 68, “(I)n 
eases of latent ambiguity, evidence dehors is not only competent, 
but necessary. . . . for how can any instrument identify a per- 
son or thing? It can describe, but the identification, the fitting of 
the description, can only be done by evidence dehors.” Accord, Mc- 
Daniel v. King, 90 N.C. 597; Kincaid v. Lowe, 62 N.C. 42; Note, 
35 N.C.L. Rev. 167 (1956); 95 C.J.S., Wills § 636 (1957); See 
Trust Co. v. Wolfe, 243 N.C. 469, 91 S.E. 2d 246. 

In the bequest or devise to World Missions, testatrix was ob- 
viously using a proper name and was designating a particular or- 
ganization as the object of her bounty. Here, the capitalization ne- 
gates any idea that she was merely stating a purpose to aid world 
missions, or foreign missions, in general. Bridges v. Pleasants, 39 
N.C. 26. When both Division of World Missions of the Board of 
Missions of the Methodist Church, Inc., and Board of World Mis- 
sions of the Presbyterian Church in the United States, Inc., claimed 
to be the designated beneficiary, the executors were confronted with 
one of the classic examples of a latent ambiguity —the situation 
in which two “persons allege themselves to be the identical A. B. 
meant by the testator, or, as is said in the books, as if there be two 
‘Cousin Johns.’ ” Institute v. Norwood, supra at 70. 

In McLeod v. Jones, 159 N.C. 74, 74 S.E. 738, testator devised 
one-third of his residuary estate to Home Missions of the Baptist 
denomination, one-third to Foreign Missions of the Baptist denomi- 
nation, and one-third to Thomasville Orphanage. On consideration 
of the facts in evidence, the habits and customs of the testator, his 
church affiliation, and his direct declarations, the jury found that 
the intended donees were the Home Mission Board of the Southern 
Baptist Convention, the Foreign Mission Board of the Southern 
Baptist Convention, and the trustees of the Thomasville Baptist 
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Orphanage, and the judgment so decreed. In affirming his judgment 
this court said: 


“Under our decisions, the facts in evidence present an instance 
of a latent ambiguity, requiring and permitting the reception 
of extrinsic evidence; not to alter or affect the construction, but 
to apply the description to the intended donee, as designated 
by the language appearing in the will. . . . And in such ease 
and for such purpose, authority here and elsewhere is to the 
effect that the surrounding circumstances as well as the dec- 
larations of the testator are relevant to the inquiry, and espe- 
cially where, as in this case, they were made at the time the 
will was executed.” Id. at 76, 74 S.B. at 734. 


Accord, Thomas v. Summers, 189 N.C. 74, 126 S.E. 105; Fulwood v. 
Fulwood, 161 N.C. 601, 77 8.E. 763. Annot., Admissibility of extrin- 
sic evidence to aid interpretation of will, 94 A.L.R. 26, 275. See 
Thomas v. Lines, 83 N.C. 191, 197. Declarations of intent by a tes- 
tator, of course, are not admissible to control the construction of his 
will or to vary, contradict, or add to its terms. Holmes v. York, 203 
N.C. 709, 166 S.E. 889; Reynolds v. Trust Co., 201 N.C. 267, 159 
S.E. 416; McDaniel v. King, supra; Annot., 94 A.L.R. 26, 272. 

The “circumstances attendant” when Mrs. Redd wrote her will 
(see Trust Co. v. Wolfe, 245 N.C. 5385, 540, 96 S.E. 2d 690, 694) — 
the evidence with reference to her church affiliation, her loyalty to 
the Presbyterian faith, and her customs—,and her oral declara- 
tions lead to the inescapable conclusion that her intended bene- 
ficiary was Presbyterian World Missions. The words of Pearson, J. 
(later C.J.), in Institute v. Norwood, supra at 75, are again well ap- 
plicable to this case: “The rules of law as well as of good sense 
forbid that the charitable intention of the testator should be de- 
feated because (she) did not (use) the precise name of the corpora- 
tion, and had fallen into the common practice of calling it by a 
short name.” In Norwood, a bequest to the Deaf and Dumb Institu- 
tion was held to be a case of latent ambiguity and “the President 
and Directors of the North Carolina Institute for the education of 
the Deaf and Dumb” was identified as the taker of the legacy. 

In the gift to “World Missions,” the latent ambiguity related 
to the identity of the donee; in the devise to Warren and Jane Redd, 
it pertains to the identity of the property devised. The dispositive 
provision is: “They are to have the part of the farm on Albemarle 
Road that they want in fee simple.” It is clear to us that, by the use 
of this language, Mrs. Redd did not intend to give Warren and 
Jane Redd the whole of Albemarle Road farm in the event they 
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should declare that they wanted it. She could safely assume that, 
if by wanting it they could have it, they would want the 108 acres 
of land adjacent to or just inside the city limits of Charlotte, a 
property conservatively valued at $198,158.00. Had she intended 
for them to have the entire farm, she would have said so. The 
words of the devise deny a gift of the whole; they speak also in the 
present tense, as of the date Mrs. Redd wrote the codicil. She said, 
“the part .. . that they want’—not “such part as they may 
want or choose.” Her reference was to land that they then wanted 
and not land which they might desire after her death. Furthermore, 
this devise concludes with the words: “The rest of the farm to go 
with the rest of my estate.” (Italics ours.) 

Testatrix’ intention to give Warren and Jane Redd a certain, 
definite portion of the farm, the boundaries of which she and they 
both knew, is plain. This provision is not analogous to the devise 
of 25 undesignated acres out of a larger tract of 82 acres, which 
was held void for indefiniteness of description in Hodges v. Stewart, 
218 N.C. 290, 10 S.E. 2d 723. The executors’ problem here was 
simply to identify the particular part of the Albemarle Road farm 
which Warren and Jane Redd had indicated to testatrix, prior to 
February 2, 1956, that they wanted. Trust Co. v. Dodson, 260 N.C. 
22, 1381 S.E. 2d 875; 4 Strong, N. C. Index, Wills § 28 (1961). The 
problem is no different from the one created by a devise of “‘the 
Linebarger plantation” (Kincaid v. Lowe, supra), “the homestead 
tracts” (Fulwood v. Fulwood, supra), “My homeplace on Mclver 
Street” (Thomas v. Summers, supra). In Kincaid v. Lowe, supra 
at 42, Battle, J., said: “This is a plain case of latent ambiguity, as 
to which it is equally plain that it may be removed by parol testi- 
mony.” The devises in Kincaid, Fulwood, and Thomas, and in the 
instant case, were of specified tracts of land; the question: Can it 
be identified and, if so, what land was meant? The description of the 
property in each of those cases — and in this one-— was sufficiently 
definite to permit its identification by parol evidence, including the 
declarations of the testator. Thomas v. Summers, supra; Fulwood 
v. Fulwood, supra; McLeod v. Jones, supra; Annot., 94 A.L.R. at 
75; 95 C.J.8S., Wills § 637 (1957); 4 Wigmore, Evidence § 2472 (3d 
Fd., 1940). Parol evidence of testatrix’ declarations that the Redds 
had sought to buy the land thev had leased from her since 1951 was 
sufficient and competent to identify it as the land they wanted when 
she wrote the codicil. The written lease established its boundaries 
by metes and bounds. 

Judge Brock’s findings of fact are all based on competent evi- 
dence and support his conclusions of law. In our opinion, the judge 
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correctly construed the will and ascertained the actual intention of 
testatrix. 


1. 


2. 


8. 


4. 


The judgment of the court below is, in all respects, 
Affirmed. 


STATE y. ALLAN BELL, JR. 
(Filed 12 April, 1967.) 


Criminal Law § 102— 


A fatal variance between indictment and proof may be raised by mo- 
tion for nonsuit. 


Robbery § 4— 


Where the indictment charges defendant with armed robbery of prop- 
erty from a named person and the entire proof is that the property was 
taken from a person of a different name, there is a fatal variance be- 
tween the indictment and proof, and nonsuit should be allowed. 


Criminal Law § 101— 


If there be substantial evidence of defendant’s guilt of each essential 
element of the offense charged, regardless of whether the evidence is di- 
rect, circumstantial, or a combination of both, defendant’s motion to non- 
suit is properly overruled, it being for the jury to determine whether the 
evidence convinees them of defendant’s guilt beyond a reasonable doubt 
and whether the circumstantial evidence excludes every reasonable hy- 
pothesis of innocence. 


Robbery § 4— 


The doctrine of recent possession obtains in prosecutions for robbery 
as well as in prosecutions for larceny and breaking and entering. 


Same— 


Evidence that a portion of the property taken by armed robbery from 
a named person was found not more than 25 minutes after the robbery 
in defendant’s automobile, which had been described by the victim and 
which was being operated by defendant from the direction where the 
armed robbery occurred, and that a pistol of the same description as 
that given by the victim as being used in the perpetration of the robbery 
was in plain sight on the seat of the automobile, is sufficient to be sub- 
mitted to the jury on the question of defendant’s guilt of armed robbery, 
notwithstanding the evidence tended to show that the actual perpetrator 
of the offense was a passenger in the car. 


6. Searches and Seizures § 1— 


Where, upon defendant’s objection to the admission in evidence of ex- 
hibits which were obtained from a search of defendant’s automobile, 
the trial court, in the absence of the jury, hears the State’s evidence as 
to the circumstances under which the search was made, and defendant 
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cross-examines the State’s witness at length, but offers no evidence, al- 
though defendant had opportunity to do so, the ruling by the trial court 
that the evidence was competent is necessarily based on a finding that the 
search was legal, and the failure of the court to make specific findings of 
fact is not fatal. 


7. Same; Criminal Law § 79; Arrest and Bail § 3— 


Where some half hour after the perpetration of armed robbery an offi- 
eer stops an automobile fitting the description of the one used in conjunc- 
tion with the robbery and observes a pistol on the seat of the automobile, 
the officer may arrest the driver and owner of the car without a warrant, 
G.S. 15-41, and, as an incident to the arrest, may search the automobile 
without a search warrant, and incriminating exhibits found in the car 
are competent in evidence, G.S. 15-27.1, particularly when the exhibits 
were visible from outside the automobile without the necessity of a search. 


§. Criminal Law §§ 9, 10— 

A person who counsels, procures or commands another to commit a 
felony is guilty as an accessory before the fact, G.S. 145; a person who 
aids and abets in the commission of a crime is guilty as an aider and 
abettor. 

9. Robbery § 2— 


A person who aids or abets another in the commission of armed rob- 
bery is guilty under the provisions of G.S. 14-87, and it is not required 
that the indictment charge defendant with aiding and abetting. 


AppEaL by defendant from Froneberger, J.. 7 November 1966 
Regular Schedule “A’’ Criminal Session of MmcKLENBURG. 

Defendant was tried on bill of indictment No. 48215, charging 
the felony of robbery with firearms of Jean Rogers, and on indict- 
ment No. 48216, charging the felony of robbery with firearms of 
Frances Frazier. Defendant pleaded not guilty to both counts and 
the cases were combined for the purpose of trial. 

The State presented evidence substantially as follows: 

Susan Rogers testified that on the night of 12 October 1966, at 
about 9:30, she was returning to her home, and as she pulled into 
her driveway a white Chevrolet automobile stopped in front of her 
house. A man got out and the car drove off. As she was leaving her 
ear the man walked up and said: “Don’t make any noise or I will 
have to shoot you.” He had a small silver gun in his hand. He asked 
if he could kiss her, to which she replied “No.” The man then 
snatched her pocketbook and ran. She identified State’s Exhibits 1 
and 2 as being her pocketbook and the contents thereof which were 
taken from her on the night of 12 October 1966. She further testi- 
fied that the man who robbed her was colored, but that she could 
not identify him. She was unable to identify or give the race of the 
man driving the automobile. 

Frances Frazier testified that as she returned to her home on 
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the same evening, at around 11:15, she noticed a 1961 white Chev- 
rolet Impala automobile following her. When she drove into her 
driveway she heard the other car stop in front of the house next 
door, and heard a car door slam. As she was about to leave her car 
she saw a man walking up the driveway towards her. She asked 
the man if he was looking for someone, and he replied, ‘Yes, you.” 
She got out of the car, whereupon the man threatened her with a 
small silver snub-nosed gun, took her pocketbook, and ran. She fur- 
ther testified that prior to trial she had identified the man who 
robbed her in a police line-up as being James Edward Johnson. She 
identified State’s Exhibit 4 as being her pocketbook, containing per- 
sonal items belonging to her, and also identified State’s Exhibit 5 
as the silver gun which was used in the robbery. 

S. A. Funderburk testified that on 12 October 1966 he was em- 
ployed as a police officer by the Charlotte Police Department and 
was patrolling in the area of Statesville Avenue with other police 
officers. He further testified that in response to a radio dispatch he 
stopped a 1961 white Chevrolet automobile which was owned and 
was being driven by defendant Allan Bell, and in which James Ed- 
ward Johnson was riding as a passenger. The automobile was stop- 
ped between 11:15 and 11:35 P.M., coming from the direction in 
which he had been advised a robbery with firearms had been com- 
mitted. The officer testified that he got the two subjects out of the 
car, whereupon the defendant’s attorney requested the court that he 
be allowed to qualify the witness out of the presence of the jury. 
The jury was sent from the courtroom and officer Funderburk was 
examined by defendant’s attorney. He testified, in part, on voir 
dire that upon stopping the white Chevrolet he had the two men 
get out, and he observed firearms on the seat of the car. One of the 
pistols, identified as State’s Exhibit 5, was lying near the center of 
the front seat of the automobile. He stated that he could see this 
pistol while standing on the outside of the automobile, and that he 
also found a lady’s purse, which was identified as State’s Exhibit 4, 
lying on the back floorboard of the car. The officer testified that he 
could see the purse from outside the ear also. The other pistol was 
found between the left end of the front seat and the floor mat. 

At the conclusion of the examination by defendant’s attorney 
the court stated, “I will overrule your objection.” The defendant 
offered no evidence during the voir dire examination. There was 
further testimony by officer Funderburk that immediately upon 
removing the pocketbook and pistols from the automobile, defend- 
ant Bell was put under arrest. James Johnson broke away from the 
officer and ran, but was apprehended a short time later. Several 
hours later, the officers obtained a search warrant for the purpose 
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of searching defendant Bell’s home, and upon searching it found a 
pocketbook and contents of the pocketbook which were introduced 
into evidence at the trial and identified as State’s Exhibits 1 and 2, 
and further identified as being the property taken from Susan 
Rogers. 

Defendant testified in his own behalf and stated that on the 
night in question he and James Johnson went to a club called the 
Atmosphere Club at around 8:00 o’clock to play whist, and at about 
8:30 his cousin, Frank Bell, came to the club and borrowed defend- 
ant Bell’s car. He further testified that Frank Bell and James 
Johnson left in his automobile, and that sometime thereafter he 
walked to his home, which was about three blocks away, and found 
Frank Bell and James Johnson inside his house. He then walked 
back to the Atmosphere Club and stayed there until about 11:00 
o’clock, when he got a bus to the place where his girl friend worked. 
From there he and the girl took a cab to her house, where Johnson 
came and picked him up; that while driving his automobile from his 
girl friend’s house he was stopped and arrested by the police. 

James Edward Johnson testified substantially to the same facts 
as did Bell and admitted that it was he who committed the rob- 
beries, and that Frank Bell, and not Allan Bell, was the person who 
was operating the automobile when the robberies were committed. 

The jury returned a verdict of guilty of armed robbery as charged 
in bill of indictment No. 48215, and guilty of armed robbery as 
charged in bill of indictment No. 48216. Sentence of 15 years was 
imposed in case No. 48215, and sentence of 10 years was imposed in 
case No. 48216, to commence at the expiration of the sentence given 
in case No. 48215. Defendant appealed. 


Attorney General Bruton and Staff Attorney Vanore for the 
State. 
Francis O. Clarkson, Jr., for defendant, appellant. 


BrancH, J. Bill of indictment No. 48215 charges that: 


“Allen Bell, Jr., late of the County of Mecklenburg on the 
12th day of October, 1966, with force and arms at and in the 
county aforesaid, unlawfully, wilfully, and feloniously, having 
in his possession and with the use and threatened use of fire- 
arms and other dangerous weapcns, implements, and means, 
to wit: A pistol whereby the life of Jean Rogers was endangered 
and threatened, did then and there unlawfully, wilfully, for- 
cibly, violently and feloniously take, rob, steal, 1 Timex watch, 
1 high school pen, and 1 pair ear bobs, the property of Jean 
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Rogers and carry away 1 brown purse, 1 blue billfold, 1 pair 
eyeglasses, 1 citadel charm bracelet to-wit: $60.00 of the value 
of less than $200 from the presence, person, place of business, 
and residence of Jean Rogers contrary to the form of the stat- 
ute in such case made and provided and against the peace and 
dignity of the State.” 


There is a fatal variance between the indictment and the proof 
on this record. The indictment in bill No. 48215 charges that “Jean” 
Rogers was the person robbed. The entire proof and the record is 
that the person robbed was “Susan” Rogers. 

The defendant in a criminal action may raise the question of 
variance between the indictment and proof by a motion for non- 
suit. State v. Overman, 257 N.C. 464, 125 S.E. 2d 920; State v. 
Smith, 237 N.C. 1, 74 S.E. 2d 291. Here, defendant made motion for 
nonsuit at the close of the State’s evidence and at the close of all 
the evidence. The motion for judgment of nonsuit should have been 
allowed as to the charge under this indictment, with leave to the so- 
licitor to secure another bill of indictment if so advised. State v. 
Hicks, 233 N.C. 31, 62 S.E. 2d 497; State v. Overman, supra. 

This opinion will hereafter be directed to the trial on bill of in- 
dictment No. 48216, which charges defendant Allan Bell, Jr., with 
the felony of robbery with firearms of Frances Frazier. 

Defendant assigns as error that the trial court erred in denying 
his motion for nonsuit. This is a case in which the State relies upon 
circumstantial evidence. To determine whether there is sufficient 
evidence to go to the jury we must consider the evidence in the light 
most favorable to the State, State v. Orr, 260 N.C. 177, 1382 S.E. 2d 
334, and apply the rule enunciated in State v. Stephens, 244 N.C. 
380, 93 S.E. 2d 431, as follows: 


“We are advertent to the intimation in some of the deci- 
sions involving circumstantial evidence that to withstand a 
motion for nonsuit the circumstances must be inconsistent with 
innocence and must exclude every reasonable hypothesis ex- 
cept that of guilt. We think the correct rule is given in S. »v, 
Simmons, 240 N.C. 780, 838 S.E. 2d 904, quoting from S. v. 
Johnson, 199 N.C. 429, 154 S.E. 730: ‘If there be any evidence 
tending to prove the fact in issue or which reasonably con- 
duces to its conclusion as a fairly logical and legitimate de- 
duction, and not merely such as raises a suspicion or conjecture 
in regard to it, the case should be submitted to the jury.’ The 
above is another way of saying there must be substantial evi- 
dence of all material elements of the offense to withstand the 
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motion to dismiss. It is immaterial whether the substantial evi- 
dence is circumstantial or direct, or both. To hold that the 
court must grant a motion to dismiss unless, in the opinion of 
the court, the evidence excludes every reasonable hypothesis 
of innocence would in effect constitute the presiding judge the 
trier of the facts. Substantial evidence of guilt is required be- 
fore the court can send the case to the jury. Proof of guilt be- 
yond a reasonable doubt is required before the jury can con- 
vict. What is substantial evidence is a question of law for the 
court. What that evidence proves or fails to prove is a question 
of fact for the jury. (Citing cases).” 


It is recognized in this State that: “If and when it is established 
that a store has been broken into and entered and that merchandise 
has been stolen therefrom, the recent possession of such stolen mer- 
chandise raises presumptions of fact that the possessor is guilty of 
the larceny and of the breaking and entering.” State v. Allison, 265 
N.C. 512, 144 S.E. 2d 578. However, 


““The presumption that the possessor is the thief which 
arises from the possession of stolen goods is a presumption of 
fact and not of law, and is strong or weak as the time elapsing 
between the stealing of the goods and the finding of them in 
the possession of the defendant is short or long. This presump- 
tion is to be considered by the jury merely as an evidential fact, 
along with the other evidence in the case, in determining whe- 
ther the State has carried the burden of satisfying the jury be- 
yond a reasonable doubt of the defendant’s guilt. The duty to 
offer such explanation of his possession as is sufficient to raise 
in the mind of the jury a reasonable doubt that he stole the 
property, or the burden of establishing a reasonable doubt as 
to his guilt, is not placed on the defendant, however recent the 
possession by him of the stolen goods may have been.’ — Schenck, 
J., in S. v. Baker, 213 N.C. 524, 196 S.E. 829.” State v. Hol- 
brook, 223 N.C. 622, 27 S.E. 2d 725. 


If there be substantial evidence of every essential element that 
goes to make up the offense charged, the case is for the jury. 

A majority of the cases which have considered the doctrine of 
“recent possession” in this jurisdiction have been cases involving 
breaking, entering and larceny. However, we find no valid reason 
why the rule does not apply to property taken in a robbery with 
firearms in the same manner as property taken by breaking and en- 
tering. 
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“When a proper foundation has been laid, evidence that the 
property taken in the robbery in question was, or that the 
fruits thereof were, found in the possession of the accused shortly 
thereafter is admissible against him, in accordance with and 
subject to the rules governing the admissibility of evidence of 
the possession of the fruits of crime generally.” 46 Am. Jur., 
Robbery, § 48, p. 160. 


In the instant case a portion of the property taken in the armed 
robbery of Frances Frazier was found not more than 25 minutes af- 
ter the robbery occurred in defendant’s automobile, which was _ be- 
ing operated by defendant from the direction where the armed rob- 
bery occurred. Defendant Bell was accompanied by James Johnson, 
the person identified by the victim Frances Frazier, as holding the 
gun on her and taking her property. A pistol of the same descrip- 
tion given by the victim of the robbery as being used in the robbery 
was in plain sight in defendant’s automobile. Applying the well 
established rules of law to the facts in this case, we hold that the 
evidence was sufficient to require submission to the jury and to sup- 
port the verdict. 

Appellant contends the trial judge erred in allowing testimony 
as to State’s Exhibits 4, 5 and 6, which were obtained in the search 
of defendant’s automobile, and in failing to find facts upon which 
the legal conclusion of the admissibility of this testimony was based. 

When Officer Funderburk was testifying, defendant’s attorney 
asked that he be allowed to qualify the officer out of the presence 
of the jury. Whereupon, the Jury was excused and defendant’s at- 
torney cross-examined the officer at length. Both the State and de- 
fendant had opportunity to offer evidence showing the circumstances 
under which the search was made. Defendant offered no evidence. 
By overruling defendant’s objection, the trial judge ruled the evi- 
dence admissible, and this ruling is supported by competent evi- 
dence. 

When the trial court finds upon consideration of all the testi- 
mony offered on the preliminary inquiry that a confession was vol- 
untarily made, his finding is not subject to review, if supported by 
competent evidence. State v. Hairston, 222 N.C. 455, 23 S.E. 2d 
885. While it is better practice for a judge on voir dire to make 
finding of fact and enter it in the record, a failure to do so is not 
fatal. The ruling that the evidence was competent was of necessity 
bottomed on the finding that the search was legal. State v. Intteral, 
227 N.C. 527, 43 S.E. 2d 84. 

The court fully granted defendant’s requests concerning a voir 
dire. The fact that defendant offered no contradictory evidence 
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further negated the necessity for the judge to find facts. We hold 
there was no prejudicial error in the court’s failure to find facts in 
making its ruling. 

We must, however, decide as a matter of law whether the cir- 
cumstances of this case constitute an illegal search so as to prevent 
testimony relative to State’s Exhibits 4, 5, and 6. 

G.S. 15-27.1 provides in part: “No facts discovered or evidence 
obtained by reason of the issuance of an illegal search warrant or 
without a legal search warrant in the course of any search, made 
under conditions requiring a search warrant, shall be competent as 
evidence in the trial of any action.” 


“To render evidence incompetent under the foregoing sec- 
tion, it must have been obtained (1) ‘n the course of .. 
search, (2) ‘under conditions requiring a search warrant,’ and 
(3) without a legal search warrant. The purpose of this and 
similar enactments (G.S. 15-27) was ‘to change the law of ev- 
dence in North Carolina, and not the substantive law as to 
what constitutes legal or illegal search.’ Therefore a search that 
was legal without a warrant before these enactments is still 
legal, and evidence so obtained stil] competent. 30 N.C. Law 
Review 421. It will be noted that the statutes use the phrase 
‘under conditions requiring a search warrant.’ No search war- 
rant is required where the officer ‘sees or has absolute personal 
knowledge’ that there is intoxicating liquor in an automobile. 
State v. Giles, 254 N.C. 499, 119 S.E. 394; State v. Hammonds, 
241 N.C. 226, 85 S.E. 2d 133. No search warrant is required 
where the owner or person in charge consents to the search. 
State v. McPeak, 243 N.C. 243, 90 S.E. 2d 501.” State v. Coffey, 
255 N.C. 298, 121 8.E. 2d 736. 


If the search was incidental to the arrest of defendant, it was 
not illegal. Webster’s Third New International Dictionary defines 
“incidental” as “subordinate, nonessential, or attendant in position 
or significance.” 

In State v. Haney, 263 N.C. 816, 140 S.E. 2d 544, officers within 
twenty minutes of a lawful arrest searched the car in which defend- 
ant was at the time of the arrest. Holding the search lawful, the 
Court said: 


“¢Asg incident to a lawful arrest, the conveyance of the per- 
son arrested may be searched without a warrant. Accordingly, 
a search warrant is not necessary to authorize a search of an 
automobile in which a person was riding or beside which he 
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was standing when arrested, and an officer, after arresting and 
incarcerating accused, may return and make a search of his 
automobile.’ 79 C.J.S8., Searches and Seizures § 67e ( 1952); Ci, 
State v. Giles, 254 N.C. 499, 119 S.E. 2d 394.” 


A review of other jurisdictions shows that many of the cases 
turn on whether or not the ofheer had reasonable cause to arrest 
the defendant and as an incident to the arrest were entitled to 
search defendant’s car. In the case of People v. Cantley, 163 Cal. 
App. 2d 762, 329 P. 2d 993, police officers saw defendant stop his 
car in front of an apartment house and enter the house for about 
two or three minutes and upon his return he made a “U” turn to 
drive away. The officers stopped the car and saw him make a mo- 
tion as if he were reaching under the front seat, and further ob- 
served that he met, to some extent, the description of a person 
wanted in connection with a robbery and murder. One of the officers 
flashed his light into the car and found a loaded revolver on the 
floorboard. The Court concluded that the officers acted reasonably 
in the light of the information they had received, and that they en- 
tertained a reasonable suspicion that defendant had committed a 
felony, and they had reasonable cause to arrest the defendant, and 
as an incident to the arrest they were entitled to search defendant’s 
car. 

In the case of State v. Brooks, 57 Wash. 2d 422, 357 P. 2d 735, 
officers saw an automobile with two occupants parked in a no-park- 
ing zone and stopped to investigate. Upon opening the door they 
saw some paper bags in the car with uncovered trousers protruding 
from them. The bags were opened and four new suits were found, 
with sales tags still upon them, whereupon the officers arrested the 
occupants. It was held that since it appeared from the record that 
the officers had sufficient cause to believe that a felony had been or 
was being committed, they had a right to arrest them without a war- 
rant, and therefore the search of the paper bags and the seizure of 
the contents before the arrest of the occupants was lawful. 

In U.S. v. Sala, (1962 D.C. Pa.), 209 F. Supp. 956, it was held 
that a search without a warrant of a panel truck was legal, al- 
though it preceded the arrest of the driver, when officers making the 
search had probable cause therefor, by reason of facts and circum- 
stances known to them, which would have warranted a prudent 
man to believe that a felony had been or was being committed in 
his presence. 

In the present case, when the officers stopped the automobile 
fitting the description of the one used in conjunction with the rob- 
bery and observed the pistol on the seat of the automobile, they 
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had reasonable ground to believe that defendant had committed a 
felony and would evade arrest if not taken into custody. G.S. 15-41. 
The search and seizure were so closely related in time and circum- 
stance to the arrest as to make the search and seizure reasonable. 
Under the circumstances, the officers would have been derelict had 
they not stopped the car for investigation. Upon observing the pistol 
in the automobile, the bounds of reasonableness were not overstep- 
ped by placing the defendant under arrest or by the attendant and 
incidental search of the automobile. 

Moreover, it has been recognized in this jurisdiction that 
“Where no search is required, the constitutional guaranty is not 
applicable. The guaranty applies only in those instances where the 
seizure is assisted by a necessary search. It does not prohibit a seizure 
without a warrant where there is no need of a search, and where the 
contraband subject matter is fully disclosed and open to the eye 
and hand.’” State v. Giles, 254 N.C. 499, 119 S.E. 2d 394. 

There is competent evidence from the officers that the pistol and 
pocketbook were visible from the outside of the automobile and 
were fully disclosed and open to the eye without the necessity of 
search. 

Defendant contends that the court erred in charging the jury 
that they could find the defendant guilty if they found he aided and 
abetted in the commission of armed robbery, because the indictment 
does not charge defendant with aiding and abetting. 

A defendant may be tried and convicted as a principal where 
he either counsels, procures or commands another to commit a fel- 
ony, as an accessory before the fact, G.S. 14-5, or aids and abets in 
the commission of the crime, State v. Peeden, 253 N.C. 562, 117 S.E. 
2d 398. He need not be actually present; he may be only construc- 
tively present. See State v. Sellers, 266 N.C. 734, 147 S.E. 2d 225, 
where the Court states: 


“When two or more persons aid and abet each other in 
the commission of a crime, all are principals and equally guilty.’ 
State v. Horner, 248 N.C. 342, 103 S.E. 2d 694. The defendant 
not only collaborated with Yopp in planning and setting the 
stage for the robbery and in escaping with the stolen money, 
but also waited and watched, armed with a pistol, near enough 
to the scene to render aid if needed. Thus, he was constructively 
present when the robbery actually occurred and is guilty as a 
principal in the second degree.” 


G.S. 14-87 provides: 


“Any person or persons who, having in possession or with 
>» 
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the use or threatened use of any firearms or other dangerous 
weapon, implement or means, whereby the life of a person is 
endangered or threatened, unlawfully takes or attempts to take 
personal property from another or from any place of business, 
residence or banking institution or any other place where there 
is a person or persons in attendance, at any time, either day or 
night, or who aids or abets any such person or persons in the 
commission of such crime, shall be guilty of a felony and upon 
conviction thereof shall be punished by imprisonment for not 
less than five nor more than thirty years.” 


This statute creates no new offense. “It does not add to or subtract 
from the common law offense of robbery except to provide that 
when firearms or other dangerous weapons are used in the commis- 
sion of the offense, more severe punishment may be imposed.” State 
v. Hare, 248 N.C, 262, 90 S.E. 2d 550; State v. Stewart, 255 N.C. 
571, 122 S.E. 2d 355. Thus, it was not necessary for the bill of in- 
dictment to charge defendant with aiding and abetting, and the 
charge of the court was without error. 

As to trial under Indictment No. 48215—Reversed. 

As to trial under Indictment No. 48216—No error. 


STATE v. BOBBY RAND MATTHEWS. 
(Filed 12 April, 1967.) 


41. Indictment and Warrant § 7— 
An order and its supporting affidavit must be considered a single docu- 
ment and constitutes the warrant of arrest, and a fatal defect in the 
order of arrest constitute a fatal defect in the warrant. 


2. Indictment and Warrant § 14— 

While a plea of not guilty in a municipal court having jurisdiction 
waives defects with reference to the authority of the person who issues 
the warrant, a motion to quash the warrant made for the first time in the 
Superior Court on appeal may be determined by the judge of the Superior 
Court in his discretion, and when the trial judge hears the motion in his 
discretion, the motion has the same legal effect as if timely made first in 
the municipal court and later in the Superior Court. 


3. Indictment and Warrant § 6— 
The issuance of a warrant of arrest is a judicial act, and under the 
Fourth and Fourteenth Amendments to the Federal Constitution a war- 
rant must be issued in the exercise of judicial power, and a “desk officer” 
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appointed by the chief of police is not a neutral and detached magistrate 
within the requirement of the Fourteenth Amendment to the Federal 
Constitution in issuing a warrant of arrest on the affidavit of a fellow 
officer. 


4. Same; Constitutional Law § 1— 


The Fourth Amendment to the Federal Constitution is binding on the 
States by virtue of the Fourteenth Amendment to the Federal Constitu- 
tion, and the limitations of the Fourth Amendment apply to warrants of 
arrest as well as to search warrants. 


5. Constitutional Law § 10-— 


The primary purpose of the Amendment to Article IV of the State 
Constitution is to establish a unified judicial system, and the General As- 
sembly has no power to establish or authorize any courts other than as 
permitted by this Article. Constitution of North Carolina, Art. IV, § 1. 


6. Same— 


While every presumption will be indulged in favor of the constitu- 
tionality of a statute, when a statute is clearly in excess of the authority 
vested in the General Assembly, it is the duty of the Court to declare the 
act unconstitutional. 


7. Same; Indictment and Warrant § 6— 


G.S. 160-20.1 and Chapter 1093, Session Laws of 1968, purporting to con- 
fer judicial powers on persons who are not officers of the General Court 
of Justice and who were not vested with judicial power on November 6, 
1962, are void, and a “desk officer” appointed by the chief of police of a 
municipality may not issue a warrant of arrest, even in those instances in 
which the complainant is a private citizen and has no connection with 
any law enforcement agency, since these statutes exceed the limitations 
placed upon the power of the General Assembly by Article IV of the State 
Constitution. 


8. Same— 


All officials authorized to issue warrants by statutes in force on No- 
vember 6, 1962, may continue to issue warrants until district courts are 
established in the district. Art. IV, § 21 of the State Constitution. 


ApPEAL by State of North Carolina from Braswell, J., October 
3, 1966 Regular Criminal Session of Waxn. 

Criminal prosecution based on a warrant issued May 22, 1965, 
by “R. F. Johnson, Desk Officer,” on affidavit of C. G. Smith, a 
Raleigh Police Officer, charging that defendant, on said date, op- 
erated an automobile on designated public streets of Raleigh while 
under the influence of intoxicating liquor. After trial and conviction 
in the City Court of Raleigh, defendant appealed from the judg- 
ment there pronounced to the superior court for trial de novo. 

At a trial in superior court on November 16, 1965, the jury was 
unable to agree on a verdict and a mistrial was ordered. 

When the case came on for (second) trial on October 13, 1966, 
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defendant’s counsel moved “to quash the warrant.” Judge Braswell 
elected, in his discretion, to entertain the motion; and, after con- 
sideration thereof, entered an order which, after recitals, provides: 

“Now, THEREFORE, It Is ORDERED, ADJUDGED AND DECREED that 
the motion to quash and dismiss the purported warrant is allowed; 
AND 

“Ir Is FurtHER ADJUDGED AND Dercreep that G.S. 160-20.1 and 
S. L. 1963, Chapter 1093, are unconstitutional and therefore are of 
no force and effect.” 

The State, pursuant to G.S. 15-179, appealed. 


Attorney General Bruton, Deputy Attorney General McGal- 
hard and Staff Attorney Partin for the State. 
Carl C. Churchill, Jr., for defendant appellee. 


Bossitt, J. The motion to quash challenges the warrant on the 
ground “R. F. Johnson, Desk Officer,” had no authority to issue 
such warrant. 

The order of arrest signed by “R. F. Johnson, Desk Officer,” and 
the attached affidavit of C. G. Smith on which it is based, are to be 
read and considered as a single document and together constitute a 
warrant. S. v. Gupton, 166 N.C. 257, 80 S.E. 989; Moser v. Fulk, 
237 N.C. 302, 74 S.E. 2d 729, and cases cited. Defects, if any, in the 
warrant affect its validity as a basis for a criminal prosecution on 
the charge set forth in the affidavit as well as its validity as a basis 
for a legal arrest. S. v. Blackwell, 246 N.C. 642, 99 S.E. 2d 867. 

By pleading not guilty to such warrant in the City Court of 
Raleigh, defendant waived all defects with reference to the au- 
thority of the person who issued the warrant. Whether the motion 
to quash would be entertained when made for the first time in the 
superior court was for determination by the trial judge in the exer- 
cise of his discretion. S. v. Turner, 170 N.C. 701, 86 S.E. 1019; S. 
v. Wilson, 237 N.C. 746, 75 S.E. 2d 924; S. v. Doughtie, 238 N.C. 
228, 77 S.E. 2d 642; S. v. St. Clair, 246 N.C. 183, 97 S.E. 2d 840; 
S. v. Wiggs, 269 N.C. 507, 153 S.E. 2d 84; S. v. Whaley, 269 N.C. 
761, 153 S.E. 2d 493; S. v. Blacknell, post, 108, 153 S.E. 2d 789. Judge 
Braswell, in his discretion, elected to do so; and, after consideration, 
allowed defendant’s motion on the ground the statutes purporting 
to confer authority on such desk officer are unconstitutional. 

In S. v. Blackwell, supra, this Court affirmed a judgment quash- 
ing a warrant on the ground the person who issued it, a police ser- 
seant, was not authorized by law to do so. The defendant had made 
timely motions, first in the Municipal Court of the City of High 
Point and later in the superior court. Here, Judge Braswell having 


38 IN THE SUPREME COURT. [270 


STATE v. MATTHEWS. 


elected to entertain defendant’s motion, it became and is for con- 
sideration as if timely made. 

Chapter 1098, Session Laws of 1968, entitled “An Acr To Av- 
THORIZE THE ISSUANCE OF WARRANTS BY CERTAIN LAW ENFORCEMENT 
OFFICERS OF THE CiTy or Ra.ercH,” ratified June 21, 1968, pro- 
vides: “Officers of the police department of the City of Raleigh, 
who are or may be designated as ‘desk officers’ by the chief of po- 
lice, are hereby authorized to issue warrants in criminal matters in 
the same manner, to the same extent, and under the same rules of 
law as are now or hereafter applicable to the issuance of such war- 
rants by justices of the peace; provided, that no warrant so issued 
may be served by the issuing officer.” 

Chapter 1261, Session Laws of 19638, entitled “An Act To Av- 
THORIZE THE ISSUANCE OF WARRANTS BY CERTAIN LAW ENFORCEMENT 
OFFICERS,” ratified June 26, 1963, and now codified as G.S. 160-20.1, 
provides: “Officers of the police department of any municipality, 
who are or may be designated as ‘desk officers’ by the chief of po- 
lice, are hereby authorized to issue warrants in criminal matters in 
the same manner, to the same extent, and under the same rules of 
law as are applicable to the issuance of such warrants by justices of 
the peace on June 30, 1963; provided, that no warrant so issued may 
be served by the issuing officer. Providing the provisions of this Act 
shall not apply to any municipality having a population of less than 
four thousand (4,000) based upon the most recent Federal decennial 
census.” 

The two statutes, one special and the other general, are iden- 
tical in respect of all provisions pertinent to decision on this appeal. 

Although the record is silent with reference thereto, both briefs 
assume, and for present purposes we assume, that the Chief of Po- 
lice of Raleigh, pursuant to the authority purportedly conferred 
upon him by the quoted statutes, designated R. F. Johnson, an offi- 
cer of the Police Department of the City of Raleigh, as a “desk 
officer,” and that R. ¥. Johnson was acting pursuant to such desig- 
nation on May 22, 1965. 

The statutes now challenged purport to confer on “desk officers,” 
appointed as provided therein, authority ‘“‘to issue warrants in crim- 
inal matters in the same manner, to the same extent, and under the 
same rules of law as are applicable to the issuance of such warrants 
by justices of the peace.” Justices of the peace are authorized to 
issue: (1) Warrants of arrest, G.S. 15-18; (2) search warrants, G.S. 
15-25; and (3) peace warrants, G.S. 15-28. The warrant now chal- 
lenged by defendant’s motion to quash is a warrant of arrest. 

G.S. 15-18 provides: “The following persons respectively have 
power to issue process for the apprehension of persons charged with 
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any offense, and to execute the powers and duties conferred in this 
chapter, namely: The Chief Justice and the associate justices of 
the Supreme Court, the judges of the superior court, judges of crim- 
inal courts, presiding officers of inferior courts, justices of the peace, 
mayors of cities, or other chief officers of incorporated towns.” 

G.S. 15-19 provides: “Whenever complaint is made to any such 
magistrate that a criminal offense has been committed within this 
State, or without this State and within the United States, and that 
a person charged therewith is in this State, it shall be the duty of 
such magistrate to examine on oath the complainant and any wit~ 
nesses who may be produced by him.” 

G.S. 15-20, in pertinent part, provides: “If it shall appear from 
such examination that any criminal offense has been committed, the 
magistrate shall issue a proper warrant under his hand, with or 
without seal, reciting the accusation, and commanding the officer to 
whom it is directed forthwith to take the person accused of having 
committed the offense, and bring him before a magistrate, to be 
dealt with according to law. A justice of the peace or a chief offi- 
cer of a city or town shall direct his warrant to the sheriff or other 
lawful officer of his county.” 

While G.S. 15-18 confers authority to issue warrants upon jus- 
tices of the peace, a justice of the peace may lawfully exercise such 
authority only by complying with the requirements of G.S. 15-19 
and GS. 15-20. After the required examination on oath of “the 
complainant and any witnesses who may be produced by him,” the 
justice of the peace is authorized to issue the warrant upon his de- 
termination there is sufficient ground for the arrest and prosecution 
of the accused person for the described criminal offense. 

“The issuance of a warrant of arrest 1s a judicial act.” S. v. Afe- 
Gowan, 243 N.C. 431, 90 S.E. 2d 703; 22 C.J.S., Criminal Law § 
318. That the exercise of judicial power is prerequisite to the is- 
suance of a valid warrant is emphasized in decisions of the Su- 
preme Court of the United States interpreting the Fourth Amend- 
ment to the Constitution of the United States. 

The Fourth Amendment provides, in part, that “no Warrants 
shall issue, but upon probable cause, supported by Oath or affirma- 
tion, and particularly describing the place to be searched, and the 
persons or things to be seized.” 

It was held in Giordenello v. United States, 357 U.S. 480, 2 L. 
Ed. 2d 1503, 78 S. Ct. 1245, that the quoted language of the Fourth 
Amendment “applies to arrest as well as search warrants.” In Mapp 
v. Ohio, 367 U.S. 643, 6 L. Ed. 2d 1081, 81 8. Ct. 1684, 84 A.L.R. 2d 
933, it was held specifically that the constitutional prohibitions of 
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the Fourth Amendment are enforceable against the States through 
the Fourteenth Amendment. 

In Aguilar v. Texas, 378 U.S. 108, 12 L. Ed. 2d 723, 84 8. Ct. 
1509, the question for decision was the admissibility, in a prosecu- 
tion in a Texas State Court, of evidence obtained by police officers 
as the result of a search made under authority of a search warrant 
issued by a local justice of the peace. It was held the affidavit sub- 
mitted to the magistrate was insufficient to justify the issuance of 
the search warrant and that the evidence should have been ex- 
cluded. Mr. Justice Goldberg quoted with approval the excerpts 
from prior opinions set forth below. 

In Nathanson v. United States, 290 U.S. 41, 78 L. Ed. 159, 54 
Ss. Ct. 11, Mr. Justice McReynolds stated: “Under the Fourth 
Amendment, an officer may not properly issue a warrant to search a 
private dwelling unless he can find probable cause therefor from 
facts or circumstances presented to him under oath or affirmation.” 

In Johnson v. Umted States, 333 U.S. 10, 92 L. Ed. 486, 68 S. 
Ct. 367, Mr. Justice Jackson stated: “The point of the Fourth 
Amendment, which often is not grasped by zealous officers, 1s not, 
that it denies law enforcement the support of the usual inferences 
which reasonable men draw from evidence. Its protection consists 
in requiring that those inferences be drawn by a neutral and de- 
tached magistrate instead of being judged by the officer engaged in 
the often competitive enterprise of ferreting out crime.” 

In Gtordenello v. United States, supra, Mr. Justice Harlan stated: 
“The purpose of the complaint, then, is to enable the appropriate 
magistrate . . . to determine whether the ‘probable cause’ re- 
quired to support a warrant exists. The Commissioner must judge 
for himself the persuasiveness of the facts relied on by a complain- 
ing officer to show probable cause.” 

As stated by Higgins, J., in S. v. Myers, 266 N.C. 581, 583, 146 
S.E. 2d 674, 676, citing Aguilar, Mapp, Giordenello and Nathanson, 
our decisions “are subject to the overriding authority of the Su- 
preme Court of the United States to determine the citizen’s rights 
under the Fourth and Fourteenth Amendments to the United States 
Constitution.” 

Our law enforcement officers deserve our gratitude, confidence 
and support. Even so, we cannot hold that a “desk officer” appointed 
by his chief of police, as provided in the statutes now challenged, 
has the status of “a neutral and detached magistrate’ when con- 
sidering an affidavit of a fellow officer of the same department. In 
this factual situation, we are of opinion, and so decide, that the 
warrant issued by “R. F. Johnson, Desk Officer,” is invalid for 
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failure to meet the requirements of the Fourth and Fourteenth 
Amendments to the Constitution of the United States. 

There remains for consideration whether the General Assembly 
can confer upon a police officer judicial power sufficient to au- 
thorize the issuance of a valid warrant under any circumstances, 
é. g., Where the complainant is a private citizen and has no connec- 
tion with any law enforcement agency. The answer to this ques- 
tion is to be found in Article IV of the Constitution of North Car- 
olina as amended by the voters in the general election held No- 
vember 6, 1962. 

Sections 1, 2 and 8 of Article IV, as amended in 1962, provide: 

“Section 1. Division of judicial power. The judicial power of 
the State shall, except as provided in Section 3 of this Article, be 
vested in a court for the Trial of Impeachments and in a General 
Court of Justice. The General Assembly shall have no power to de- 
prive the judicial department of any power or jurisdiction which 
rightfully pertains to it as a co-ordinate department of the govern- 
ment, nor shall it establish or authorize any courts other than as 
permitted by this Article. 

“Sec. 2. General Court of Justice. The General Court of Jus- 
tice shall constitute a unified judicial system for purposes of juris- 
diction, operation, and administration; and shall consist of an ap- 
pellate division, a Superior Court division, and a District Court di- 
vision. 

“Sec. 3. Judicial powers of administrative agencies. The Gen- 
eral Assembly may vest in administrative agencies established pur- 
suant to law such judicial powers as may be reasonably necessary 
as an incident to the accomplishment of the purposes for which the 
agencies were created. Appeals from administrative agencies shall 
be to the General Court of Justice.” 

“The General Court of Justice consists exclusively of the courts 
constituting the appellate, superior court and district court divisions 
thereof.” Utilities Commission v. Finishing Plant, 264 N.C. 416, 
422, 142 S.E. 2d 8, 12. 

Section 2 of Article IV, prior to amendment in 1962, provided: 

“The judicial power of the State shall be vested in a court for 
the trial of impeachments, a Supreme Court, Superior Courts, 
courts of justices of the peace, and such other courts inferior to the 
Supreme Court as may be established by law.” (Our italics.) 

Section 12 of Article IV, prior to amendment in 1962, provided: 

“The General Assembly shall have no power to deprive the ju- 
dicial department of any power or jurisdiction which nghtfully per- 
tains to it as a co-ordinate department of the government; but the 
General Assembly shall allot and distribute that portion of this 
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power and jurisdiction which does not pertain to the Supreme Court 
among the other courts prescribed in this Constitution or which may 
be established by law, in such manner as it may deem best; provide 
also a proper system of appeals; and regulate by law, when neces- 
sary, the methods of proceeding in the exercise of their powers, of 
all the courts below the Supreme Court, so far as the same may be 
done without conflict with other provisions of this Constitution.” 
(Our italics.) 

The last clause of Section 1 of Article IV, as amended in 1962, 
providing that the General Assembly shall have no power to “es- 
tablish or authorize any courts other than as permitted by this 
Article,” is entirely new. 

The primary purpose of said amendment of Article IV of the 
Constitution of North Carolina was to establish “a unified judicial 
system.” To accomplish this result, all judicial power, except that 
vested in a court for the trial of impeachments and in administra- 
tive agencies, is now vested by the Constitution in the General 
Court of Justice. A police officer is not an official of the General 
Court of Justice. Obviously, he is not an administrative agency 
within the meaning of Section 3. Hence, the General Assembly lacks 
constitutional authority to confer judicial power upon a police offi- 
cer. 
Mindful of the fact that a district court will not be established 
in Wake County, the Tenth Superior Court Judicial District, until 
the first Monday in December 1968, G.S. Chapter 7A, Article 13, 
this excerpt from Section 21 of Article IV, as amended in 1962, is 
pertinent: “The statutes and rules governing procedure and prac- 
tice in the Superior Courts and inferior courts, in force at the time 
the amendments constituting this Article are ratified by the people, 
shall continue in force until superseded or repealed by rules of pro- 
cedure and practice adopted pursuant to Section 11(2) of this 
Article.” (Our italics.) The statutes authorizing ‘desk officers’ to 
issue warrants were adopted in 1963, subsequent to the date (No- 
vember 6, 1962) of ratification of the amendments to Article IV. 
Thus, until a district court is established, no officials have authority 
te issue warrants except those authorized to do so by statutes in 
force on November 6, 1962. 

In S. v. Furmage, 250 N.C. 616, 109 S.E. 2d 563, cited by the 
State, the validity of a public-local law authorizing the prosecut- 
ing attorneys of the Recorders’ Courts of Robeson County “to issue 
warrants . . . and administer oaths” was challenged solely on 
the ground it violated Article I, Section 8, of the Constitution of 
North Carolina, providing that “(t)he legislative, executive and 
supreme judicial powers of the government ought to be forever sep- 
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arate and distinct from each other.” (Our italics.) This Court heid 
the issuance of a warrant did not require or involve the exercise of 
supreme judicial power. Defendant does not contend the statutes 
now challenged are unconstitutional as violative of said Article J, 
Section 8. 

Although every presumption is to be indulged in favor of the con- 
stitutionality of a statute, S. v. Leuders, 214 N.C. 558, 561, 200 S.E. 
22, 24, we are mindful that, as stated by Parker, J. (now C.J.), in 
Wilson v. High Point, 238 N.C. 14, 28, 76 S.E. 2d 546, 552, ‘when it 
is clear a statute transgresses the authority vested in the legislature 
by the Constitution, it is a duty of the Court to declare the act un- 
constitutional.” 

This Court is of opinion, and we so hold, that the 1963 statutes 
now challenged, purporting to confer Judicial power on persons who 
are not officers of the General Court of Justice and who were not 
vested with such judicial power on November 6, 1962, exceeded the 
limitations placed upon the power of the General Assembly by 
Article IV of the Constitution of North Carolina. Hence, in agree- 
ment with Judge Braswell, we hold the 1963 Acts now challenged 
unconstitutional and void. Accordingly, the judgment of the court 
below sustaining defendant’s motion to quash the warrant is af- 
firmed. 

Affirmed. 


ELSIE W. WATERS v. CITY OF ROANOKE RAPIDS. 
(Filed 12 April, 1967.) 


1. Municipal Corporations § 12— 

It is the duty of a municipality to exercise a reasonable and continuing 
supervision over its streets and sidewalks, including the inspection thereof 
in a manner and with a frequency rensonable in view of the location, 
nature and extent of the use of each street or walk. 


2. Same— 

In an action to recover for injuries received in a fall on a sidewalk, 
plaintiff must introduce evidence sufficient to support findings that she 
fell and sustained injuries as the proximate result of a defect in or con- 
dition of the sidewalk, that the defect was of such nature and extent that 
a reasonable person, knowing of its existence, should have foreseen that 
it would likely canse injury, and that the city had actual or constructive 
notice of the existence of the defect for a sufficient time prior to the fall 
to remedy the defect or guard against injury therefrom. 


Evidence tending to show that plaintiff fell when she stepped from the 
paved portion of a sidewalk to an unpaved portion thereof, on a dark 
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night, at a point at which the street lights failed to give appreciable light, 
that there was a declivity of some two inches at the end of the paved 
portion and a declivity of some three to five inches at a point 18 inches 
from the paved portion, and that the general condition of the sidewalk 
had existed for several years, held sufficient to be submitted to the jury 
on the issue of negligence of the municipality and not to show contribu- 
tory negligence as a matter of law on the part of plaintiff. 


4. Negligence § 26—- 

Nonsuit on the ground of contributory negligence is proper only when 
plaintiff’s evidence, construed most favorably to her, establishes this de- 
fense so clearly that no other conclusion can reasonably be drawn there- 
from. 


5. Municipal Corporations § 12— 


In an action by a pedestrian to recover for injuries from a fall on a 
Sidewalk, evidence as to the location of the point of the fall with refer- 
ence to the principal business district of the city and with reference to a 
Store, and that the sidewalk at the site of the accident was heavily trayv- 
eled both day and night, is competent, since it is relevant upon the fre- 
quency of inspection required of the municipality concerning the condi- 
tion of the sidewalk at this point. 


6. Same— 

In an action by a pedestrian to recover for injuries from a fall on a 
Sidewalk at a point where the paved portion of the sidewalk ended, evi- 
dence of the difference in levels between the paved portion and the un- 
paved portion at a point some 18 inches beyond the pavement is compe- 
tent, even though plaintiff’s evidence fails to shew that she stepped the 
full 18 inches beyond the paved portion, since the condition of the side 
walk throughout the vicinity is competent upon the question of whether 
the condition was such as to put the city upon notice that injuries to a 
pedestrian using the walk at night could have been foreseen. 


7. Evidence § 35-—— 


It is competent for a non-expert to testify as to the declivity between 
the unpaved and paved portions of a sidewalk, ascertained by the wit- 
ness by laying one measuring rule upon the surface of the pavement with 
its end projecting over the unpaved walk, and with another rule, measur- 
ing the distance from the under edge of the first rule down to the sur- 
face of the dirt, since such measurement requires no greater skill than 
that possessed by any intelligent adult, and the testimony relates to facts 
within the knowledge of the witness and not opinions ar conclusions drawn 
by him from the facts. 


AppraL by defendant from Cowper, J., at the October 1966 Civil 
Session of Ha.irax. 

The plaintiff sues for damages on account of personal injuries al- 
leged to have been received when she fell upon a public sidewalk 
maintained by the city. She alleges that her fall occurred as she 
walked at night upon the sidewalk, with which she was not fa- 
miliar, at a point which was not lighted, and at which a paved por- 
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tion of the walk joined an unpaved portion thereof so as to cause 
a substantial drop-off or change of level. She further alleges that 
this constituted a dangerous defect in the walk, the existence of 
which reasonable diligence in inspecting its streets and sidewalks 
would have disclosed to the city, and that the city was negligent in 
failing to make such inspection, in failing to remove the dangerous 
condition, and in failing to provide adequate street lights, warning 
lights or protective devices, which negligence was the proximate 
cause of the plaintiff’s fall and resulting injuries. In its answer the 
city denies any negligence by it and alleges, alternatively, that the 
plaintiff by the exercise of reasonable prudence and the keeping of 
a reasonable lookout could have seen the alleged defect in the side- 
walk and that her own negligence was the sole proximate cause of 
her injuries. 

Issues of negligence, contributory negligence and damages re- 
coverable were submitted to the jury and answered in favor of the 
plaintiff. From judgment entered in accordance with the verdict, 
the city appeals, assigning as error the denial of its motion for judg- 
ment of nonsuit, and the admission, over its objection, of certain tes- 
timony offered by the plaintiff. Other exceptions taken by the de- 
fendant in the course of the trial have been abandoned, no argu- 
ment being made or authority cited with reference thereto in the 
defendant’s brief. 

It was stipulated that the city had control over the sidewalk at 
the point where the plaintiff fell, which sidewalk ran upon the east 
side of Jackson Street throughout the length of the block between 
Ninth Street and Tenth Street. 

The defendant offered no evidence. Evidence offered by the 
plaintiff with reference to the nature and extent of her injuries is 
not pertinent to any question presented by the defendant’s appeal. 
Other evidence introduced by the plaintiff may be summarized as 
follows: 

The plaintiff, 54 years of age at the time of her injury, had lived 
and worked in Roanoke Rapids for many years. Her several places 
of residence were in a different part of the city from that in which 
her fall occurred. Her place of employment was on Jackson Street,, 
four blocks from the place where she fell. She does not remember 
ever having walked upon this sidewalk prior to this occasion. 

On 15 February 1963, the plaintiff went to a beauty shop on 
Ninth Street. She remained there until 6:45 p.m., at which time it 
was dark. She walked along Ninth Street to the east side of Jack- 
son Street and then turned south upon this sidewalk, intending to 
walk to the Colonial Store at Tenth and Jackson Streets. For 55 
yards, approximately one-fourth of the block, the sidewalk was 
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paved and in good condition. The pavement then ended and for 
the next 63 yards the sidewalk was unpaved, its surface being broken 
by ruts and tree roots. Then the pavement began again and con- 
tinued to the end of the block. 

At the point where the first or northernmost paved portion of 
this sidewalk joined the unpaved portion there was a difference in 
level, the paved portion being the higher. The paved walk was five 
feet wide. At the immediate point of juncture between the paved 
and unpaved portions of the walk, the “drop-off” from the paved 
portion to the unpaved portion varied, approximately uniformly, 
from zero at the interior edge of the walk to two and three-quarters 
inches at the outer or street edge of the sidewalk. Proceeding south- 
wardly, the dirt portion slanted downward for the next 18 inches 
so that, at that point, the difference in level between the paved and 
unpaved portions was three and three-quarters inches at the inside 
edge of the walk and five and three-quarters inches at the outside 
or street edge of the walk. Thus, immediately south of the juncture 
of the paved walk with the dirt walk, the dirt portion slanted both 
to the west and to the south; that is, both toward the plaintiff’s right 
and in the direction of her travel as she stepped off the edge of the 
paved portion of the walk. This portion of the unpaved sidewalk 
was used as a driveway, giving access from the street into the rear 
yard of the adjoining church building. 

As she stepped from the paved portion onto the uneven dirt por- 
tion of the walk, the plaintiff fell to the ground, sustaining severe 
injuries. She was walking in the middle of the sidewalk, carrying 
nothing in her hand save her pocketbook, and was wearing shoes 
with one-inch heels, such as she wore at her work. Her last step 
was straight ahead and she was not walking rapidly. She did not 
observe the change in the nature or level of the walk before she fell. 

The night was dark, with no moon. There was no flare or other 
warning at the end of the pavement. There were no lights in the 
adjoining church. There was one street light on the other side of the 
street, near the middle of the block. The next closest street light was 
in the block behind the plaintiff. These street lights were 44 and 67 
yards, respectively, from the place where the plaintiff fell, and 
neither of them cast any appreciable light upon the sidewalk at that 
point. A tree grew near the curb between the point of the fall and 
the street light to the south. Its exposed roots ran across the dirt 
sidewalk, just beyond the driveway. These roots did not contribute 
to the plaintiff’s fall. 

The sidewalk had been in this general condition for several vears. 
Construction work upon an addition to the church throughout the 
preceding 12 months had caused a considerable amount of truek 
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passage from Jackson Street over the driveway across this dirt por- 
tion of the sidewalk where the plaintiff fell. This had caused addi- 
tional wear upon and erosion of the driveway across the dirt por- 
tion of the sidewalk. 

The main business district of the city is on Roanoke Avenue, 
which is one block from Jackson Street. Jackson Street is heavily 
traveled both day and night. 


Nicholas Long and Banzet & Banzet for defendant appellant. 
Allsbrook, Benton, Knott, Allsbrook & Cranford for plaintiff ap- 
pellee. 


Lake, J. The basis upon which a city or town may be held 
liable for damages to a pedestrian injured by a fall while walking 
upon its sidewalk is thus stated by Parker, J., now C.J., speaking 
for the Court in Smith v. Hickory, 252 N.C. 316, 113 S.E. 2d 557: 


“The governing authorities of a town or city have the duty 
imposed upon them by law of exercising ordinary care to main- 
tain its streets and sidewalks in a condition reasonably safe for 
those who use them in a proper manner. Liability arises only 
for a negligent breach of duty, and for this reason it is neces- 
sary for a complaining party to show more than the existence 
of a defect in the street or sidewalk and the injury: he must 
also show that the officers of the town or city knew, or by ordi- 
nary diligence, might have known of the defect, and the char- 
acter of the defect was such that injury to travellers using its 
street or sidewalk in a proper manner might reasonably be fore- 
seen. Actual notice is not required. Notice of a dangerous con- 
dition in a street or sidewalk will be imputed to the town or 
city, if its officers should have discovered it in the exercise of 
due care.” 


To the same effect, see: Mosseller v. Asheville, 267 N.C. 104, 147 
SE. 2d 558; Faw v. North Wilkesboro, 253 N.C. 406, 117 S.E. 2d 
14; Gettys v. Marion, 218 N.C. 266, 10 S.E. 2d 799; Bailey v. Win- 
ston, 157 N.C. 252, 72 S.E. 966; Fitzgerald v. Concord, 140 N.C. 
110, 52 S.E. 309. 

It is the duty of the city to exercise a reasonable and continuing 
supervision over its streets and sidewalks, including the inspection 
thereof in a manner and with a frequency reasonable in view of the 
location, nature and extent of the use of such street or walk. 
Mosseller v. Asheville, supra; Rems v. Raleagh, 150 N.C. 348, 68 
S.E. 1049; Jones v. Greensboro, 124 N.C. 310, 32 S.E. 675. The city 
is, of course, charged with notice of any condition upon its side- 
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walks or streets which such an inspection would have disclosed to 
it. Faw v. North Wilkesboro, supra. However, it is not every defect 
or inequality in the level of a sidewalk which will render the city 
liable to a person who falls as a result thereof. Watkins v. Raleigh, 
214 N.C. 644, 200 S.E. 424; Houston v. Monroe, 213 N.C. 788, 197 
S.E. 571. The city is not Hable for an injury sustained by such a 
fall unless a reasonable person, observing the defect prior to the ac- 
cident, would have concluded that it was of such a nature and ex- 
tent that, if 1t were allowed to continue, an injury to some person 
using the walk in a proper manner could reasonably be anticipated. 
Mosseller v. Asheville, supra; Fitzgerald v. Concord, supra. It is not 
sufficient to absolve the city that the condition be one not likely to 
cause injury in the daytime. The sidewalk must be reasonably safe 
for use at night under such light as the city provides, or causes to 
be provided. Bunch v. Edenton, 90 N.C. 481; MeQuillin, Municipal 
Corporations, 3rd ed., § 54.12. 

Proof that a condition, from the continuance of which a likeli- 
hood of injury to someone using the sidewalk in a proper manner 
might reasonably be foreseen, had existed for so long a time that 
inspection of the sidewalk at reasonable intervals would have brought 
it to the knowledge of the city fixes the city with notice of the ex- 
istence of that condition. Bailey v. Winston, supra; Fitzgerald v. 
Concord, supra. Once the city has notice, actual or constructive, of 
the existence of such condition upon its sidewalk, it is not instan- 
taneously subject to liability for subsequent falls, but the city must 
then act with due diligence and due care to remove the danger. 
Mosseller v. Asheville, supra. 

To survive a motion for judgment of nonsuit, the plaintiff must 
introduce evidence sufficient to support these findings by the jury: 
(1) She fell and sustained injuries; (2) the proximate cause of the 
fall was a defect in or condition upon the sidewalk; (8) the defect 
was of such a nature and extent that a reasonable person, knowing 
of its existence, should have foreseen that if it continued some per- 
son using the sidewalk in a proper manner would be likely to be in- 
jured by reason of such condition; (4) the city had actual or con- 
structive notice of the existence of the condition for a sufficient time 
prior to the plaintiff’s fall to remedy the defect or guard against 
injury therefrom. 

If the plaintiff’s evidence, considered in the light most favorable 
to her, together with inferences in her favor which may reasonably 
be drawn therefrom, is sufficient to permit a finding of each of these 
things, the motion for judgment of nonsuit should be overruled, so 
far as the question of the city’s negligence is concerned. So consid- 
ered, the plaintiff’s evidence in this record is sufficient to permit, 
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though not to require, the jury to find each of the above elements 
of the plaintiff’s right to recover. 

The motion for judgment of nonsuit could be sustained on the 
ground of contributory negligence by the plaintiff only if the plain- 
tiff’s evidence, construed most favorably to her, establishes so clearly 
that no other conclusion can reasonably be drawn therefrom that the 
plaintiff, as she walked upon this sidewalk, failed to exercise the 
care which a reasonable person would have exercised in so walking 
at that time and place. Lewis v. Barnhill, 267 N.C. 457, 148 S.E. 2d 
5386. So considered, the plaintiff’s evidence does not compel that con- 
clusion. Consequently, there was no error in overruling the motion 
for judgment of nonsuit, 

We are not to be understood as holding that there was a duty 
upon the city to pave the sidewalk in question or that a city is 
liable, as a matter of law, to one who, while walking upon an un- 
lighted and unpaved sidewalk, falls as the result of an inequality 
in the level of the sidewalk surface. We hold only that in this in- 
stance the evidence is sufficient to permit the submission of the 1is- 
sues of negligence and contributory negligence to the jury under 
proper instructions as to the legal principles involved. They were so 
submitted and the jury answered them in favor of the plaintiff, 

We find no merit in the defendant’s exceptions to the admission 
of testimony by the plaintiff which located the point of the fall with 
reference to the principal business district of the city and with 
reference to the Colonial Store, or to the admission of the testimony 
by the plaintiff to the effect that Jackson Street was heavily trav- 
eled both day and night. Such testimony was relevant upon the 
question of the frequency of inspection required of the city con- 
cerning the condition of the sidewalk at this point. 

The defendant’s exceptions to the admission of testimony con- 
cerning the difference between the level of the paved walk from 
which the plaintiff stepped and the level of the dirt portion of the 
walk 18 inches beyond the end of the pavement are likewise with- 
out merit. While the plaintiffs testimony indicates that her last 
step forward did not carry her as far as 18 inches from the paved 
portion of the walk, the condition of the unpaved portion of the 
walk throughout this vicinity was competent upon the question of 
whether the condition of the sidewalk was such, in nature and ex- 
tent, as to put the city upon notice that injury to one using the 
walk at night could be foreseen if this condition were allowed to re- 
main. 

There is also no merit in the city’s exception to testimony by the 
plaintiff’s witness as to the comparative levels of the paved por- 
tion of the walk and various points upon the unpaved portion of the 
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walk within 18 inches of the end of the pavement. The witness tes- 
tified that he made these measurements by laying one measuring 
rule upon the surface of the pavement, its end projecting out over 
the unpaved walk, and, with another rule, measuring the distance 
from the under edge of the first rule down to the surface of the dirt 
sidewalk. One does not need to be an expert surveyor or engineer to 
make or to testify concerning such measurements. Any intelligent 
adult person could make them and in testifying thereto would be 
testifying as to facts, not stating opinions and conclusions drawn 
by him from the facts. The defendant could have, if it had seen fit, 
offered evidence in conflict with this testimony and the credibility 
of the witnesses would be for the jury to determine. These measure- 
ments required no greater skill than would any other measurements 
of distances and depth. 
No error. 


BrancuH, J., took no part in the consideration or decision of this 
case. 


APEX TIRE AND RUBBER COMPANY, a Corporation, v. MERRITT TIRE 
COMPANY, INCORPORATED, a Corporation; J. H. MERRITT AND WIFE, 
JANE N. MERRITT; and J. P. PUGH and Wirt, SUE W. PUGH. 


(Filed 12 April, 1967.) 


1. Evidence § 42— 


Where an expert testifies from his personal examination of the ma- 
terial sold by plaintiff and from tests run by the witness on the material 
just as it came from plaintiff, the facts testified to by such expert are 
based upon his personal knowledge and he may testify directly as to his 
opinion as to defects in the material, and is not restricted to testimony 
upon hypothetical questions as to such defects. 


2. Evidence § 43— 


Where a court permits an expert to testify within the field of his com- 
petency as an expert, it will be assumed that the court found the witness 
to be an expert in such field, and the failure of the court to make a spe- 
cific finding that the witness is an expert js not fatal. 


3. Same— 

Even though the court states that he will not grant the request of the 
party that his witness be heard as an expert, the fact that the court there 
after permits the witness to testify fully within the field of his com- 
petency, amounts to a holding by the court that the witness is an expert 
in such field, and the prior statement of the court is not prejudicial. 
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4. Appeal and Error § 20— 


When the court’s limitation of the amount of damages is technically 
inexact in unduly restricting the purchaser’s recovery, such technical 
error cannot be prejudicial to the seller, and, the purchaser not having 
appealed, the seller may nut complain. 


APPEAL by plaintiff from JfcLean, J., September 19, 1966 
Schedule B Jury Session, MecKLenBurRG Superior Court. 

The plaintiff, a corporation, instituted this civil action to re- 
cover from the corporate defendant and from the individual defend- 
ants, guarantors, the sum of $1500, balance due on account for tire 
recapping rubber sold and delivered to the defendant corporation. 

The corporate defendant, by answer to the amended complaint, 
alleged it received from the plaintiff 15,606 lbs. of recapping rubber 
which the plaintiff knew the defendant intended to use in recapping 
automobile and truck tires for its customers. The defendant, after 
using 10,469 lbs. of the rubber, discovered the same was defective 
and worthless as recapping material. After the discovery, the de- 
fendant returned to the plaintiff the unused portion of the rubber, 
amounting to 5,137 Ibs. and received credit for $1,695.24 on the 
account. In the meantime, the defendant had paid on the account 
the sum of $1,910.41. The defendant refused the plaintiff’s demand 
to pay the remaining $1500 claimed by the plaintiff. 

As a further defense and counterclaim, the defendant allegea: 
(1) the plaintiff knew the purpose for which the material was bought 
and intended to be used and warranted it as suitable for that use. 
The material was actually worthless. The difference in value of the 
material as represented and as delivered was $38,410.41; (2) the 
plaintiff, knowing of the intended use the parties had in contempla- 
tion, such damages as the use in recapping would obligate the de- 
fendant to pay in order to make good its customers’ damages. The 
evidence disclosed the defendant used the material in recapping 650 
automobile and 150 truck tires. The defendant’s customers returned 
370 automobile and 77 truck tires as defective and on these claims 
the defendant paid, in cash, $2,620. The individual defendants, by 
separate answer, admitted they executed a guarantee to pay defend- 
ant’s account to the plaintiff, but that by reason of the defects, 
nothing was due. 

The parties stipulated the plaintiff sold to the corporate defend- 
ant recapping rubber for $5,105.65; that defendant paid the plaintiff 
$1,910.41 in cash and returned rubber and received credit. for $1,695.24, 
leaving a balance of $1500 on the original bill. By this action the 
plaintiff seeks to recover judgment for $1500, contending that noth- 
ing is due on the counterclaim. The parties further stipulated that 
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only two issues should be submitted to the jury; (1) was the ma- 
terial furnished to the defendant wholly unsuitable for recapping 
tires as represented by the plaintiff; (2) if so, what amount, if any, 
is the defendant entitled to recover? 

The defendant’s evidence on the counterclaim tended to show 
and was sufficient to support the finding that defendant used the 
product bought from the plaintiff in recapping 650 automobile and 
150 truck tires, but that 370 automobile and 77 truck tires were re- 
turned as defective and had to be replaced by the defendant at a 
cost of $2620. The defendant’s witness, Paul Pugh, experienced in 
the use of recapping automobile and truck tires, testified that he 
examined the material sold by the plaintiff to the defendant, which 
consisted of tread stock to which was attached a layer of cushion 
gum which, when applied to the carcass of the tire, bonded the 
tread stock to the carcass. The defects which developed by use of 
the tires were caused by the separation of the gum cushion from the 
tread stock. This joinder or attachment had been made by the plain- 
tiff before delivery. 

The defendant’s witness, Alvy, who had 19 years of experience 
with Oliver Rubber Company and at the time was an employee of 
the plaintiff, ran tests in the defendant’s recapping plant and tes- 
tified: “The ethics of recapping (in the defendant’s shop) were 
pretty good.” He testified the cushion gum would not separate from 
the tread when put on right. In his opinion the separation of the 
cushion gum from the tread resulted from the incompatability of 
the cushion gum and the tread stock. 

The plaintiff’s employee and witness, John C. Bolt, Jr., testified 
in his opinion the separation of the cushion gum from the tread was 
caused by improper heat in the defendant’s shop during the recap- 
ping process. 

The jury answered the first issue Yes and in answering the 
second issue, fixed the defendant’s damages at $2620. The parties, 
having stipulated that plaintiff was entitled to a credit of $1500 
on any amount awarded on the counterclaim, the Court entered 
judgment on the counterclaim for $1120. The plaintiff excepted and 
appealed. 


Clayton, Lane and Helms by H. Parks Helms, for plaintiff appel- 
lant. 

Ruff, Perry, Bond, Cobb & Wade by Wm. H. McNair, for de- 
fendant appellees. 


Hiccins, J. The plaintiff, as ground for a new trial, places its 
reliance on two assignments of error: (1) (a) Without finding them 
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qualified as experts, the Court permitted the defendant’s witnesses 
Pugh and Alvy to testify that the defects in the recapping resulted 
from the separation of the gum cushion from the tread stock and not 
from a separation of the gum cushion from the carcass; and (b) the 
Court’s failure to find the plaintiff’s witness Bolt to be an expert. 
(2) The Court gave erroneous instructions as to the measure of dam- 
ages. 

The defendant’s witnesses Pugh and Alvy were shown to have 
had long experience in the sale and the use of materials in recap- 
ping motor vehicle tires. They ran tests using the defendant’s equip- 
ment and the materials bought from plaintiff. While the Court did 
not specifically find they were experts and able to testify as such, 
nevertheless the Court permitted them to testify as to the tests they 
ran and to express opinions as to the cause of the failures which de- 
veloped. The admission of testimony is the subject of plaintiff’s As- 
sigment of Error No. 1. 

In discussing the evidence of the witnesses Pugh and Alvy, it 
should be remembered they had examined the material as it came 
from the plaintiff’s plant; they ran tests using defendant’s equip- 
ment and the material just as it came from the plaintiff. They were 
not answering hypothetical questions but testifying as to the results 
of these tests. Their experience was such as to qualify them to run 
the tests, and to testify as to the results. “When facts upon which an 
expert bases his opinion are within his own knowledge he ‘will be 
permitted to testify directly as to what in his opinion caused a par- 
ticular occurrence or condition, and is not restricted, as in case of 
answers to hypothetical questions, to stating what might or could 
have caused it.’” Service Co. v. Sales Co., 259 N.C. 400, 131 S.E. 2d 
9, and 38 A.L.R. 2d, Opinion Evidence, Page 39. The Court, over 
objection, permitted the witness to testify, giving his findings and 
conclusions. Implicit in this admission is a holding the witness was 
qualified to express the opinion. “(T)he rule with us is that the 
failure of a trial judge to specifically find that a witness is an ex- 
pert before allowing him to give expert testimony will not sustain 
a general objection to his opinion evidence . . . if there is evi- 
dence in the record upon which the court could have based the 
finding . . . it will be assumed that the court found the witness 
to be an expert. . . .” Teague v. Duke Power Co., 258 N.C. 7839, 
129 S.E. 2d 507. The Court did not commit error by permitting the 
witnesses to testify in the manner disclosed by the record. 

The plaintiff offered John C. Bolt, Jr. as a witness. He testified 
that for the past 4 years he had been employed by the plaintiff as 
supervisor of its “sales and business in the southern region”. He 
described in detail the process employed by the plaintiff in the fab- 
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rication of its tread stock and method of attaching the cushion gum 
thereto. He had experience in recapping. Plaintiff’s counsel made 
this request of the Court: “I’d like to tender this man as an expert 
witness.” The Court replied: “No sir, it is a matter for the jury to 
decide what credit they will give to his testimony.” Counsel moved 
the Court to declare the witness to be an expert without limitation 
as to the field of his expert knowledge. The Court denied the mo- 
tion. However, the Court permitted the witness to testify in great 
detail about the materials and techniques involved in recapping, 
including the various steps in preparing the materials. He gave as 
his opinion the separation of the tread stock from the gum cushion 
resulted from overheating or uneven heating in the recapping process 
and that this took place in the defendant’s plant. While the Court 
did not announce its finding the witness was an expert (without 
limitation as to field), nevertheless the witness was permitted to 
run the entire scale of materials and steps in the recapping process 
and gave his opinion as to the cause of the defects which developed. 
By admitting the evidence, the Court held in effect that the witness 
was an expert in the field covered by his testimony. Such is the 
holding in Teague v. Duke Power Co., supra. That case 1s authority 
applicable both to the plaintiff’s and the defendant’s expert testi- 
mony. The Court permitted the witnesses for both parties to testify 
upon equal terms. Nothing was excluded. 

Finally, the plaintiff finds fault with the Court’s charge on the 
measure of damages. Ordinarily, the measure of damages in breach 
of warranty cases 1s the difference in the value of the article as war- 
ranted and as actually delivered. 

The defendant, on the counterclaim, alleged (1) it agreed to pay 
$3,410.41 for the materials which were actually worthless and it is 
entitled to judgment for that amount, plus interest; (2) as special 
or consequential damages, defendant is entitled to recover $2,620 ac- 
tually returned to its customers by reason of the defects which de- 
veloped in the recapped tires. In this case, however, the defendant 
actually bought and retained recapping materials for 650 automo- 
bile tires and 150 truck tires. Before the defects developed the de- 
fendant paid $1,910.41 on the account. After the defects developed 
a part of the material was returned to the plaintiff and the defend- 
ant’s account credited, leaving a balance of $1500 unpaid. Defects 
developed in 370 of the automobile tires and 77 of the truck tires. 
The defendant was actually required to expend the sum of $2,620 
to make good these defects. Whether the other 290 automobile tires 
and 73 truck tires were defective is not disclosed. Further com- 
plaints may or may not come in as to them. “For a breach of con- 
tract the injured party is entitled as compensation therefor to be 
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placed, insofar as this can be done by money, in the same position 
he would have occupied if the contract had been performed.” Ser- 
vice Co. v. Sales Co., supra; Tillis v. Cotton Mills, Inc., 251 N.C. 
359, 111 S.E. 2d 606. Judge McLean seems to have concluded the de- 
fendant may not recover more than his consequential damages and 
actual loss in paying refunds, and instructed the jury it could not 
award more than $2,620 on the counterclaim. The Court gave the 
instruction that if the jury answered the second issue, the answer 
could in no event exceed $2,620. 

The Court’s limitation of recovery to the loss resulting from the 
defects in 370 automobile tires and 77 truck tires does not take into 
account any additional losses which may yet show up in other tires. 
Conceding the charge on the measure of damages on the counter- 
claim was not exactly in accordance with the proper rules, in that it 
limited defendant’s recovery to its actual out-of-pocket expenses 
paid on refunds, nevertheless the limitation on recovery is not 
shown to be prejudicial to the plaintiff. The defendant, not having 
appealed, cannot complain. Prejudice to the appellant is not shown. 
Technical error is not sufficient. It must be shown to be harmful to 
the appellant. Dinkins v. Booe, 252 N.C. 731, 114 S.E. 2d 672; Ray 
v. Membership Corp., 252 N.C. 380, 113 S.E. 2d 806. 

After careful review, we conclude error prejudicial to the defend- 
ant is not shown. 

No error. 


W. L. WOODARD anv M. B. MOREY, on Bewarr oF THEMSELVES SEVERALLY 
AND JOINTLY AND ALL OTHERS SIMILARLY SITUATED, Vv. CARTERET COUNTY, 
NORTH CAROLINA; A. B, COOPIER, CHarrMan,. GEORGE D. PHIL- 
LIPS. MOSES HOWARD, E. W. DOWNUM and STATON MOORE, THE 
BOARD OF COUNTY COMMISSIONERS OF CARTERET COUNTY; 
RAYMOND TT. EDWARDS, CHaAirnmMAN, FRANK <A. CASSIANQ anp 
CLIFFORD R. TILGHMAN, CoNnstrirvuTING THE BosarRD OF ELECTIONS OF 
CARTERET County, NortH Carolina; AND THOMAS WADE BRUTON, 
ATTORNEY-GENERAL OF THE STATE OF NORTIL CAROLINA. 


(Filed 12 April, 1967.) 


1. Declaratory Judgment Act § 1— 

The Uniform Declaratory Judgment Act affords an appropriate method 
for the determination of controversies relative fo the construction and 
validity of a statute, provided there is an actual or justiciable controversy 
between the parties in respect to their rights under the statute. 


56 IN THE SUPREME COURT. [270 


WoOoDARD vt. CARTERET COUNTY. 


2. Pleadings § 12— 


The office of a demurrer is to test the sufficiency of a pleading, admit- 
ting for the purpose the truth of factual averments well stated and such 
relevant inferences as may be reasonably deduced therefrom, construing 
the pleading liberally with a view to substantial justice between the par- 
ties, but the demurrer does not admit legal inferences or conclusions. G.S. 
1-151. 

3. Declaratory Judgment Act § 1— 

If the complaint in a proceeding under the Declaratory Judgment Act 
States a justiciable controversy and all persons who have a _ substantial 
and legal protectible interest in the subject matter of the litigation are 
made parties, a demurrer should not be sustained, even though plaintiffs 
may not be entitled to the relief sought, since in such instance the court 
is not concerned with whether plaintiffs have a right to the relief de- 
manded but only whether plaintiffs are entitled to a declaration of their 
rights with respect to the matters alleged. 


4. Elections § 2— Complaint held to state cause of action under Dec- 
laratory Judgment Act to determine validity of apportionment for 
election of county commissioners. 

Plaintiffs, citizens and residents of the county, brought this action for a 
declaratory judgment on behalf of themselves and all similarly situated 
against the county and the county board of commissioners, the county 
board of education, the individual members of the said boards, and the 
Attorney General, to have declared unconstitutional Chapter 1043 of the 
Session Laws of 1963 and Chapter 728 of the Session Laws of 1965, alleg- 
ing that the Acts were unconstitutional in that the division of the county 
into districts for the purpose of nominating candidates for the office of 
commissioner were so unequal as to eonstitute improper apportionment 
and unequal representation, and that the provisions of the 1965 statute 
extending the terms of office of the members of the board of county con- 
missioners exceeded the constitutional authority of the General Assembly, 
and praved that the court direct primary and general elections be held 
immediately to elect county commissioners in the county. Held: The com- 
plaint states a justiciable controversy in which all necessary persons were 
made parties, and demurrer was improvidently sustained. 


AppgEAL by plaintiffs from a Judgment entered by Parker (Jo- 
seph W.), J., at the June 1966 Civil Session of CARTERET, sustaining 
a demurrer to the complaint and dismissing the action with the costs 
to be paid by plaintiffs. Docketed and argued as Case No. 115, Fall 
Term 1966. Docketed as Case No. 128, Spring Term 1967. 

This is an action brought by plaintiffs, citizens and residents of 
Carteret County, on behalf of themselves severally and jointly and 
on behalf of all others similarly situated, under the provisions of 
the North Carolina Declaratory Judgment Act. G.S. 1-253 et seq. 

Defendants are Carteret County, the members of its Board of 
County Commissioners, the members of its Board of Elections, and 
the Attorney General of the State of North Carolina, who was made 
a party pursuant to the provisions of G.S. 1-260. 
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Plaintiffs seek to have declared unconstitutional two Acts of the 
North Carolina General Assembly, to wit: Ch. 1043 of the Ses- 
sion Laws of 19638 entitled, “An Act to Provide for the Nomination 
and Election of the Board of County Commissions /fsic) of Carteret 
County,” and Ch. 728 of the Session Laws of 1965 entitled, ‘An 
Act to Amend Chapter 1048, Session Laws of 1968, Relating to the 
Nomination and Election of the County Commissioners of Carteret 
County,” and for an order of court declaring the present Board of 
County Commissioners of Carteret County to be unlawfully and 
improperly constituted, and further for an order of court directing 
primary and general elections to be held immediately to elect five 
County Commissioners from Carteret County pursuant to law. The 
relief demanded is based upon the Fourteenth Amendment to the 
United States Constitution, which guarantees to plaintiffs due 
process of law and equal protection under the law. 

Ch. 1043 of the 1963 Session Laws is entitled, “An Act to Pro- 
vide for the Nomination and Election of the Board of County Com- 
missions (sic) of Carteret County.” The Act established four po- 
litical districts in Carteret County and provided for the election of 
five members of the Board of County Commissioners. It became ef- 
fective beginning with the 1964 primary. Under its provisions, can- 
didates are nominated in the primary by the qualified voters of their 
respective districts. At the general election, the vote 1s county-wide. 
The term of office established by the Act was two years, to begin 
the first Monday in December, 1964. The complaint alleges in sub- 
stance: Pursuant to the provisions of this Act, the defendants herein 
designated the “Board of County Commissioners of Carteret County” 
were nominated in their respective districts and elected in the gen- 
eral election following, and assumed the office of County Commis- 
sioners in December, 1964. 

The complaint alleges that the Board of County Commission- 
ers of Carteret County procured the enactment by the General 
Assembly of North Carolina of Ch. 723 of the 1965 Session Laws 
to amend Ch. 1048 of the 1963 Session Laws. It made certain 
changes in the geographical boundaries of the political districts es- 
tablished by the 1963 Act, changed the term of office of members cf 
the Board of County Commissioners of Carteret County from two 
to four years, effective as of the 1968 general election, and extended 
the terms of office of the members of the Board elected in 1964 for 
two additional years. 

Plaintiffs allege that under the provisions of the above Acts, ac- 
cording to the last official United States Census, District 1, which 
is authorized two Commissioners, has a population of 13,556 or 
43.81 per cent of the total county population, District 2 has a pop- 
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ulation of 4,429 or 14.31 per cent of the county population, District 
3 has a population of 7,219 persons or 23.33 per cent of the county 
population, and that District 4 contains 5,736 persons or 18.54 per 
cent of the county total. They allege that this is improper appor- 
tionment under which the vote of a resident of District 2 is 1.63 
times greater than that of a resident of District 3. Plaintiffs’ com- 
plaint is directed to the alleged unequal representation or improper 
apportionment resulting from the above two Acts of the General 
Assembly, thereby allegedly depriving them of due process of law 
and equal protection of the law as guaranteed by the Fourteenth 
Amendment to the United States Constitution, and further to the 
extension of the terms of office of the members of the Board of 
County Commissioners. 
Paragraph 12 of the complaint alleges: 


“That an action was instituted by the plaintiffs herein in 
the United States District Court for the Eastern District of 
North Carolina against the defendants herein named for causes 
as hereinabove set forth, said action being predicated upon the 
Federal Declaratory Judgment Act, 28 U.S.C. 2201-2202, to 
which complaint the defendants County Commissioners and 
County Board of Elections answers and did file, as an element 
of their answer, a resolution of the County Board of Commis- 
sioners adopted at their regular meeting on the first Monday 
in February, 1966, which resolution, in effect, found that the 
previous apportionment of commissioner districts in Carteret 
County were denied equal representation on the Board of 
County Commissioners and that, further, said defendants, 
County Board of Commissioners, redistricted said county, 
creating new districts. That said resolution has been made a 
part of the minutes of the defendants, County Board of Com- 
missioners, which minutes are, by reference, incorporated herein 
and made a part hereof.” 


The alleged minutes are not in the record before us. 
Paragraph 13 of the complaint alleges: 


“That the said Commissioners as named herein are still 
holding office and, despite the fact that they have found them- 
selves to have been elected under improperly created districts, 
they are still attempting to hold office accordingly.” 


On motion of the defendants, with the exception of the Attorney 
General of North Carolina, Bone, J., struck out paragraph 14 of the 
complaint, which alleges: 
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“That the said action filed in the United States District 
Court for the Eastern District of North Carolina has resulted 
in an opinion and order by the Hon. John D. Larkins, Jr., Dis- 
trict Judge, copy of which is attached hereto and, by reference, 
made a part hereof and marked “Exhibit A,” and that the said 
Judge has directed to be placed before the Superior Court of 
Carteret County, North Carolina, for a determination in ac- 
cordance with the equal protection clause of the Fourteenth 
Amendment to the Constitution of the United States, this cause. 
The Court further ordered that the Court shall retain jurisdic- 
tion until such time as a final order can be entered in the 
State court system (North Carolina). Therefore, the status of 
the defendants, County Commissioners, has not been determined 
and is still undetermined.” 


Plaintiffs did not except to Judge Bone’s order. 

Defendants, other than the Attorney General, filed a demurrer 
to plaintiffs’ complaint. At the June, 1966 Session of the Superior 
Court for Carteret County, the court entered an order sustaining 
the demurrer without stating any ground upon which his ruling was 
based, dismissing the action and taxing plaintiffs with the costs. 
Plaintiffs appealed. 


Wheatly & Bennett by Thomas 8S. Bennett for plaintiff appel- 


lants. 
Hamilton, Hamilton & Phillips by Luther Hamilton, and Har- 


vey Hamilton, Jr., for defendant appellees. 


Parker, C.J. G.S. 1-264 states: 


“This article [Uniform Declaratory Judgment Act] is de- 
clared to be remedial; its purpose is to settle and to afford re- 
lief from uncertainty and insecurity with respect to rights, 
status, and other legal relations, and it is to be liberally con- 
strued and administered.” 


G.S. 1-254 states in relevant part: 


“Any person . . . whose rights, status or other legal re- 
lations are affected by a statute . . . , may have determined 
any question of construction or validity arising under the . 
statute . .. , and obtain a declaration of rights, status or 
other legal relations thereunder.” 


The courts have on numerous occasions stated that the Uniform 
Declaratory Judgment Act furnishes a particularly appropriate 
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method for the determination of controversies relative to the con- 
struction and validity of a statute, provided there is an actual or 
justiciable controversy between the parties in respect to their rights 
under the statute. 22 Am. Jur. 2d, Declaratory Judgments, § 25; 
26 C.J.S., Declaratory Judgments, §§ 45, 46, 47. 

In Chronicle & Gazette Pub. Co. v. Attorney General, 94 N.H. 
148, 48 A. 2d 478, 168 A.L.R. 879, the Court said: 


“A petition for a declaratory judgment is particularly ap- 
propriate to determine the constitutionality of a statute when 
the parties desire and the public need requires a speedy deter- 
mination of important public interests involved therein.” 


In Allison v. Sharp, 209 N.C. 477, 184 S.E. 27, the Court held 
that the Uniform Declaratory Judgment Act affords a means of 
testing the validity of a statute requiring persons presenting them- 
selves for registration to prove to the satisfaction of the registrar 
their ability to read and write any section of the Constitution, plain- 
tiffs and all the people of the State being vitally affected by the 
statute. 

G.S. 1-151 reads: “In the construction of a pleading for the pur- 
pose of determining its effect its allegations shall be liberally con- 
strued with a view to substantial justice between the parties.” 

The office of a demurrer is to test the sufficiency of a pleading, 
admitting, for the purpose, the truth of factual averments well 
stated and such relevant inferences as may be reasonably deduced 
therefrom, but it does not admit any legal inferences or conclu- 
sions of law asserted by the pleader. McKinney v. High Point, 237 
N.C. 66, 74 S.E. 2d 440. 

It appears that all necessary persons have been made parties 
to this action by plaintiffs. Considering the allegations in the com- 
plaint, according to the established rule, they disclose the existence 
of a real and justiciable controversy between the parties who have 
a substantial and legally protectible interest in the subject matter 
of the litigation, and that the plaintiffs would be adversely affected 
by the enforcement of the challenged Acts, and that all the people 
of Carteret County are vitally affected by the challenged Acts as 
to the following questions: (1) Whether the ‘one man—one vote” 
principle announced by the United States Supreme Court in Baker 
v. Carr, 369 U.S. 186, 7 L. Ed. 2d 663, and in Reynolds v. Sims, 
377 US. 533, 12 L. Ed. 2d 506, applies to representation on the 
Board of County Commissioners; (2) if so, whether the apportion- 
ment accomplished in Carteret County by the 1963 and 1965 Acts 
meets the general standards suggested in Roman v. Sincock, 377 
U.S. 695, 12 L. Ed. 2d 620, and other United States Supreme Court 
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decisions; (8) whether the North Carolina General Assembly was 
constitutionally authorized to extend the terms of office of members 
of the Board of County Commissioners of Carteret County; and 
(4) whether the court should direct primary and general elections 
to be held immediately to elect five Commissioners from Carteret 
County. 

Sharp, J., said for the Court in Insurance Co. v. Roberts, 261 
N.C, 285, 1384 $.E. 2d 654: 


“This appeal, however, is from an order of the Superior 
Court sustaining a demurrer to the complaint. When a com- 
plaint alleges a bona fide controversy justiciable under the 
Declaratory Judgment Act, and it does not appear from the 
complaint that necessary parties are absent from the suit, a 
demurrer to the complaint should be overruled. The parties are 
entitled to a declaration of their rights and liabilities and the 
action should be disposed of only by a judgment declaring 
them.” 


To the same effect, Walker v. Charlotte, 268 N.C. 345, 150 S.E. 2d 
493; 26 C.J.S., Declaratory Judgments, § 141; 22 Am. Jur. 2d, De- 
claratory Judgments, § 91. See Hubbard v. Josey, 267 N.C. 6651, 
148 $.E. 2d 638, which was a civil action for a declaratory judg- 
ment to determine the rights of the parties in a 20-foot-wide strip 
of land known as Hawthorne Lane in Irving Park in Greensboro, 
North Carolina. At the close of plaintiffs’ evidence, the Court dis- 
missed the action by a judgment of nonsuit. The Court in its de- 
cision set aside the judgment of nonsuit and remanded the case for 
a trial de novo and for an adjudication of the respective rights of 
the parties. 
This is said in 22 Am. Jur. 2d, Declaratory Judgments, § 91: 


“The use and determination of demurrers in declaratory 
judgment actions are controlled by the same principles that ap- 
ply in other cases. Nevertheless, it has frequently been stated 
that a demurrer is rarely an appropriate pleading for a defend- 
ant to file to a petition for declaratory judgment. Where the 
plaintiff’s pleading sets forth an actual or justiciable contro- 
versy, it is not subject to demurrer since it sets forth a cause 
of action, even though the plaintiff may not be entitled to a 
favorable declaration on the facts stated in his complaint; that 
is, in passing on the demurrer, the court is not concerned with 
the question whether plaintiff is right in a controversy, but only 
with whether he is entitled to a declaration of rights with re- 
spect to the matters alleged.” 
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The judgment entered below sustaining the demurrer and dis- 
missing the action, with the costs to be taxed against plaintiffs, 1s 
reversed. The case 1s remanded to the Superior Court of Carteret 
County to the end that defendants may answer within 30 days af- 
ter the receipt of the certificate from the Supreme Court, G.S. 1-181, 
and that thereafter the Superior Court of Carteret County will by 
judgment adjudicate the rights, status or other legal relations of the 
parties under the provisions of our Uniform Declaratory Judgment 
Act. On the demurrer we take the case as made out by the com- 
plaint. What position the defendants will take and whether or not 
bona fide controversies justiciable under our Uniform Declaratory 
Judgment Act will be raised by the answer, we do not know at this 
stage of the proceeding. 

Reversed and remanded. 


EDWARD W. WEGNER v. DELLY-LAND DELICATESSEN, ING., a 
CORPORATION. 


(Filed 12 April, 1967.) 


1. Negligence § 37b— 

The rule that the proprietor of a business owes his customers the duty 
to use reasonable care to keep the premises in a reasonably safe eondition 
within the scope of the invitation extends to a proprietor of a restaurant 
or other establishment serving meals for compensation. 


2. Same— Employer may be held liable for assault committed by em- 
ployee when employer fails to exercise due care in selection of em- 
ployee. 


The proprietor of a restaurant may be held liable for an assault com- 
mitted by his employee upon a customer if the proprietor Knew, or in the 
exercise of reasonable care in the Selection and supervision of his em- 
ployee should have known, that the employee would be likely to commit 
an assault upon a customer by reaSon of past conduct, bad temper, or 
otherwise, even though the particular assault was not committed within 
the scope of the employment: but when there is no evidence of any ex- 
press or implied knowledge on the part of the proprietor of such propen- 
sity on the part of the employee, or that any officer or other employee of 
the proprietor failed to act promptly to restrain the employee committing 
the assault after difficulties arose, the evidence is insufficient to invoke 
this rule. 


8. Master and Servant § 33— 
The employer is liable to third persons for an assault committed by an 
employee if the act of the employee occurs while the employee is engaged 
in doing something he is employed or authorized to do for the employer, 
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notwithstanding the act is unauthorized or even prohibited, but if the act 
of the employee is committed to accomplish a personal purpose of the 
emplovee after the employee had departed, however briefly, from his 
duties, and such purpose is not incidental to the work he is employed to 
do, the employer is not liable. 


4. Same— Evidence held insufficient to show that assault by employee 
was committed by him while engaged in duties of his employment. 


Plaintiff’s evidence was to the effect that he was a customer in defend- 
ant’s restaurant, that defendant’s bus boy had removed dirty dishes from 
the table and had brought a clean glass to plaintiff! as requested, but 
slammed the clean glass down on the table and, after beginning duties at 
another table, returned to plaintiff and menaced him with a fork, was re- 
strained by employees of the corporation who took the fork away from 
the bus boy, that the bus boy suddenly pulled away and assaulted plain- 
tiff by hitting him in his face with his fists and kicking him in the side 
and stomach. Held: The evidence discloses an unjustified and unprovoked 
assault by the bus boy for some undisclosed and personal motive, but 
fails to show that the assault was committed while the bus boy was do- 
ing anything related to the duties of his employment, and the employer's 
motion to nonsuit was properly allowed. 


Hiaarns, J., dissents. 


AprEAL by plaintiff from Hasty, J., at the 31 October 1966 
Schedule D Civil Session of MECKLENBURG. 

The plaintiff sues for damages alleged to have been sustained as 
the result of an assault and battery upon him by one Billy John- 
son, in the scope of Johnson’s employment by the defendant in its 
restaurant, the plaintiff being a customer therein at the time of the 
alleged assault. The answer admits that the plaintiff and his young 
son entered the restaurant, took seats at a table and placed an order, 
that Johnson was an employee of the defendant and that Johnson 
struck the plaintiff, the remaining material allegations of the com- 
plaint, including the allegation that Johnson so acted within the 
scope of his employment, being denied. 

At the close of all of the evidence, a judgment of nonsuit was 
entered. The plaintiff assigns as error the granting of the motion 
for such judgment and certain rulings upon the admission of evi- 
dence. 

The evidence introduced by the plaintiff may be summarized as 
follows: 

The plaintiff, 49 years of age, and his nine year old son went to 
the defendant’s restaurant, where the plaintiff had previously eaten 
on several occasions. On this occasion, he took a seat at a table 
and gave to a waitress his order for food and milk for himself and 
his son. The waitress brought two cartons of milk and two clean 
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glasses, placing these upon the table, on which there were dirty 
dishes left by a previous customer. 

Johnson, employed by the defendant as a bus boy, then came 
from a back room and began picking up dirty dishes from an ad- 
joining table. The plaintiff had never seen or spoken to him before. 
The plaintiff requested him to remove the dirty dishes from his 
table. Johnson came over and picked them up, taking alse one of 
the clean glasses which the waitress had just brought. The plaintiff 
told Johnson the clean glass was his and requested Johnson to 
bring him another clean glass. In response to this request, Johnson 
returned to the table in two or three minutes with a clean glass, 
slammed it down upon the table and walked over to another table 
to remove dishes therefrom. He looked over at the plaintiff and said, 
“You didn’t like that, did you?” The plaintiff replied, “Well, I 
didn’t think it was too funny.” Nothing else whatever was said by 
the plaintiff to Johnson. Johnson immediately returned to the plain- 
tiff’s table with a fork in his hand and asked the plaintiff if he 
wanted his eyes cut out. The plaintiff sat still and made no reply. 
A customer at the next table called the son of the president of the 
defendant corporation, both the president and the son being also 
employed in the restaurant. The son came, took the fork away from 
Johnson and began to walk Johnson toward the back of the res- 
taurant. 

Thereupon, the plaintiff said to his own son, “Let’s get out of 
here,” and pushed his chair back preparatory to leaving. Before he 
could arise, Johnson pulled away from his fellow employee, who 
was seeking to restrain him, hit the plaintiff in the face with his fist 
and kicked him in the side and stomach. At no time did the plain- 
tiff strike or kick Johnson or attempt to do so. At no time did he 
say anything to Johnson except as above quoted. He sustained pain 
and injuries as the result of the blows and kicks which he received. 
He did not at any time refer to Johnson’s race or address him by 
any derogatory term. 


Peter H. Gerns for plaintiff appellant. 
Carpenter, Webb & Golding by James P. Crews for defendant 
appellee. 


Laks, J. When the evidence is considered in the light most 
favorable to the plaintiff, as it must be in reviewing the judgment 
of nonsuit, it shows a well-behaved invitee in a restaurant, the 
proprietor of which holds itself out as serving the public, assaulted, 
without justification or provocation, by an employee of the restau- 
rant owner and severely beaten and injured. The plaintiff attacks 
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the judgment of nonsuit upon two grounds: (1) The evidence is 
sufficient to support a finding that the defendant, itself, violated a 
duty owed to its invitee; (2) the evidence is sufficient to support a 
finding that the defendant is liable for the wrongful act of its em- 
ployee. 

It is elementary that the proprictor of a business establishment 
owes to those who enter upon the premises in response to his invi- 
tation, express or implied, for the purpose of purchasing the goods 
or services which the proprietor represents himself as offering to sell 
or to render, the duty to use reasonable care to keep the premises 
in a safe condition for such use by such invitee. Hedrick v. Tigniere, 
267 N.C. 62, 147 S.E. 2d 550, and cases there cited. This duty ex- 
tends to the proprietor of a restaurant or other establishment serv- 
ing meals for compensation. Sledge v. Wagoner, 248 N.C. 631, 104 
S.E. 2d 195. As a corollary to or application of this rule, proprietors 
of such establishments have been held liable to invitees therein as- 
saulted by an employee of the establishment whom the proprietor 
knew, or in the exercise of reasonable care in the selection and su- 
pervision of his employees should have known, to be likely, by 
reason of past conduct, bad temper or otherwise, to commit an as- 
sault, even though the particular assault was not committed within 
the scope of the employment. See: Brittingham v. Stadiem, 151 
N.C. 299, 66 S.H. 128; Annot., 40 A.L.R. 1212, 1215; Annot., 114 
A.L.R. 1033, 1041. This basis for imposing liability upon the pro- 
prietor for an assault by his employee is, however, the negligence 
of the proprietor, himself, in the selection or supervision of his em- 
ployee. 

In Robinson v. Sears, Roebuck & Co., 216 N.C. 322, 4 S.E. 2d 
889, Seawell, J., dissenting, was of the opinion that the more exten- 
sive duty imposed upon a common carrier of passengers for the pro- 
tection of such passengers from assaults while in the carrier’s con- 
veyance, should be imposed upon all corporate proprietors of busi- 
ness establishments. This suggestion was, however, not adopted by 
the majority of the Court and the view so taken by the majority is 
in accord with decisions in other jurisdictions. Rahmel v. Lehndorff, 
142 Cal. 681, 76 P. 659; Davidson v. Chinese Republic Restaurant 
Co., 201 Mich. 389, 167 N.W. 967. 

In the present case, the complaint does not allege, and there is 
no evidence whatever tending to show, a breach by the defendant 
of its duty to keep its premises in a reasonably safe condition for 
use by its invitees. There is nothing to indicate that the defendant 
should have known that its employee was a high tempered, quarrel- 
some or dangerous man. There is neither allegation nor evidence 
that this employee had engaged in any afiray or attack upon an- 
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other person prior to this occurrence. There is no evidence to show 
that he had been in the employ of the defendant prior to the day 
on which this occurrence took place, or that the defendant failed to 
make reasonable investigation of his suitability for the position of 
bus boy prior to his employment. 

There is no evidence to support a finding that any officer or 
other employee of the defendant failed to act promptly to restrain 
Johnson when the difficulty arose. On the contrary, the evidence 
supports the statement in the plaintiff’s brief that, “taking this 
evidence most strongly against the defendant, the entire incident 
took but seconds from the time of the first verbal contact between 
plaintiff and the bus boy to the final blow administered by the 
latter.” 

Considering the evidence in the light most favorable to the 
plaintiff, it fails, therefore, to show any act or omission by the de- 
fendant, itself, which would constitute a breach of its duty to its 
invitee. 

It is equally elementary that an employer is liable to a third 
person injured by the wrongful act or neglect of his employee if, 
but only if, such act or omission occurred in the course of the em- 
ployment; that is, while the employee was engaged in doing some- 
thing he was employed, or otherwise authorized, to do for the de- 
fendant employer. Duckworth v. Metcalf, 268 N.C. 340, 150 S.E. 
2d 485; Hinson v. Chemical Corp., 230 N.C. 476, 53 S.E. 2d 448; 
Dickerson v. Refining Co., 201 N.C. 90, 99, 159 S.E. 446. If the 
servant was engaged in performing the duties of his employment 
at the time he did the wrongful act which caused the injury, the 
employer is not absolved from liability by reason of the fact that 
the employee was also motivated by malice or il] will toward the 
person injured, or even by the fact that the employer had expressly 
forbidden him to commit such act. Hammond v. Eckerd’s, 220 N.C. 
596, 18 S.E. 2d 151; Dickerson v. Refining Co., supra; West v. Wool- 
worth Co., 215 N.C. 211, 1 S.E. 2d 546. See also, Annot., 34 A.L.R. 
2d 372, 396. On the other hand, it is not sufficient to hold the em- 
ployer liable that the wrongful act occurred while the employee 
was at his post of duty during the hours of work. Robinson v. Mc- 
Alhaney, 214 N.C. 180, 198 S.E. 647; Snow v. DeButts, 212 N.C. 
120, 193 S.E. 224. Likewise, it is not enough to render the employer 
liable that the employee did the wrongful act for the purpose of 
benefiting the employer. Hammond v. Eckerd’s, supra. If the act of 
the employee was a means or method of doing that which he was 
employed to do, though the act be wrongful and unauthorized or 
even forbidden, the employer is liable for the resulting injury, but 
he is not liable if the employee departed, however briefly, from his 
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duties in order to accomplish a purpose of his own, which purpose 
was not incidental to the work he was employed to do. Long v. 
Eagle Store Co., 214 N.C. 146, 198 8.E. 573; Dickerson v. Refining 
C'o., supra; Robinson v. McAlhaney, supra. 

These well known principles govern the liability of an employer 
for an assault committed by his employee upon a third party. 
Hoppe v. Deese, 232 N.C. 698, 61 S.E. 2d 908; Robinson v. Sears, 
Roebuck & Co., supra; Robinson v. McAlhaney, supra; Long v. 
Eagle Store Co., supra; Snow v. DeButts, supra; Munick v. Dur- 
ham, 181 N.C. 188, 106 S.E. 665. As stated by Barnhill, J., speak- 
ing for the Court in Robinson v. McAlhaney, supra, “If an assault 
is committed by the servant, not as a means or for the purpose of 
performing the work he was employed to de, but in a spirit of vin- 
dictiveness or to gratify his personal animosity or to carry out an 
independent purpose of his own, then the master is not lable.” 

Applying these principles, this Court in Long v. Hagle Store Co., 
supra, held the employer liable for false arrest of a suspected shop- 
lifter by the assistant manager of the employer’s store on the ground 
that the assistant manager was employed to protect the goods in 
the store from theft, and his act was a means of carrying out and 
for the purpose of carrying out that duty. However, in Snow v. De- 
Butts, supra, though the assault occurred on the premises of the 
employer, and though the quarrel grew out of a conversation relat- 
ing to testimony of the plaintiff in litigation concerning the em- 
ployer, the employer was held not liable for the assault because it 
had no relation to the work the attacking employee was employed 
to do. 

Similarly, in other jurisdictions, the employer has been held li- 
able for assaults by employees having responsibility for the collec- 
tion of the price of goods sold or services rendered, or for the ad- 
justment of complaints by customers, or for the maintenance of 
order upon the premises, the assault being thought to have been 
committed for the purpose of carrying out such duty. Dillt v. John- 
son, 71 App. D. C. 139, 107 F. 2d 669; Crum v. Walker, 241 Iowa 
1173, 44 N.W. 2d 701; Schutlz v. Purcell’s, Inc., 320 Mass. 579, 7 
N.E. 2d 526; Bryce v. Jackson Diners Corp., 80 R.I. 327, 96 A. 2d 
637; Anderson v. Covert, 193 Tenn. 238, 245 S.W. 2d 770. See also, 
Annot., 34 A.L.R. 2d 372, 380, 414-421. However, owners of restau- 
rants have been held not liable for assaults by waitresses upon pa- 
trons, the assault having no relation to the duty of the emplovee ex- 
cept that it was the culmination of remarks exchanged while the 
waitress was proceeding with her work and the customer waiting 
for or consuming his meal. Fisher v. Hering, 88 Ohio App. 107, 97 
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N.E. 2d 553; Norris v. China Clipper Cafe (Tex. Civ. App.), 256 
S.W. 2d 664. 

In Norris v. China Clipper Cafe, supra, the facts were some- 
what similar to the defendant’s version of those before us. The 
waitress in an eating establishment had some difficulty in taking the 
orders of a wedding party, some members of which had apparently 
been consuming numerous toasts to the bride. At her request, the 
manager assigned a different waitress to this party and she turned 
her attention to customers at other tables nearby. In serving them, 
she was obliged to pass and repass the table at which the wedding 
party sat. As she did so, she and the bride exchanged various com- 
ments relating to their respective appearances, hairdos, figures and 
appropriate zoological classifications. These conversations ‘were 
brought to an abrupt end when the waitress lifted the bride from 
her seat by her hair, slapped her and deposited her on the floor of 
the cafe. The owner of the cafe was held not liable for the reason 
that the assault was not a means of performing any duty for which 
the waitress was employed and so was not in the course of her em- 
ployment. 

In the present case, the employee who committed the assault 
was a bus boy. He had no managerial responsibilities. He was not 
employed to take orders for food, serve them or collect the bills. 
His job was to collect and remove dishes, carry trays, and the like. 
Whatever the source of his animosity toward the plaintiff may have 
been, he did not strike the plaintiff as a means or method of per- 
forming his duties as bus boy. A different situation would be pre- 
sented if the glass which he “slammed down” upon the table had 
shattered and injured the plaintiff, for there the employee would 
have been performing an act which he was employed to do and his 
negligent or improper method of doing it would have been the act 
of his employer in the contemplation of the law. However, the as- 
sault, according to the plaintiff’s testimony, was not for the purpose 
of doing anything related to the duties of a bus boy, but was for 
some undisclosed, personal motive. It cannot, therefore, be deemed 
an act of his employer and this basis for attacking the judgment of 
nonsuit also fails. 

It is not necessary to determine the correctness of rulings upon 
the admission of evidence, which the plaintiff assigns as error, since 
neither the admission of that which was excluded nor the exclusion 
of that which was admitted would have affected the correctness of 
the judgment of nonsuit. 

Affirmed. 


Hiaains, J., dissents. 
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NOEL C. MacKAY v. CALLIE C. McINTOSH. 
(Filed 12 April, 1967.) 


. Appeal and Error § 21— 


An exception to the judgment presents for review only whether error 
of law appears on the face of the record. 


. Appeal and Error § 49— 


Where the findings of fact by the court, in a trial by the court under 
agreement of the parties, support the judgment, an exception to the judg- 
ment cannot be sustained. 


. Appeal and Error § 22— 


An exception that the findings of fact by the trial court are not sup- 
ported by evidence, without an exception to any particular finding, is 
broadside and ineffectual. 


. Cancellation and Rescission of Instruments § 4; Brokers and Factors 


§ 38— Mutual mistake of purchaser and seller’s broker warrants 
rescission. 

Defendant’s evidence was to the effect that he signed the contract for 
the purchase of the property in question in reliance upon the representa- 
tion of plaintiff’s real estate agent that the property was zoned for busi- 
ness purposes, and that both defendant and the agent acted pursuant to 
their mistaken belief that this representation was true when in fact it 
was false. Held: The evidence supports rescission of the contract for 
mutual mistake, since it would be unconscionable te allow plaintiff to 
profit by defendant’s reasonable reliance upon the unintentional false rep- 
resentations made by plaintiff's agent in her negotiations in his behalf 
with defendant. Whether the unauthorized representation of the broker 
could be the basis of an action for damages against plaintiff is not pre- 
sented. 


Evidence § 27; Contracts § 26— 


The parol evidence rule does not preclude parol evidence that the 
parties entered into the contract because of a mutual mistake of fact, 
since such evidence does not seek to contradict the writing or to enforce 
a parol agreement but only to show the existence of a mutual mistake 
of fact precluding a meeting of the minds and the formation of a econ- 
tract, 


AppraL by plaintiff from Hasty, Special Judge, July 11, 1966 


Civil Session of MECKLENBURG. 


Plaintiff seeks to compel defendant to purchase property at 


3004 Commonwealth Avenue, Charlotte, N. C., consisting of a lot 
“approx. 65 feet by 205 feet” and the brick building thereon, and 
to pay therefor as purchase price the sum of $21,600.00 upon the 
terms set forth in a written contract (Exhibit A) dated October 4, 
1965, or, if defendant is unable to comply with her said contract, 
that plaintiff be awarded damages “for loss of profits.” 


Answering, defendant admitted the execution of said contract: 
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otherwise, she denied plaintiff’s essential allegations. For a further 
defense, she alleged in substance: Prior to signing said contract, she 
advised plaintiff’s agent her only reason for purchasing the prop- 
erty was “to use same for her retail business (dress shop) known 
as Callie’s House of Maternity”; and that plaintiff’s agent advised 
her the property was zoned “for business purposes” when in fact 
the use thereof for business purposes was not permitted by the zon- 
ing ordinance. 

A stipulation filed in this Court shows the parties waived trial 
by jury and agreed that the cause, as to both facts and law, be tried 
by the court. 

Plaintiff’s evidence consists of the adverse examination of de- 
fendant, and of the testimony of plaintiff. Defendant’s evidence 
consists of the testimony of Mrs. Sarah C. Cooper, who, as agent 
of plaintiff, conducted the negotiations leading up to defendant’s 
execution of said contract. 

The court made findings of fact in substance, except where 
quoted, as follows: “(I)t was the intention of the plaintiff’s agent 
to sell land to the defendant which was zoned for business.” It was 
“the defendant’s intention to only purchase land zoned for busi- 
ness.” The subject land “was in fact not zoned for business.” The 
contract was entered into by defendant as a result of the misrepre- 
sentation made by plaintiff’s agent to the effect the property was 
zoned for business and defendant’s acceptance and reliance upon 
such representation. 

Upon said findings of fact, the court entered Judgment provid- 
ing that plaintiff recover nothing of defendant; that defendant is 
discharged from liability to plaintiff on account of matters alleged 
in the complaint; that the contract between plaintiff and defendant 
is rescinded; and that defendant recover of the plaintiff her costs. 

The record shows the judgment is dated July 15, 1966, and was 
filed November 10, 1966. On November 18, 1966, plaintiff excepted 
thereto and notice of appeal therefrom was waived. Appeal entries 
signed and filed on November 21, 1966, set forth that plaintiff “ob- 
jects to the findings of fact in the judgment entered in the cause on 
November 10, 1966, and . . . requests that said findings of fact 
be stricken on the grounds that they are not supported by the evi- 
dence,” and objects “(t)o the signing and entry” of said judgment. 


John E. McDonald, Jr., for plaintiff appellant. 
Hedrick, McKnight & Parham for defendant appellee. 


Bogsitt, J. The only question presented by plaintiff’s excep- 
tion to the judgment is whether error of law appears on the face of 
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the record proper. 1 Strong, N. C. Index, Appeal and Error § 21. 
Since the court’s factual findings with reference to mutual mistake 
support the judgment, this exception is without merit. 

Plaintiff’s remaining exceptions consist of the objections set forth 
in the appeal entries to the effect that the findings of fact are not 
supported by the evidence. Upon waiver of jury trial, the court’s 
findings of fact, if supported by competent evidence, have the force 
and effect of a verdict. Insurance Co. v. Lambeth, 250 N.C. 1, 108 
S.E. 2d 36; Priddy v. Lumber Co., 258 N.C. 653, 129 S.E. 2d 256. 

“An exception that the evidence is insufficient to support the 
findings of the trial court, without exception to a particular finding, 
is . . . broadside and ineffectual. ” 1 Strong, N. C. Index, Appeal 
and Error § 22. While this deficiency in plaintifi’s s exceptions is suffi- 
cient ground for dismissal thereof, we have elected to consider 
whether the evidence is sufficient to support the court’s factual find- 
ings. 

At the trial before Judge Hasty, no objection to the admission 
of evidence was interposed by plaintiff. Indeed, the adverse ex- 
amination of defendant, whose testimony as to Mrs. Cooper’s rep- 
resentations and her reliance thereon strongly supports the court’s 
factual findings, was offered in evidence by plaintiff. 

The writing (Exhibit A) consists of an offer addressed by de- 
fendant to Florida Realty Company “as agent.” A condition thereof 
is that “the owners” be able to convey a good and marketable title, 
and that the property be “free and clear of all encumbrances except: 
zoning, restrictive covenants, easements of record and utility rights 
of way, if any”; ete. The quoted excerpts are printed portions of a 
form used by Florida Realty Company. The signature of plaintiff 
appears below that of defendant and after the word “Accepted.” 
Plaintiff’s name does not appear in the body of the contract. Ap- 
pended to said contract is a receipt issued October 7, 1965, signed in 
the name of Florida Realty Company by Sarah C. Cooper, acknowl- 
edging the payment by defendant of the sum of $100.00 as a deposit 
and part payment on the purchase price of the property. To the 
left and below Mrs. Cooper’s signature on said receipt these words 
appear: “Bill ©. McKeon, Co-operating broker,” 

Plaintiff testified the offer signed by defendant was brought to 
him by McKeon; that he read it and signed it; that the subject of 
zoning was not mentioned; that he did not know defendant and had 
no direct dealings with her; that both Mrs. Cooper and McKeon 
were employees of Florida Realty Company; and that he had signed 
an agreement to pay each of these real estate agents one thousand 
dollars as commission for the sale of the property. 

There is evidence that McKeon drafted the contract (filled in 
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the blanks) and obtained defendant’s signature thereto; that plain- 
tiff knew the property was not zoned for business; that he thought 
the property was zoned O-6; that in fact it was zoned R-9MF 
(multiple family) and was being used for an office building in vio- 
lation of the applicable zoning restriction; that the building was 
separated by a parking lot from property zoned for business and 
being used for business purposes by “a Burger King’; and that the 
fair market value of the subject property, if it were zoned for busi- 
ness, would be substantially more than its fair market value when 
zoned R-9MF. (Note: It is stated in the case on appeal that plain- 
tiff later sold the subject property for $14,388.58.) 

There was ample evidence to support Judge Hasty’s factual 
findings that defendant’s sole interest in the subject property was 
for use by her for a retail store and that defendant so advised Mrs. 
Cooper; that defendant was induced to sign the writing by Mrs. 
Cooper’s representation that the property was in a zone where use 
thereof for a retail store was permitted; and that both Mrs. Cooper 
and defendant acted pursuant to their mistaken belief that this rep- 
resentation was true when in fact it was false. 

Under “Assignments of Error,” plaintiff contends (1) “there was 
nothing to indicate that the real estate agent had any authority be- 
yond the normal restrictive powers of a real estate agent,” and (2) 
“the written contract clearly showed that the zoning was not guar- 
anteed by the seller and was not a condition of the contract.” It is 
well established that ‘‘(a)ssignments of error unsupported by an ex- 
ception duly taken and preserved will not be considered on appeal.” 
Hicks v. Russell, 256 N.C. 34, 39, 123 S.E. 2d 214, 218, and cases 
cited; King v. Snyder, 269 N.C. 148, 151, 152 S.E. 2d 92, 94. Apart 
from this procedural deficiency, we find no merit in these conten- 
tions. 

Plaintiff’s testimony establishes clearly that he had appointed 
McKeon and Mrs. Cooper as his agents to sell the subject property, 
and that the negotiations with defendant were conducted on behalf 
of plaintiff by Mrs. Cooper. Nothing in the offer signed by defend- 
ant indicates any restriction upon Mrs. Cooper’s authority as agent 
for the seller. Nor does plaintiff’s testimony indicate that he at- 
tempted to place any restriction upon her authority to act for him. 

All statements and declarations “made by the agent within the 
scope of his employment and with the actual or apparent authority 
of the principal are binding upon the principal and he is responsible 
therefor. A principal cannot repudiate statements made by his 
agent in the course of the employment, and fairly within the line 
of his real or apparent authority, and he is bound by the agent’s 
material representations of fact to the same extent as if he had 


N.C.] SPRING TERM, 1967. 73 
MacKay v. McINTosH, 


made them himself.” 3 Am. Jur. 2d, Agency § 264. As to the ap- 
plicability of this rule to real estate agents, see Restatement (Sec- 
ond) of Agency § 258, comment b (1958). Whether unauthorized 
representations made by Mrs. Cooper could be enforced against 
plaintiff is not presented. In the present factual situation, it would 
be unconscionable to allow plaintiff to profit by defendant’s reason- 
able reliance upon the unintentional false representations made by 
his agent in her negotiations in his behalf with defendant. 

Plaintiff contends an oral agreement in conflict with the writ- 
ing should be disregarded. This contention is based on a misconcep- 
tion of defendant’s position. 

“The parol evidence rule presupposes the existence of a legally 
effective written instrument. It does not in any way preclude a show- 
ing of facts which would render the writing inoperative or unen- 
forceable. Thus it may be proved that . . . there was such mis- 
take as to prevent the formation of a contract or make it subject to 
reformation or rescission.” Stansbury, N. C. Evidence (Second Edi- 
tion), § 257. “(P)arol evidence is admissible to show a mutual mis- 
take as to the existence of the subject matter of an agreement which 
prevents the formation of a contract.” 17 Am. Jur. 2d, Contracts § 
144, p. 492. 

Defendant does not seek to contradict the writing or to enforce 
a parol agreement. She contends that, since both Mrs. Cooper and 
defendant negotiated and acted in the honest but mistaken belief 
the subject property was in fact zoned for business, no contract, 
either written or oral, resulted; and that, there being no agreement, 
she is not obligated to purchase property which cannot be used for 
a retail store. 

“The formation of a binding contract may be affected by a mis- 
take. Thus, a contract may be avoided on the ground of mutual 
mistake of fact where the mistake is common to both parties and 
by reason of it each has done what neither intended. Furthermore, 
a defense may be asserted when there is a mutual mistake of the 
parties as to the subject matter, the price, or the terms, going to 
show the want of a consensus ad idem. Generally speaking, how- 
ever, in order to affect the binding force of a contract, the mistake 
must be of an existing or past fact which is material; it must be as 
to a fact which enters into and forms the basis of the contract, or in 
other words it must be of the essence of the agreement, the sine qua 
non, or, as is sometimes said, the efficient cause of the agreement, 
and must be such that it animates and controls the conduct of the 
parties.” 17 Am. Jur. 2d, Contracts $ 148. 

In our opinion, and we so hold, whether the subject property 
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was within the boundaries of an area zoned for business is a factual 
matter; and, under the evidence, the mutual mistake as to this fact 
related to the essence of the agreement. 

We have considered Josefowicz v. Porter, 32 N.J. Super. 585, 108 
A. 2d 865, a decision cited and relied upon by plaintiff. The de- 
cision is factually distinguishable, and no allegations or evidence 
as to misrepresentations or mutual mistake were involved. 

The conclusion reached is that the evidence fully supports Judge 
Hasty’s findings and judgment. For the reasons stated, the judg- 
ment of the court below is affirmed. 

Affirmed. 


EMMA KIDWELL TAMBOLES v. SALVATORE P. ANTONELLI. 
(Filed 12 April, 1967.) 


Automobiles § 44— Evidence held insufficient to raise issue of con- 
tributory negligence in following too closely and stopping without 
Signal. 


Defendant’s evidence was to the effect that the car he was following 
suddenly stopped without warning, that he unavoidably collided with the 
rear of this car and knocked it into the rear of plaintiff’s car. Defendant 
alleged plaintiff was following too closely the vehicle in front of her and 
that plaintiff suddenly reduced speed and attempted to stop without first 
seeing that such movement could be made in safety and without giving 
the statutory signal, but defendant’s testimony was to the effect that the 
allegations of contributory negligence were predicated upon mere assump- 
tions, since defendant could not See plaintiff’s car because of the inter- 
vening vehicle. Held: The evidence is insufficient to raise the issue of con- 
tributory negligence and the court committed error in submitting such 
issue. 


AppraL by plaintiff from Cohoon, J., October 17, 1966 Civil Ses- 
sion, Nasu Superior Court. 

The plaintiff, Emma Kidwell Tamboles, instituted this civil ac- 
tion against Salvatore P. Antonelli for personal injuries resulting 
from a rear end automobile collision. The allegations in her com- 
plaint, briefly summarized, disclosed the following: On July 6, 1964, 
about 11:30 a.m., she was driving a 1961 Corvair south on U. §. 
Highway #301, near Rocky Mount. The highway at the time was 
24 feet wide with a dividing line down the middle separating the 
two traffic lanes. The west lane was for southbound traffic and the 
east lane for northbound traffic. The motor vehicle traffic south was 
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heavy, moving in a single line about 40 miles per hour. The plaintuif 
testified: 


“T was going south on 301 when all of a sudden a car in front 
of me stopped without a signal or warning. I was compelled to 
put on my brakes to avoid hitting the car. In doing so, another 
car crashed behind me, which threw me against the steering 
wheel. . . . The car ahead of me was five or six car lengths 
from the front of my car when I stopped. After I stopped, not 
very far. It was just about a yard. I almost hit him. 


* * * 


It was almost immediately after I stopped when I felt this 
blow in the rear. . . .” 


The plaintiff’s evidence further disclosed that a 1964 model Chev- 
rolet, driven by Mrs. Ellen, struck the rear of plaintiff’s Corvair. 
Mrs. Ellen had seen the plaintiff’s brake hight flash and immediately 
jammed her brakes. However, she saw she had more time and dis- 
tance than first appeared; consequently, she released them and ap- 
plied the brakes more gently and stopped a few feet behind the 
plaintiff’s Corvair. She was immediately hit from behind by the 
defendant’s Mercury, and her vehicle was driven into the rear of 
the plaintiff’s Corvair. The plaintiff introduced medical and other 
evidence of her injuries resulting from the collision. 

The defendant, by answer, denied al] allegations of his negli- 
gence and pleaded contributory negligence as a bar to the plain- 
tiffs right to recover. Because of its importance on the appeal, the 
full text of the plea of contributory negligence is here quoted: 


“AnD AS A FURTHER ANSWER AND DEFENSE, THE DEFENDANT 
Says: 

The defendant was following in a line of traffic on Monday, 
July 6, 1964, and sometime around 11:30 to 12:00 o’clock in 
the morning, was traveling south on U. 8. Highway No. 301, 
just north of Rocky Mount. At this place, the highway was 
two-laned, one lane for northbound traffic and the other lane 
for southbound traffic. The posted speed limit was 45 miles an 
hour, but these cars were traveling through the open country- 
side. The car in front of defendant was observed to reduce 
speed, and the defendant likewise reduced his speed. The car 
ahead then resumed its normal speed, as did the defendant. 
Suddenly and without any warning whatsoever, the car in front 
of the defendant slammed on brakes, and before the defendant 
could stop, he had run into the forward car (the forward car 
being driven by a Mrs. Ellen). 
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If the defendant was negligent upon the occasion of this ac- 
cident, which is denied, but if the defendant was negligent, 
then the plaintiff herself was careless and negligent in that: 

She was following too closely the vehicle in front of her; 

She abruptly reduced speed and attempted to stop, with- 
out first seeing that such movement could be made in safety; 

On abruptly reducing speed and attempting to stop, she 
failed to give a signal of her intention to stop, plainly visible 
to the drivers of vehicles following her; 

She failed to keep a careful lookout, and to keep her car 
under the control that was required by the existing traffic con- 
ditions. | 

This conduct on the part of the plaintiff was one of the con- 
tributing causes of this accident, and such contributory negli- 
gence is expressly pleaded as a bar to plaintiff’s right to recover 


herein.” 
The defendant, Mr. Antonelli, testified: “This is how the acci- 
dent happened: . . . (W)ithout warning the car in front of me, 


her taillight come on, a sereech of brakes, I hollered to my wife, 
‘Look out,’ I hit my brakes and all of a sudden it was bang-bang. 

. There were skid marks under Mrs. Ellen’s car, and skid 
marks also under my car.” These marks in each instance were 3 to 
5 feet long. 

On cross examination the defendant, with reference to his plea 
in bar, said: “I read the paragraph before I signed it. I stated Mrs. 
Tamboles was careless and negligent and that she was following too 
closely the vehicle in front of her, because I assume that’s why she 
had to make a sudden stop. . . . At the time I signed the Answer, 


I assumed, . . . she had to have a sudden stop. ... (S)o I 
assumed she did not signal . . . I could not see where she was, 
whether she could or could not . . . there was a car between. I 


know this car is in front of me but whether they were able to signal 
all the way back I don’t know.” 

At the conclusion of the evidence the plaintiff tendered issues 
of defendant’s negligence and plaintiff’s damage. The Court refused 
to submit the plaintiff’s issues, and over plaintiff’s objection sub- 
mitted three issues: (1) defendant’s negligence, (2) plaintiff’s con- 
tributory negligence, and (3) damages. The jury returned affirm- 
ative answers to the issues of negligence and contributory negli- 
gence. From the judgment dismissing the action, the plaintiff ap- 
pealed, assigning the errors. 
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Don Evans, for plaintiff appellant. 
Battle, Winslow, Scott & Wiley by J. B. Scott and Samuel S. 
Woodley, Jr., for defendant appellee. 


Hiaeins, J. The only serious controversy arising on this appeal 
involves the plea of contributory negligence. The plea in its en- 
tirety is quoted in the preliminary statement. The first paragraph 
sets forth the ultimate facts “the car in front of defendant was ob- 
served to reduce speed and the defendant likewise reduced his speed. 
The car ahead then resumed normal speed, as did the defendant. 
Suddenly and without any warning whatsoever the car in front of 
the defendant slammed on brakes and before the defendant could 
stop, he had run into the forward car (the forward car being driven 
by Mrs. Ellen).” In these factual allegations there is not a single 
reference to any act or failure to act on the part of the plaintiff. 
The facts alleged refer only to the defendant and to Mrs. Ellen, 
who is not a party to the action. 

After the factual recitals above quoted, the defendant set forth 
further allegations: (1) plaintiff was following too closely; (2) she 
abruptly reduced speed without first seeing if the move could be 
made in safety; (3) she failed to give a plainly visible signal of her 
intention to stop; and (4) she failed to keep a careful lookout and 
her car under control. If we assume the above numbered parts of 
the plea are allegations of fact, nevertheless the plea is without any 
support in the evidence. For that reason, it was error to submit the 
issue to the jury. Rodgers v. Thompson, 256 N.C. 265, 123 S.E. 2d 
785; Hunt v. Wooten, 238 N.C. 42, 76 S.E. 2d 326. 

The defendant admitted his allegations of plaintiff’s contribu- 
tory negligence were based, not on his knowledge, but on his sup- 
positions. He admitted the Ellen Chevrolet was between him and 
the plaintiff’s Corvair, and that he did not see or observe the move- 
ment of her vehicle and did not know of her failure to act properly 
in its operation. The defendant’s wife, who was his only witness, 
testified: “I was not really paying attention to anything. He just 
said ‘watch out’ and I tightened up my arm on the seat and when 
I turned around we were hit.” All other witnesses testified for the 
plaintiff. Their evidence was insufficient to permit a finding of any 
negligent acts or omissions on her part. Contributory negligence (if 
properly alleged) is not supported by evidence and hence fails as a 
defense. Boykin v. Bennett, 253 N.C. 725, 118 S.E. 2d 12; Skipper 
v. Cheatham, 249 N.C. 706, 107 S.E. 2d 625. 

The Court committed error in submitting the issue of contribu- 
tory negligence. We need not consider the plaintiff’s assignment of 
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error as to the charge on that issue since it was not properly before 

the jury. By reason of the Court’s error in submitting the issue of 

contributory negligence, the plaintiff is entitled to and is awarded a 
New trial. 


STATE OF NORTH CAROLINA y. BOBBY JR. WHITE. 
(Filed 12 April, 1967.) 


1. Assault and Battery § 14— 


Evidence tending to show that defendant committed an apparently un- 
provoked assault upon the prosecuting witness, using a knife some seven 
inches long, inflicting wounds about the head, face and neck, one of which 
extended from the back of the neck to the point of his chin and was some 
one-half inch deep at places, is held sufficient to show that the knife was 
a deadly weapon, notwithstanding the absence of evidence of the length 
of the blade, and to show that the knife was used with intent to kill, and 
that defendant inflicted serious injury not resulting in death, G.S, 14-32, 
and nonsuit of the felony charge was properly denied. 


2. Criminal Law § 86— 


A defendant who is a prisoner and against whom a detainer had been 
filed requesting that he be held to answer the pending charge is entitled 
under the provisions of G.S. 15-10.2, to trial within eight months after he 
has sent written notice to the solicitor of the place of his confinement and 
request for final disposition of the criminal charge, but defendant may 
not claim the benefit of this statute when defendant gives notice to the 
clerk of the Superior Court and not to the solicitor, and the solicitor re- 
ceives no notice of defendant’s request. 


AppraAL by defendant from Jfartin, S.J., January 1967 Session, 
Warauea Superior Court. 

The defendant, Bobby Jr. White, was indicted by the Watauga 
County Grand Jury at the January 1965 Term. The bill of indict- 
ment charged that on September 19, 1964 the defendant committed 
a felonious assault on Joe Bost with a deadly weapon, to wit, a 
knife, with intent to kill, inflicting serious injury not resulting in 
death. 

Upon a showing of indigency, the Court appointed Mr. J. E. 
Holshouser, Sr. to represent the defendant. 

The Court records show this case was continued until the Jan- 
uary 1967 Session, when it was tried. The evidence disclosed that 
during a dance at the Ski Lodge, the defendant struck the prosecut- 
ing witness, Joe Bost, with metallic knucks, knocking him down. 
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The defendant followed up his apparently unprovoked attack by 
assaulting Bost with a knife, described by a witness as 7 inches 
long. The defendant ran from the scene. The knife wounds were 
about the head, face and neck. Some of the wounds were %% inch 
deep. The injuries required hospitalization and 64 stitches to close 
the wounds. 

The jury returned a verdict of guilty as charged. The Court im- 
posed a prison sentence of 7 years, to begin at the expiration of a 
sentence of 10 years for housebreaking imposed by Judge Gambill 
at the September 1965 Session of Rowan Superior Court. The de- 
fendant excepted and appealed. 


T. W. Bruton, Attorney General, Millard R. Rich, Jr., Assistant 
Attorney General, for the State. 
J. EH. Holshouser, Sr., for defendant appellant. 


Hicerns, J. The defendant has raised a number of objections 
to the trial. For example, he contends the knife with which the cut- 
ting wounds were inflicted was not shown to be a deadly weapon; 
and the evidence was insufficient to show intent to kill. The evi- 
dence disclosed the knife was 7 inches long. While the blade length 
is not given, one of the wounds extended from the back of the neck 
to the point of the chin. It was % inch deep at places. This wound 
was of sufficient depth, seriously to have endangered the victim’s 
life. The evidence was sufficient to support the finding the knife 
was a deadly weapon. Likewise, the evidence was sufficient to sup- 
port the finding the defendant used it with intent to kill and that 
he inflicted serious injuries not resulting in death. Motion for non- 
suit of the felony charge was properly denied. G.S. 14-32; State v. 
Jones, 258 N.C. 89, 128 S.E. 2d 1. 

Counse!] for defendant, realizing his objections to the trial are 
technical and not too impressive, urgently insists, however, that the 
defendant is entitled to his release because of failure of the State to 
bring him “. . . to trial within eight (8) months after he shall 
have caused to be sent to the solicitor of the court in which said 
criminal charge is pending, by registered mail, written notice of his 
place of confinement and request for final disposition of the criminal 
charge against him, . . .” as provided in G.S. 15-10.2. 

The defendant offered evidence tending to show, and the Court 
found, that after the bill of indictment was returned the Court caused 
to be filed with the prison authorities a detainer requesting the de- 
fendant, then a prisoner, be held to answer the charge then pend- 
ing in Watauga County. On January 8, 1966 the defendant wrote 
to the Clerk of the Superior Court of Watauga County requesting 
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he be returned to that county for trial as provided in G.S. 15-10.2. 
The Court’s Finding of Fact No. 7 is here quoted: 


“That defendant has never sent to the Solicitor of this District, 
by registered mail, a written notice, pursuant to G.S. 15-10.2; 
and never had sent a certificate from the Director or Prisons 
to the Solicitor of this District, pursuant to G.S. 15-10.2.” 


The primary purpose of G.S. 15-10.2 is to provide a prisoner with 
a means by which he may require the State to try all the criminal 
charges against him to the end that he and the authorities may know 
the full extent of his debt to society for his criminal activities; and 
that he may plan for his release when the debt has been satisfied. 
The presence of a detainer in his prison files jeopardizes his chances 
for parole, for proper good behavior credits, and for work release. 

The defendant did not follow the requirement of the statute by 
making his demand upon the Solicitor by registered letter. The So- 
licitor lived in a distant county. He did not receive the notice. A 
registered letter is required to the end that the situation here de- 
scribed may be avoided. 

The record does not warrant interference with the verdict and 
judgment. 

No error. 


C. A. PENNINGTON v. WARREN L. STYRON, T/A MOREHEAD CITY 
YACHT BASIN. 


(Filed 12 April, 1967.) 


1. Boating; Bailment § 1— 


An agreement under which one party stores the boat of another and 
looks after it during the winter creates a bailment. 


2. Boating; Bailment § 3-—— 

A party keeping and looking after a boat during the winter months 
under agreement with the owner is not an insurer but is liable for injury 
to the chattel as a result of ordinary negligence; but the fact that he 
does not return the boat to the owner at the end of the term or returns 
it in damaged condition makes out a prima facie case of actionable neg- 
ligence. 


8. Bailment § 83— 
If the bailee agrees to store the chattel in a definite place and breaches 
the agreement by moving the chattel to some other place, the bailee 
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assumes absolute liability for damage to the chattel occurring at the 
place he removed it, irrespective of the question of negligence. 


4. Same; Boating— 

The evidence tended to show that plaintiff left his boat with defendant 
under an agreement that defendant would keep it and look after it dur- 
ing the winter months. There was conflicting evidence as to whether de- 
fendant had the right under the agreement to remove the boat from one 
of defendaut’s slips to another, and the evidence disclosed damage to the 
boat while it was in a slip to which defendant had removed it. Held: 
The bailee was absolutely liable, regardless of negligence, if the removal 
of the boat was in breach of contract, and an instruction making de- 
fendant’s liability in such instance dependent on negligence to any degree, 
must be held for error. 


5. Customs and Usages— 


In order for evidence of a custom to be admissible in evidence, the 
party relying on the custom must show that the other party had actual 
knowledge of the custom or that the custom was so general that the 
other party is presumed to have had knowledge of it. 


AppEaL by defendant from Afintz, J., at October 1966 Civil 
Term, of CARTERET Superior Court. 

The plaintiff C. A. Pennington was the owner of a 34-foot yacht 
called the “Bob Cat.” During the winter of 1964-65 he used the fa- 
cilities of defendant Styron to store his yacht, it being the duty of 
the defendant to keep it tied up, pump rain water out of it, and 
generally to protect it during the winter. During that winter the 
defendant moved the yacht from one slip to another as the de- 
mands of his business required. Some slips would accommodate 
larger boats than others, and some had covers or roofs over them, 
while others were open. 

About the first of October, 1965, the plaintiff again took his 
boat to the defendant’s yacht basin and it was placed in an open 
slip which he said he had rented, with the lines exposed for tying 
up the boat. It was identified by a little tag with plaintiff’s name 
on it. The plaintiff left Morehead City about 4 October, telling the 
defendant he was not finally storing the boat for the winter, but 
expected to come back to do some Fall fishing. Within a day or so 
a yacht came to the defendant’s basin which was too large to be 
berthed in a covered slip, and the defendant then moved the plain- 
tiff’s yacht into a covered slip so as to leave the open berth avail- 
able for the larger boat. 

On 7 October, 1965, a heavy rain, accompanied by high gusts 
of wind, caused the cover of the slip to which plaintiff’s boat had 
been moved to fall in, doing substantial damage to the boat. 

The plaintiff offered evidence tending to show that the roof 
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over the slip had a considerable “swag”; that the roof was in a 
straight plane; it had a sway similar to the curvature of a rocking 
chair rocker * * * “For several days after it rained the wind 
would continue blowing water off the roof. The swaying condition 
ran the full depth and the full length of the trusses. At least two 
of the trusses that ran fore and aft of the building did have a 
‘swag’. Several days after we had a rain the water that would run 
off the roof would keep running off the roof like it was still rain- 
ing * * * it would come down in quite a sheet when a gust of 
wind would come along. Mr. Styron pointed out to me (the plaintiff) 
where the area collapsed * * * and he told me my boat was un- 
der the very spot where the roof caved in * * * part of the roof 
was still hanging down in the area in the place where my boat was. 
I noticed that the center piling had sunk about 3 feet and that was 
evidently the place it broke in two that was on the boat * * * 
(The piling) that I stated had settled was definitely a roof sup- 
port. It had settled approximately 3 feet in the very center of the 
place where it had collapsed. Mr. Styron told me the water could 
not get off the roof and it did not stand the weight, and that is what 
collapsed the building.” 

On cross-examination he said: “The Bos Cat stayed under the 
covered shed of Morehead City Yacht Basin practically all of the 
winter preceding the collapse of the shed. It staved there at my re- 
quest. When it stayed under the shed during the preceding winter, 
I did not pay any more rental than I would have paid had the 
vessel stayed out in the open dock. I had had to beg Mr. Styron 
for several months to get permission to put it under this shed and 
he left the boat under the shed as a favor to me. I told him I 
wanted to put it in the shed because I wanted to work on it, and 
he did not charge any extra price and allowed me to put it under 
the shed.” 

The defendant’s evidence was to the effect that a marine con- 
tractor had gone to the defendant’s place of business and replaced 
pilings as they were needed * * * when they became worn for 
the last several years * * * that Mr. Styron had the contractor 
in about every year or two to inspect the piling and determine which 
ones should be replaced, and authorized him to go ahead and re- 
place them. 

The defendant testified: “I have never agreed with Mr. Penn- 
ington or anyone else to maintain the same slip for the boats. There 
was a name on the slip by Mr. Pennington’s boat which I put there. 
It was a little plastic tag a couple of inches long. The main purpose 
for that is that on a weekend we have boats out fishing, and we 
might have 15 boats out and we have people coming from New 
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Bern and Washington, and we try not to use somebody else’s slip 
when they are out fishing because some slips are available, and 
sometimes we have boats at Cape Lookout that won’t be in that 
night, and then I use the man’s slip as he is not there, taking it for 
my own benefit. * * * Practically every boat on the dock has 
been in practically every slip on the dock.” 

The plaintiff sued to recover for damages to his boat and the 
jury answered the issues as follows: 


“I. Was the plaintiff’s boat, the Bop Cat, damaged by the 
negligence of the defendant as alleged in the complaint? 

A: Yes. 

“2. If so, how much damage is the plaintiff entitled to re- 
cover? A: $1,500.00.” 


Judgment was signed upon the verdict, and the defendant ap- 
pealed. 


George H. McNeill for plaintiff appellee. 
Wheatly & Bennett for defendant appellant. 


Press, J. The plaintiff and the defendant agree that the plain- 
tiff stored his boat with the defendant, and that the defendant was 
to keep it tied up, pump the rain water out of it, and generally to 
protect it during the winter. This arrangement created the relation 
of bailor and bailee between plaintiff and defendant. Nothing else 
appearing, the contract did not constitute defendant an msurer of 
the safety of plaintiff’s boat. The relationship merely imposed upon 
defendant the duty to exercise ordinary care to protect plaintiff’s 
boat against loss, damage, or destruction, and to return it in as 
good condition as when he received it. Liability for any damage to 
the boat while in defendant’s possession would depend upon the 
presence or absence of ordinary negligence on the part of defend- 
ant. Electric Corp. v. Aero Co., 263 N.C. 437, 1389 S.E. 2d 682. 


“A prima facie case of actionable negligence, requiring sub- 
mission of the issue to the jury, is made when the bailor offers 
evidence tending to show that the property was delivered to 
the bailee; that the bailee accepted it and thereafter had pos- 
session and control of it; and that the bailee failed to return 
the property or returned it in a damaged condition.” Insurance 
Co. v. Motors, Inc., 240 N.C. 183, 185, 81 S.E. 2d 416, 418. 


There was a definite conflict in the pleadings and evidence of 
the parties as to the conditions under which the plaintiff left his 
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yacht with the defendants, and as to the circumstances under which 
the boat was moved from an open slip to a covered one where it 
was damaged. The plaintiff had alleged that he left the Bop Cat 
under the defendant’s exclusive care and control as a bailee for 
hire, and the defendant had denied it. The plaintiff testified that he 
had not given consent to the defendant to move the boat and did 
not know it was over there until the defendant called him and told 
him the shed had fallen in. However, the evidence of the defendant 
is to the contrary, as set forth in the statement of facts. 

If the jury should find there was either an express or implied 
understanding between plaintiff and defendant that plaintiff’s boat 
could be moved from one slip to another at defendant’s convenience, 
defendant’s duty remained one of ordinary care, and he would be 
liable only for failure to exercise such care. If, however, it should 
find that defendant had agreed to keep plaintiff’s boat in a partic- 
ular place, that is, in the slip in which plaintiff had left it, and that 
defendant had no authority to move the boat, defendant would be 
liable for the damage to it irrespective of negligence. 


“Tt is generally held that if the bailee, without authority, 
deviates from the contract as to the place of storage or keeping 
of the property, and a loss occurs which would not have occur- 
red had the property been stored or kept in the place agreed 
upon, he is liable, even though he is not negligent. This rule 
regards the bailee as assuming, by his breach of contract, the 
risk of any injury which would not have resulted had he not 
committed such breach, even though the place to which he 
moves the goods is equally safe and proper for the purpose. 
Where his contract is to keep the property in a particular 
place, the bailee’s liability has been held to be the same not- 
withstanding he was compelled by force of circumstances to 
place it elsewhere and in so doing was not guilty of any negli- 
gence. In such a case the view has been taken that it is the 
bailee’s duty to notify the bailor and to obtain his consent to 
the change if he is to avoid liability.” 8 Am. Jur. 2d, Bailments 
§ 191. 


An unauthorized deviation would therefore make the defend- 
ant’s liability absolute, and the plaintiff would not be required to 
prove negligence of any type or degree. 

Under the bailor-bailee theory ordinary negligence is the test. 
We therefore hold that the following excerpts from the charge were 
not applicable and were likely to be confusing to the jury, which 
entitles the defendant to a new trial. 
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In the charge the court said: “The defendant obligated himself 
when he moved the boat to a greater degree of care than he would 
have in compliance with the original contract, that is, keeping the 
boat in the open * * * he put himself in the position of a bailee 
for his own benefit * * * thus slight neghgence (emphasis ours) 
on his part could not relieve him of liability, or, to put it in other 
words: from the time he moved the boat he was required to use 
extraordinary care (emphasis ours) to see that the subject of the 
bailment was not damaged.” 

The defendant sought to show his custom of moving the boats 
from one slip to another, but the court properly excluded this evi- 
dence since no foundation had been laid for it. To be admissible in 
evidence “a custom must be shown to have been so general that a 
contracting party will be presumed to have had knowledge of it, in 
order to make it a part of the contract, in the absence of evidence 
that he had actual knowledge of it.”” 8 Am. Jur. 2d, Bailments § 126 
(1963). A fuller discussion will be found in Oil Co. v. Burney, 174 
N.C. 382, 387, 93 S.E. 912. 

New trial. 


GEORGE E. LAMICA anp Wire, LOUISE W. LAMICA, ANTHONY J. VUCIC 
AND WiFE, JULIA M. VUCIC, VIRGINIA W. DIXON, Winow, J. F. 
HOWARD and Wire, RUBY HOWARD, DONALD E. WALKER anv 
Wire, SYLVIA D. WALKER, VINCENT J. LINDENSCHMIDT anv Wire, 
LILLIAN D. LINDENSCHMIDT. C. H. McKEITHAN anv Wirr, KATH- 
LEEN M. McKEITHAN, v. JOHN HENRY GERDHES, JR. 


(Filed 12 April, 1967.) 


1. Deeds § 19— 

Since encroachments of businesses and changes in condition outside the 
development are irrelevant to the question of the validity and enforce- 
ability of restrictive covenants within the development, allegations of en- 
croachments outside the area are properly stricken on motion. 


2. Same— . 
Building restrictions are in derogation of the fee and are to be strictly 
construed, but such restrictions are not impolitic and may be enforced 
when reasonable and incidental to the enjevment of the estate conveyed, 
are not contrary to public policy or in restraint of trade, and do not tend 
to create a monopoly. 


Whether restrictive covenants are personal to the grantor or are a 
servitude on the land, enforceable by owners of property in the develop- 
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ment, is to be ascertained on the facts of each particular case in accord- 
ance with the intent of the grantor and grantee. 


4, Same— 

When the deed expressly provides that the restrictive covenants therein 
contained should run with the land and should be enforceable by any 
person owning or purchasing real estate situate within the development, 
the covenants are enforceable by the owners of the lots in the develop- 
ment as third party beneficiaries, irrespective of the existence of a general 
scheme of development, the intent of the parties that the covenants should 
be a servitude on the land being clear. 


5. Same— 

The presence of restrictive covenants in any deed constituting a link 
in a party’s chain of title is notice to such party of the existence of such 
covenants, and the covenants are binding upon him even though the im- 
mediate deed to him does not contain the restrictions; therefore, where 
the developer sells a lot subject to restrictions and thereafter the lot is 
reconveyed to him, and, in turn, is cenveyed by him by deed not contain- 
ing the covenants, the land remains subject to the covenants. 


Bossitt, J., dissents. 


AppEAL by defendant from Parker, J., 16 January 1967 Civil 
Session of New Hanover. 

Civil action by plaintiffs to obtain a permanent injunction to 
prevent defendant from building a dental and medical building on 
Lot 18 of Sherwood Forest subdivision in New Hanover County. 

Richard A. Shew developed a subdivision in Wilmington known 
as Sherwood Forest, and sold lots within the subdivision. By deed 
recorded in Book 678, at page 481, Registry of New Hanover 
County, Shew and his wife conveyed Lot 18 within the subdivision 
to Hilda G. Stanley as trustee for Ethel 8S. Wrublewski. The deed 
was the usual warranty deed, and contained the following pertinent 
restrictions: 


“1, All lots to be used for residential purpose and not to 
be used for commercial purposes, and no dwelling shall be 
erected on any lot other than one detached single family dwell- 
ing, not to exceed two and a half stories in height and a one or 
two car garage.” 

“7. These covenants are to run with the land and shall be 
binding on all parties and all persons claiming under them un- 
til January 1, 1981, at which time said covenants shal! be auto- 
matically extended for successive periods of ten years, unless 
by vote of the majority of the then owners of the lots it is 
agreed to change the said covenants in whole or in part. 

“8. If said parties thereto, or any of them or their heirs 
and assigns, shall violate or attempt to violate any of the cov- 
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enants herein, it shall be lawful for any other person or per- 
son(s) owning any real property situate in said development 
or subdivision to prosecute any proceeding at law or in equity 
against the person or persons violating or attempting to vio- 
late any such covenant, and either to prevent him or them 
from so doing to recover damages or other dues for such vio- 
lation.” 


Lot 18 was reconveyed to Shew by Hilda Stanley, Trustee, and 
the Wrublewskis by deed of record in Book 719, at page 392, Regis- 
try of New Hanover County, which deed contained the following 
provision: 


“This conveyance is made subject to certain restrictive cov- 
enants as to the use of said property which said restrictions are 
contained in said deed recorded in Book 678 at page 481, ref- 
erence to which is hereby made for a full and complete list of 
same, and which are herein incorporated by reference and made 
a part hereof.” 


Thereafter, Shew, by warranty deed, conveved this same prop- 
erty to defendant. The only restriction contained or referred to in 
this deed was that building plans should first be submitted to and 
approved by the grantor, Shew. 

The allegations and admissions in the pleadings disclose that 
all of the property in said subdivision was used solely for residen- 
tial purposes. The developer had sold twenty lots and portions of 
two others, and one of the lots and a portion of another lot were 
sold unrestricted. Further, that developer retained the remaining 
unsold portions of the subdivision free of any restrictions. 

Defendant began construction of a dental-medical building on 
Lot 18, at which time this action was brought by plaintiffs, all resi- 
dents and owners of real property within the subdivision. Issues sub- 
mitted to the jury were, in substance, whether developer conveyed 
Lot 18 in the subdivision by deed which was one of the links in de- 
fendant’s chain of title and contained restrictions set out above, and 
as to whether plaintiffs owned real property situate in the subdi- 
vision. All issues were answered by the jury in favor of plaintiffs 
and judgment was entered thereon, from which defendant appeals. 


Lloyd 8. Elkins, Jr., for plaintiffs. 
Marshall & Williams for defendant. 


BrancH, J. We find no merit in appellant’s contention that the 
court erred in striking from his answer allegations as to changed 
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conditions and zoning. This Court has heretofore stated that, ‘ ‘It 
is generally held that the encroachments of business and changes 
due thereto, in order to undo the force and validity of the restric- 
tions, must take place within the covenanted area.’” Also, “‘A valid 
restriction on the use of real property is neither nullified nor super- 
seded by the adoption or enactment of a zoning ordinance, nor is the 
validity of the covenant thereby affected.’’’ (Emphasis ours) Tull 
v. Doctors Building, Inc., 255 N.C. 23, 120 S.E. 2d 817. 

Appellant’s primary contention is that the restrictions are un- 
enforceable by plaintiffs because there is no general plan or scheme 
of development and because the covenants are personal to the orig- 
inal developer. Without determining whether the instant facts show 
existence of a general plan or scheme of development within the 
subdivision, we are at the outset faced with the question whether 
plaintiffs need prove that such plan existed in order to enforce the 
restrictions imposed. 

This Court has long held that restrictive covenants “are in de- 
rogation of the full and unfettered use of land” and are to be strictly 
construed. Callaham v. Arenson, 239 N.C. 619, 80 S.E. 2d 619. How- 
ever, it has been repeatedly recognized in this jurisdiction that: 


“The courts have generally sustained covenants restricting 
the use of property where reasonable, not contrary to public 
policy, not in restraint of trade and not for the purpose of 
creating a monopoly—and building restrictions have never 
been regarded as impolitic. So long as the beneficial enjoyment 
of the estate is not materially impaired and the public good 
and interest are not violated such restrictions are valid. Subject 
to these limitations the court will enforce its restrictions and 
prohibitions to the same extent that it would lend judicial sanc- 
tion to any other valid contractual relationship.” Sheets v. 
Dillon, 221 N.C. 426, 20 S.E. 2d 344. 


The restrictions imposed in the instant case do not come within the 
above prohibitions and their validity is not otherwise questioned. 

This case exemplifies a large number of situations wherein the 
grantor has conveyed property within a subdivision subject to re- 
strictions, without imposing similar restrictions on property retained 
by him. This Court, in Reed v. Elmore, 246 N.C. 221, 98 S.E. 2d 
360, recognized that in such cases it must be determined whether 
the grantor intended to create a negative easement benefiting all the 
property, or whether he imposed the restrictions for his personal 
benefit, and evidence regarding a uniform plan is admitted as an 
expression of the grantor’s intentions. Considering restrictive cov- 
enants in the Reed case, the Court stated: 
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. Where the grantor has, by uniformity of the condi- 
tions imposed with respect to a given area, evidenced his inten- 
tion to create mutual servitudes and benefits, the restrictions 
are held to be covenants running with the land. Where there is 
absence of uniform pattern, the intention is not established; 
hence, the covenants or restrictions or conditions are held to 
be personal to the grantor. . . . Uniformity of pattern with 
respect to a development furnishes evidence of the intent of the 
grantor to impose restrictions on all of the property and when 
the intent is ascertained it becomes binding on and enforceable 
by all immediate grantees as well as subsequent owners of any 
part of the property; but the fact that there is an absence of 
uniformity in the deeds does not prevent the owner of one lot 
from enforcing rights expressly conferred upon him by his con- 
tract. ‘Contractual relations do not disappear as circumstances 
change.” . . . (Emphasis ours) 


“Plaintiff, when he purchased, heeded the warnings of Jus- 
tice Connor and caused to be inserted in the deed to him this 
provision: ‘This restriction shall likewise apply to Lot No. 4, 
retained by the grantor, said Lot No. 4 being adjacent to lands 
hereby conveyed.’ Note the restriction is not on the grantor. It 
is imposed on the land of grantor. It was a creation of a servi- 
tude on the land irrespective of ownership. There is no need to 
search for grantor’s intent. It is clearly and distinctly expressed.” 
(Last emphasis ours) 


The application of the principles of law enunciated by this Court 
regarding restrictive covenants is, of course, governed by the factual 
situation of the particular case. Ingle v. Stubbins, 240 N.C. 382, 82 
S.E. 2d 388. Factually, the instant case differs from Humphrey v. 
Beall, 215 N.C. 15, 200 8.E. 918, and other cases relied on by appel- 
lant, in that here it is expressly provided by deeds appearing in de- 
fendant’s chain of title that the covenants are to run with the land, 
and the deed specifically gives the developer’s grantees, the owners 
of lots in the subdivision, the right to enforce the covenants inter se. 

Considering the effect of covenants in a purchaser’s chain of 
title, the Court in Higdon v. Jaffa, 231 N.C. 242, 56 S.E. 2d 661, 
said: 

“Furthermore, covenants limiting the use of land may be en- 
forced against a subsequent purchaser who takes title to the 
land with notice of the restrictions. Davis uv. Robinson, 189 
N. C. 589, 127 S.E. 697. The law contemplates that a purchaser 
of land will examine each recorded deed or other instrument in 
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his chain of title, and charges him with notice of every fact 
affecting his title which such an examination would disclose. 
In consequence, a purchaser of land is chargeable with notice 
of a restrictive covenant by the record itself if such covenant 
is contained in any recorded deed or other instrument in his 
line of title, even though it does not appear in his immediate 
deed. Sheets v. Dillon, 221 N.C. 426, 20 S.E. 2d 344; Turner v. 
Glenn, 220 N.C. 620, 18 S.E. 2d 197; Batley v. Jackson, supra.” 


Whether covenants imposed on land by a grantor are a servitude 
on the land, enforcible by plaintiffs, or merely a personal obligation 
to developer, is answered by ascertaining the intention of the grantor 
and the grantee when the sale and purchase was consummated. Ordi- 
narily this is done by interpreting the language which the parties 
chose to express that intention. If doubt exists as to the meaning of 
the language used, it is proper to consider the situation of the par- 
ties and the situation dealt with. Reed v. Elmore, supra. In the case 
of Cejka v. Korn, Mo. App., 127 S.W. 2d 786, the Court held: 


“. , We have in mind that restrictive covenants in a 
deed to be enforceable by a third party must be shown to have 
been put on defendant’s property for the benefit of the land 
owned by plaintiff, and in determining this question we must 
endeavor to arrive at the party’s intention who originally created 
the restrictions. Toothaker v. Pleasant, 315 Mo. 1289, 288 S.W. 
388; Coughlin v. Barker, 46 Mo. App. 54.” 


Here, there is no need to search for the grantor’s intent. The de- 
veloper clearly and distinctly expressed an intention to impose the 
restrictions on the land, and to allow any person or persons owning 
any real property situate in said development or subdivision to en- 
force the restrictions inter se. If there were any ambiguity in the 
language of the grantor as to whether the developer intended to im- 
pose restrictions for his personal benefit, it is dispelled by his out- 
right grant to his grantees of the right to enforce the restrictions. 


“Sometimes restrictive covenants expressly provide that they 
may be enforceable by any owner of property wm the tract. 
Where such is the case, the right of an owner to enforce the same 
ts, of course, clear. Similarly, where the agreement declares that 
the covenant runs with the land for the benefit of other lots or 
other owners, it may be so enforced.” 20 Am. Jur., 2d, § 292, p. 
857. (Emphasis ours). 


The grantor expressly made the plaintiff and other owners of 
property in the subdivision third party beneficiaries of the con- 
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tractual provisions contained in conveyances in defendant’s chain 
of title. “A third party may sue to enforce a valid contract made 
for his benefit even though he is a stranger to the contract and to 
the consideration, and it is not necessary that he be the sole bene- 
ficiary, provided the contract was entered into for his direct benefit 
and the benefit to him is not merely incidental to the agreement.” 
Strong: N. C. Index, Vol. 1, Contracts, § 14, p. 586. See also Pickel- 
simer v. Pickelsimer, 255 N.C. 408, 121 S.E. 2d 586, and Trust Co. 
v. Processing Co., 242 N.C. 370, 88 8.E. 2d 233. 

It makes no difference in the instant case that the property was 
repurchased by the grantor before being sold to the defendant. In 
Higdon v. Jaffa, supra, all the original deeds contained the follow- 
ing provisions: “Nothing herein contained shall be held to impose 
any restrictions on or easements in any land of the Stephens Com- 
pany not hereby conveyed.” Considering this, the Court, inter ala, 
said: | 


“. . It (the developer) sold every lot in the subdivision 
subject to restrictive covenants limiting its use to residential 
purposes. In so doing, the Stephens Company rendered the stip- 
ulation in question wholly nugatory. It did not revive this clause 
by repurchasing Lots Nos. 1, 2, and 3 of Block 11-D. This is 
necessarily so because its re-acquirement of those lots was un- 


der chains of title subjecting them to the restrictive covenants. 
+} 


Plaintiffs’ action is not dependent on a general plan for the de- 
velopment of the property, but is based upon express covenants ap- 
pearing in defendant’s recorded chain of title which specifically grant 
to the plaintiffs the right to enforce the restrictions. 

No error. 


Bossitt, J., dissents. 


CAROLINA PLYWOOD DISTRIBUTORS, INC., vy. DAVE McANDREWS aAnp 
WAYNE EDWARD COURVILLE. 


(Filed 12 April, 1967.) 


41. Process § 15— 
The statute providing for service of summons on a nonresident auto- 
mobile owner by serving a copy on the Commissioner of Motor Vehicles 
and the forwarding of such copy to the nonresident by registered mail is 
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constitntional, but its provisions are in derogation of the common law, and 
G.S. 1-89 and G.S. 1-105 must be construed together and the provisions 
of both statutes strictly complied with. 


2. Same— 

The summons in this action commanded the sheriff to summon the Com- 
missioner of Motor Vehicles as a process agent for named nonresidents, 
and a copy thereof was duly mailed by the Commissioner to the named 
nonresidents with return receipt requested. Held: The nonresidents were 
not summoned, and, in the absence of a general appearance by them, the 
summoning of the Commissioner of Motor Vehicles is of no avail. The 
question of amendment is not apposite since there was no error in identi- 
fying the person summoned. 


AppEAL by plaintiff from Cohoon, J., November 1966 Civil Ses- 
sion of WILSON. 
— Civil action growing out of a motor vehicle collision between 
plaintiff’s tractor-trailer truck operated by plaintiff’s employee, and 
a tractor-trailer truck owned by the defendant, Dave McAndrews, 
and being operated at the time by the defendant Wayne Edward 
Courville. The accident occurred on 26 November 1965 while plain- 
tiff’s truck was being operated in a westerly direction along U. S. 
Highway Interstate 85 in Orange County. Neither of the defend- 
ants reside in North Carolina, McAndrews having an address in 
Iowa, and Courville’s address being unknown. 

Summons dated 3 March 1966 was served on A. Pilston Godwin, 
Jr., Commissioner of Motor Vehicles for the State of North Car- 
olina. The summons read, in pertinent part, as follows: 


“To the Sheriff of Wake County — GREETING: 

You Are Heresy ComMMANDED To SuMMon Commissioner 
of Motor Vehicles of the State of North Carolina, as Process 
agent for Wayne Edward Courville, Hotel Cascade, Cascade, 
Towa, and Dave McAndrews, Bernard, Iowa, the defendants, 
above named, A 


Pursuant to GS. 1-105, the Commissioner forwarded the sum- 
mons and copy of the complaint to the defendants by registered 
mail — return receipt requested. Thereafter, a return receipt, signed 
by McAndrews and dated 12 March 1966, was delivered to the 
Commissioner by postal authorities, showing delivery of the sum- 
mons and complaint to McAndrews, The return receipt on the letter 
to Courville was returned to the Commissioner marked: “Unknown 
At Address.” Thereafter, on 13 April 1966, plaintiff caused another 
summons to be issued. This summons was served on the Commis- 
sioner and was exactly like the previous one except that a new ad- 
dress was supplied for Courville. This summons and attached com- 
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plaint were forwarded by the Commissioner to Courville at his last 
known address. On 2 May 1966 the papers mailed to Courville were 
returned with the following notation: “Moved, Left No Address.” 

On 13 September 1966 plaintiff filed affidavit of compliance pur- 
suant to G.S. 1-105, and upon its motion the Clerk of Superior Court 
of Wilson County entered judgment by default and inquiry. 

On 8 November 1966 defendant filed a motion and specially ap- 
peared, praying that the judgment entered against them be set aside 
and declared null and void. Hearing was duly held before Cohoon, 
J., at the November 1966 Civil Session of Wilson. By order and 
judgment dated 22 December 1966 the court determined that no 
jurisdiction of the persons of defendants had been acquired, and 
thereupon set aside the judgment by default entered in this cause. 
Plaintiff appealed. 


Lucas, Rand, Rose, Morns & Meyer, by Bobby F. Jones, for 
plaintiff. 
Gardner, Connor & Lee for defendants. 


BrancH, J. The question presented for decision by this appeal 
is whether the court acquired jurisdiction of the persons of the de- 
fendants. 

G.S. 1-105 provides that when a nonresident uses the public 
highways of this State, his acceptance of this privilege and right is 
deemed equivalent to his appointing the Commissioner of Motor 
Vehicles as his lawful attorney, upon whom summons may be served 
in actions against the nonresident growing out of his use of such 
roads. The statute further provides in pertinent part: 

“Service of such process shall be made in the following manner: 


“(1) By leaving a copy thereof, with a fee of one dollar 
($1.00), in the hands of the Commissioner of Motor Vehicles, 
or in his office. Such service, upon compliance with the other 
provisions of this section shall be sufficient service upon the 
said nonresident. 

“(2) Notice of such service of process and copy thereof 
must be forthwith sent by registered mail by plaintiff or the 
Commissioner of Motor Vehicles to the defendant, and the en- 
tries on the defendant’s return receipt shall be sufficient evidence 
of the date on which notice of service upon the Commissioner 
of Motor Vehicles and copy of process were delivered to the 
defendant, on which date service on said defendant shall be 
deemed completed. . . . If the registered letter is not de- 
livered to the defendant because it is unclaimed, or because he 
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has removed himself from his last known address and has left 
no forwarding address or is unknown at his last known address, 
service on the defendant shall be deemed completed on the date 
that the registered letter is returned to the plaintiff or Commis- 
sioner of Motor Vehicles. 

“(3) The defendant’s return receipt, or the original enve- 
lope bearing a notation by the postal authorities that receipt 
was refused, and an affidavit by the plaintiff that notice of 
mailing the registered letter and refusal to accept was forth- 
with sent to the defendant by ordinary mail, together with the 
plaintiff’s affidavit of compliance with the provisions of this 
section must be appended to the summons or other process and 
filed with said summons, complaint and other papers in the 
cause.” 


The constitutionality of this statute was upheld in Ashley v. Brown, 
198 N.C. 369, 151 S.E. 725; Bigham v. Foor, 201 N.C. 14, 158 S.E. 
548; and Davis v. Martini, 2383 N.C. 351, 64 8.E. 2d 1. The provi- 
sions thereof are in derogation of the common law and must be 
strictly complied with. Propst v. Trucking Co., 223 N.C. 490, 27 
S.E. 2d 152. It has been recognized by this Court that when the pro- 
cedural requirements are strictly complied with, the process and 
pleading are subject to amendment in accordance with general rules. 
Bailey v. McPherson, 233 N.C. 231, 63 S.E. 2d 559. 

Other courts recognize the necessity for strict compliance with 
the provisions of comparable statutes. The court in the case of 
Harris v. Bates, 364 Mo. 1023, 270 S.W. 2d 763, considering a sim- 
ilar statute, stated: “Actual notice, given in any manner other than 
that prescribed by statute cannot supply constitutional validity to 
the statute or to service under it.” A similar statute providing for 
service on nonresident motorists was construed by the Delaware 
Court in the case of Webb Packing Co. v. Harmon, 39 Del. 22, 196 
Atl. 158, and the Court held: “Due process of law, as applied to 
notice of proceedings resulting in judgment, means notice directed 
by the statute itself and not a voluntary or gratuitous notice rest- 
ing in favor of discretion.” 

G.S. 1-105 provides a statutory and artificial method by which 
duly issued process may be served on nonresident motorists. It does 
not in any way change or amend the law governing the commence- 
ment of actions or the contents of a summons. It is elementary that 
all civil actions are commenced by the issuance of summons, ex- 
cept as provided by GS. 1-98 and G.S. 1-104, and in cases of con- 
troversy without action or confession of judgment without action. 
G.S. 1-88. The issuance of a valid summons as provided in G.S. 1-89 
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was necessary for there to be compliance with the provisions of G.S. 
1-105. Therefore, G.S. 1-89 and G.S. 1-105 must be construed together 
and the provisions of both strictly complied with. 

G.S. 1-89 provides, wnter alia: 


“Contents, return, seal.— The summons must run in the 
name of the State, be signed by the clerk or deputy clerks of the 
superior court having jurisdiction to try the action, and be di- 
rected to the sheriff or other proper officers of the county or 
counties in which the defendant or any of them reside or may 
be found. It must be returnable before the clerk and must com- 
mand the sheriff or other proper officer to summon the defend- 
ant, or defendants, to appear and answer the complaint of the 
plaintiff within thirty (30) days after its service upon defend- 
ant, or defendants; . . .” (Emphasis ours) 


The case of Russell v. Manufacturing Co., 266 N.C. 531, 146 
S.E. 2d 459, involved the validity of a judgment against Bea Staple 
Manufacturing Company, Inc., where the original summons com- 
manded the sheriff “to summon Clayton Eddinger, Kearns Ware- 
house, 518 Hamilton Street, High Point, North Carolina, local agent 
for Bea Staple Manufacturing Company, Incorporated, defendant(s) 
above named.” The Court held that such service did not constitute 
service of process upon Bea Staple Manufacturing Company, In- 
eorporated, and stated through Parker, J., (now C.J.): 


“For a court to give a valid judgment against a defendant, 
it is essential that jurisdiction of the partv has been obtained 
by the court in some way allowed by law. When a court has no 
authority to act, its acts are void. It appears from the face of 
the record proper that the court has obtained no jurisdiction 
over Bea Staple Manufacturing Company, Incorporated, be- 
cause no service of summons has been had upon it, and the 
corporation has made no general appearance. It made only a 
special appearance for the purpose of a motion to vacate the 
judgment by default final entered on 9 April 1965. Conse- 
quently, the judgment by default final entered against Bea 
Staple Manufacturing Company, Incorporated, on 9 April 1965 
is void and a pure nullity.” 


In reaching its decision in the Russell case the Court relied on 
Plemmons v. Southern Improvement Co., 108 N.C. 614, 13 S.E. 188, 
as being directly in point, and quoted therefrom as follows: 


“«The summons commanded the sheriff to summon “A. H. 
Bronson, President of the Southern Improvement Company,” 
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and it was so served. This is legally a summons and service only 
upon A. H. Bronson individually. Young v. Barden, 90 N.C. 
424. The superadded words “President of the Southern Improve- 
ment Company,” were a mere descriptio persone, as would be 
the words “Jr.,” or “Sr.,” or the addition of words identifying a 
party by the place of his residence, and the like.’ 


“The Court held that this did not make Southern Improvement 
Company a party to the case.” 

Jones v. Vanstory, 200 N.C. 582, 157 S.E. 867, holds that where 
individual directors of a corporation are served with summons as 
trustees, it is not effectual service on the corporation, but only on 
the individuals named. 

Appellant relies on Bailey v. McPherson, supra. This case re- 
lated to a summons issued against M. H. Winkler Manufacturing 
Company, Inc., Baton Rogue, Louisiana. The return receipt was 
signed by M. H. Winkler, and the evidence showed that he was the 
person who operated M. H. Winkler Manufacturing Company as 
the sole proprietor. The Court held that the trial court in its broad 
discretionary power could allow an amendment to correct a mis- 
nomer or mistake in the name of a party, provided it does not amount 
to a substitution or change of parties. Bailey v. McPherson is dis- 
tinguishable from the instant case in that there the sheriff was 
commanded to summons the proper defendant and the description 
of the person was in error. In the instant case the sheriff was not 
commanded to summons the defendants at all. The summons com- 
manded the sheriff to summons the Commissioner of Motor Ve- 
hicles of the State of North Carolina only. 

Appellant also cites the case of Sink v. Schafer, 266 N.C. 347, 
145 S.E. 2d 860, as one of the principal authorities sustaining its 
position. The Court in its opinion in that case unequivocally stated: 
“The Commissioner of Motor Vehicles mailed the process to Forrest 
J. Schafer, Jr., who seeks to quash the service upon the sole ground 
that the suffix, Jr., was omitted in the caption of the summons,” 
(Emphasis ours), and held: “The suffix, Jr., is no part of a person’s 
name. It is a mere descriptio persone.” It is apparent that Sink was 
decided on the basis of immaterial variance in the name of the de- 
fendant, and that the question presented in the instant case was not 
considered. Neither was it considered in the other authorities cited 
by appellant. 

Appellant further contends, and rightly so, that G.S. 1-105 au- 
thorizes service of summons upon the Commissioner of Motor Ve- 
hicles in certain cases. However, the summons must command the 
sheriff or other proper officer to summons the defendant or defend- 
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ants. Here the sheriff was not commanded to summons Dave Me- 
Andrews and Wayne Edward Courville. They did not make a gen- 
eral appearance, and summoning the Commissioner of Motor Ve- 
hicles was of no avail. Thus the court obtained no jurisdiction of the 
persons of defendants. 

The judgment entered below is 

Affirmed. 


A. Y. MILLER y. LILLIAN VANDERBURT HENRY anp DAVID PATRICK 
HENRY. 


(Filed 12 April, 1967.) 


1. Automobiles § 33— 


A pedestrian has the same rights and responsibilities as a motorist in 
regard to the right of way at an intersection controlled by automatic 
traffic signals. 


2. Negligence § 21— 

Defendant is not required to prove lack of negligence on his part, but 
the burden is on plaintiff to show affirmatively and by the greater weight 
of the evidence that defendant was negligent and that such negligence 
proximately caused the injury. 


8. Automobiles § 41— 


Plaintiff's evidence was to the effect that he attempted to cross a street 
at an intersection controlled by automatic traffic signals when the light 
was red for traffic along the street he was crossing. Defendant’s evidence 
was to the effect that she drove into the intersection with the green traftie 
light when traffic along the street plaintiff was attempting to cross was 
in motion. Held: The conflicting evidence raises an issue for the jury, 
and in the absence of error in the trial, the verdict of the jury is final. 


4. Trial § 38— 
If a party desires fuller or more specific instructions on a particular 
aspect of the case he should make a special request therefor prior to ver- 
dict. 


AppEAL by plaintiff from Froneberger, J., at 21 November, 1966, 
“A” Civil Session of MreckLenptrG Superior Court. 

This is a civil action in which plaintiff seeks to recover a money 
judgment for personal injuries allegedly sustained by reason of the 
negligence of the defendants. 

The accident from which this action arose occurred at the in- 
tersection of the Plaza and 36th Street in the city of Charlotte, at 
approximately 12:30 P.M., on 4 June, 1964. The Plaza is a four- 
lane street running generally in a northerly and southerly direction, 
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and 36th Street runs in an easterly and westerly direction, and 
dead-ends at the western edge of the Plaza. 

The plaintiff presented evidence tending to show that he under- 
took to cross on foot from the east side of the Plaza to the west 
side just north of the intersection at a time when the traffic signals 
were red for the trafic on the Plaza. Defendant was driving her 
family purpose automobile in a northerly direction on the inside 
lane of the Plaza, at a speed of 45 to 50 miles an hour. She ran the 
red light and struck the plaintiff with the front of her automobile 
while he was crossing her lane of traffic. 

The defendant’s evidence, however, tended to show she was trav- 
eling at a speed of 20 miles per hour; that as she approached the in- 
tersection of 36th Street with the Plaza she observed the traffic 
signal and it was green for her, and that traffic was moving in both 
directions along the Plaza. She proceeded through the intersection 
and just as she was about through it she felt a thud and discovered 
that plaintiff had hit her right rear fender. She introduced photo- 
graphs showing that the damage to her automobile was to the right 
rear fender. 

The jury answered the issue of negligence in favor of the de- 
fendant and the plaintiff appealed, assigning exceptions to the 
charge. : 


A. A. Bailey, Gary A. Davis for plaintiff appellant. 
Carpenter, Webb & Golding for defendant appellees. 


Pusss, J. The crucial question in this case was “Who had the 
green light?” In Hyder v. Battery Co., 242 N.C. 553, 89 S.E. 2d 124, 
the Court went fully into the subject of traffic lights. “It is the duty 
of the driver of an automobile approaching a street intersection, 
when faced with a municipally maintained traffic signal showing 
red, to stop before entering. It is also true that if faced with a green 
light the driver is warranted in moving into the intersection, unless 
the circumstances are such as to indicate caution to one of reason- 
able prudence. ‘A green traffic light permits travel to proceed and 
one who has a favorable light is relieved of some of the care which 
otherwise is placed on drivers at intersections, since the danger un- 
der such circumstances is less than if there were no signals. How- 
ever, a green or “go” light or signal is not an absolute guarantee of 
a right to cross the intersection solely in reliance thereon without 
the necessity of making any observation and without any regard to 
traffic conditions at, or other persons or vehicles within, the inter- 
section. A green or “go” signal is not a command to go, but a quali- 
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fied permission to proceed lawfully and carefully in the direction in- 
dicated. In other words, notwithstanding a favorable light, the fun- 
damental obligation of using due and reasonable care applies. 60 
C.J.S. 855.’ ‘The fact that the operator of a motor vehicle may have 
a green light facing him as he approaches and enters an intersection 
where traffic is regulated by automatic traffic control signals, does 
not relieve him of the legal duty to maintain a proper lookout, to 
keep his vehicle under reasonable control * * * Cox v. Freight 
Lines, supra.’ The driver of an automobile is under no duty to an- 
ticipate negligence on the part of others in the absence of anything 
which should give notice to the contrary, and the law does not im- 
pose on a driver facing a green light the duty to anticipate that one 
approaching along the intersecting street facing a red light will fail 
to stop.” | 

While the above deals with the operation of motor vehicles, a 
pedestrian has the same rights, or responsibilities as the case may 
be, as a driver. 

Upon the conflicting evidence of the parties the case became 
one for the jury to determine. 

The plaintiff, an aged man, testified that he started across the 
Plaza when the traffic light was red for the automobile traffic on the 
Plaza, and, necessarily, green for him. That the defendant, driving 
45-50 miles per hour and ignoring the red light as she proceeded 
north on the Plaza, struck him with the front of her car and caused 
serious personal injuries. 

The defendant’s evidence was in direct contradiction. It tended 
to show that the traffic light was in her favor, and that as she tra- 
versed the intersection at 20 miles per hour she heard a thud at the 
rear of her car; that she had almost gotten through the intersection 
at the time in question and, in effect, the plaintiff had walked into 
the rear of her car. She introduced pictures in support of her evi- 
dence that showed a dent at the top of her rear fender. The plain- 
tiff offered no evidence of damage to her car at any other place. 

Both parties offered evidence in support of their respective posi- 
tions, but the determination devolved upon what the jury found to 
be the truth of the matter under investigation. In such case the one 
with the burden of proof must discharge it. The defendant is not re- 
quired to prove a lack of negligence—the plaintiff must affirma- 
tively, and by the greater weight of the evidence, prove that the de- 
fendant was negligent and that it proximately caused him injury. 
“Neither negligence nor proximate cause is presumed irom the mere 
fact of an accident and injury. Indeed, in the absence of evidence to 
the contrary it will be presumed that defendant exercised due care. 
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And the burden rests upon plaintiff to prove both negligence and 
proximate cause by the greater weight of the evidence.” Strong’s In- 
dex, Vol. 3, Negligence, Sec. 21. 

The evidence and parts of the charge related to whether the 
plaintiff was attempting to cross the highway at a crosswalk. While 
we find no error in this regard the fact remains that whoever had 
the green light had the superior right to traverse the intersection and 
to assume that the other would recognize it and conduct himself ac- 
cordingly. A pedestrian at a crosswalk acquires no additional rights 
against a red traffic light, nor is the motorist absolved solely be- 
cause the pedestrian is not at a crosswalk. 

The judge fully and correctly charged the jury upon negligence 
and proximate cause, dealing with the duty of the driver of a car to 
keep a proper lookout; keep the car under control; operate at a 
lawful rate of speed and one that is reasonable and prudent; to 
yield the right of way when faced with a red traffic light, and to ex- 
ercise due care. 

The plaintiff complains that the court did not deal with al- 
leged reckless driving, but we consider that unnecessary under this 
evidence. The plaintiff apparently did, too, at the trial, for the 
record shows no request that it be included in the charge. “If the 
defendants desired fuller or more specific instructions than those 
given in the general charge, they should have asked for them, and 
not waited until the verdict had gone.against them.” Simmons v. 
Davenport, 140 N.C. 407; 53 S.H. 225. 

The jury, upon seriously disputed contentions and evidence, 
found that the plaintiff had failed to substantiate his claims. We 
ean find no real substance in the plaintiff’s contentions, and hold that 
the trial was free from substantial error. 

No error. 


BRYANT B. AYSCUE,. ADMINISTRATOR OF THE Estats oF FRANCIS LARRY 
AYSCURF, DeceAsep, v. N. C. STATE HIGHWAY COMMISSION. 


(Filed 12 April, 1967.) 


1. Highways § 9— 

The State Highway Commission can be sued in tort for negligent injury 
only insofar as that right is conferred by the State Tort Claims Act, and 
that Act permits recovery only for injuries resulting from negligent acts 
of identified employees of the Commission and does not authorize recovery 
for injuries resulting from negligent omissions to act. 
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2. Same— Evidence held insufficient to show act of negligence so as to 
support recovery under Tort Claims Act. 


Plaintiff's evidence was to the effect that his intestate, driving a trac- 
tor, attempted to make a left turn from a paved highway onto the paved 
portion of the intersecting highway, that the intersecting highway was 
paved on one but not the other side of the intersection, that traffic had 
thrown and rains had washed dirt and gravel from the unpaved portion 
onto the paved intersection, and that the tractor skidded on the dirt and 
gravel and turned over, resulting in fatal injury to intestate. Held: The 
failure of the Highway emplovees to remove the dirt and gravel from the 
intersection was not a negligent act on the part of its employees but, at 
most, a negligent failure to act, and the denial of a claim under the Tort 
Claims Act was proper. 

3. Same— 

In a proceeding against the State Highway Commission under the Tort 
Claims Act it is required that the affidavit identify the employee of the 
Commission alleged to have committed the negligent act, and mere alle 
gation that a named person was the Commission’s road maintenance su- 
pervisor at the point of the accident, where the highway was allegedly 
defective. fails to meet this requirement. 


AppgaL by plaintiff from Johnson, J., at the December 1966 Civil 
Session of VANCE. 

The plaintiff filed with the North Carolina Industrial Commis- 
sion his claim for damages on account of the death of his intestate, 
Larry Ayscue, a boy 13 years of age. In his affidavit of claim he al- 
leges that Larry was driving a farm tractor on Lynbank Road in 
Vance County, came to the intersection of that road with Watkins 
Township Road, attempted to turn left onto Watkins Township 
Road, and was killed when the tractor skidded upon an accumula- 
tion of gravel and loose stones upon the pavement in the intersec- 
tion, turned over and fell upon him. The affidavit further alleges 
that the State Highway Commission “negligently maintained the 
intersection * * * in a dangerous and hazardous condition,” and 
that this negligence was the proximate cause of the death. 

The Highway Commission filed answer denying all of the ma- 
terial allegations of the affidavit of claim, and pleading contributory 
negligence both by the deceased boy and by his father, who, as ex- 
ecutor, is the plaintiff in this proceeding. 

It was stipulated that both roads, and the intersection thereof, 
were maintained by the defendant at the time of the accident and 
that the accident resulted in Larry’s death, he being then 13 years 
of age. Evidence introduced by the plaintiff tended to show: 

Larry was assisting his father in the work of operating the fam- 
ily farm and was driving the tractor in the course of that activity, 
it being a medium sized farm tractor with four wheels and being in 
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good operating condition. He had been driving such tractors for 
over three years and was a capable, careful driver. 

On one side of the intersection the Watkins Township Road 1s 
paved. On the other side of the intersection it is not paved. The 
Lynbank Road is paved on both sides of the intersection and the 
intersection itself is paved. At the time of the accident, 75% of the 
intersection itself was substantially covered with loose gravel of the 
type used in road construction, the individual stones varying in di- 
ameter from a quarter of an inch to one inch, the depth of the accu- 
mulation on the pavement being one inch. The surface of the inter- 
section and the accumulated gravel were dry. The gravel had been 
accumulating upon the surface of the intersection for several months 
prior to the accident. It came from that portion of the Watkins 
Township Road which is not paved. It was brought or thrown into 
the intersection by the movement of vehicles coming into the inter- 
section from the unpaved portion of the Watkins Township Road 
and by washing as the result of heavy rainfall. 

Larry approached the intersection at a speed of from 10 to 20 
miles per hour on the Lynbank Road. He reduced the speed of the 
tractor and, upon entering the intersection, began a left turn so as 
to go onto the paved portion of the Watkins Township Road. While 
he was in the process of making this left turn, the tractor skidded 
on the gravel in the intersection, overturned and killed him. 

The Hearing Commissioner made findings of fact and conclu- 
sions of law and ordered the payment of damages to the plaintiff. 
The defendant appealed to the full Industrial Commission. The full 
Commission reviewed the matter and entered its order containing 
its finding of fact, “There was no negligent act on the part of a 
named employee of defendant,” and its conclusion of law, “No named 
employee of the defendant committed a negligent act at the time 
complained of.” The full Commission thereupon ordered that the 
plaintiff’s claim for damages be denied. On appeal by the plaintiff, 
the superior court affirmed the order of the full Commission. From 
that judgment this appeal was taken. 


Perry, Kittrell, Blackburn & Blackburn for plaintiff appellant. 
Attorney General Bruton, Deputy Attorney General Lewis and 
Staff Attorney Parker for defendant appellee. 


Per Curiam. No action, or other proceeding, may be main- 
tained against the State Highway Commission to recover damages 
for death or other injury caused by its negligence or other tort, ex- 
cept insofar as that right is conferred by the Tort Claims Act. Teer 
Co. v. Highway Commission, 265 N.C. 1, 9, 143 S.E. 2d 247. That 
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act provides that the Industrial Commission shall determine whether 
such claim arose as the result of ‘fa negligent act” of an officer, em- 
ployee, involuntary servant or agent of the State under circum- 
stances such that if the State were a private person it would be li- 
able to the claimant. G.S. 143-291. The act permits recovery only 
for negligent acts of employees of the Highway Commission, not for 
their negligent omissions or failures to act. Wrape v. Highway Com- 
mission, 263 N.C. 499, 139 S.E. 2d 570; Flynn v. Highway Commis- 
sion, 244 N.C. 617, 94 8.E. 2d 571. 

It is necessary to recovery that the affidavit filed in support of 
the claim and the evidence offered before the Commission identify 
the employee alleged to have been negligent and set forth the spe- 
cific act or acts of negligence relied upon. Floyd v. Highway Com- 
mission, 241 N.C. 461, 85 S.E. 2d 703. The affidavit filed with the 
Commission in this instance does not comply with either of these re- 
quirements. It alleges that J. B. Harris is the defendant’s road main- 
tenance supervisor for Vance County, but it does not allege any act 
done by him and there is no evidence of any act by this employee. 

The plaintiff’s evidence shows that the gravel was not placed 
upon the intersection by any employee of the defendant. The fail- 
ure of the defendant’s employees to remove it cannot be basis for 
an award under the Tort Claims Act. The Industrial Commission 
found as a fact that, ‘There was no negligent act on the part of a 
named employee of defendant.”’ There is no evidence in the record 
to support a contrary finding. Therefore, the record would not sup- 
port an order for the payment of damages to the plaintiff. 

It is not necessary to consider exceptions by the plaintiff to the 
exclusion of evidence offered by him since, had all of this evidence 
been admitted, it would not have supplied any proof of the above 
mentioned prerequisite to a right of recovery in the plaintiff. 

There is no evidence in the record which would support a find- 
ing of negligent construction of either of these roads, as the plaintiff 
eontends in his brief. The mere showing that gravel accumulated 
upon the intersection is not evidence of negligent construction. 


Affirmed. 


STATE v. JOSEPH DANIEL BLACKNELL. 
(Filed 12 April, 1967.) 


1. Indictment and Warrant § 14— 
By pleading to a warrant in a court having jurisdiction of the offense, 
defendant waives any defect incident to the authority of the person is- 
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suing the warrant, and motion to quash thereafter made is addressed to 
the discretion of the trial court. 


2. Automobiles § 3— 


A warrant charging that the named defendant did unlawfully and 
wilfully operate a motor vehicle on public streets or highways while his 
license was suspended, sufficiently charges defendant’s violation of G.S. 
20-28 without specific reference to the statute. 


AppraL by defendant from Johnson, J., October 1966 Regular 
Criminal Session of FRANKLIN. 


Thomas Wade Bruton, Attorney General; Wilham W. Melvin, 
Assistant Attorney General; T. Bure Costen, Staff Attorney, for the 
State. 

Hubert H. Senter for defendant. 


Per CurtaAM. Defendant was first tried in the Mayor’s Court 
of Franklinton upon a warrant which charged: “On Fri. the 11 day 
of Sept., 1964, at 4:45 P.M. in Franklin County in the vicinity of 
Franklinton (1 M E) on RP 1211, Joseph D. Blacknell did unlaw- 
fully and willfully operate a motor vehicle upon the public 
streets or highways ... (X) By driving while license has been 
suspended.” The warrant purports to have been issued by M., O. 
Perry, Deputy Clerk of the Franklinton Court. See N. C. Priv. Laws 
1905, ch. 92; N. C. Sess. Laws 1947, ch. 1095; N. C. Sess. Laws 1953, 
ch. 333; N. C. Sess. Laws 1959, ch. 750. The jury returned a verdict 
of guilty as charged; the Mayor imposed a prison sentence of six 
months; and defendant appealed to the Superior Court, where he 
was tried de novo. 

Evidence for the State tended to show: Three or four days before 
September 11, 1964, defendant took a letter which had been mailed 
to him by the North Carolina Department of Motor Vehicles to 
Maylon Kearney, a police officer of the Town of Franklinton, and 
asked him what the letter meant. Mr. Kearney explained to de- 
fendant that it was notice to him that his driver’s license had been 
revoked for the period specified therein. On September 11, 1964, 
State Highway Patrolman E. M. Roberts encountered defendant 
driving a 1963 Ford truck on Rural Paved Road 1211, which runs 
from Franklinton to Louisburg. The patrolman arrested defendant 
for driving while his license was suspended and took from him 
temporary permit #079647. 

The State introduced in evidence a certified copy of defendant’s 
“official record of convictions for violations of motor vehicle laws 
and departmental actions.” G.S. 20-42(b); State v. Corl, 250 N.C. 
258, 108 S.E. 2d 615. This document showed, inter alia, that de- 
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fendant’s operator’s license was “suspended April 24, 1964, to April 
24, 1965.” It also contained this additional information: “Mailed 
——June 11, 1964—— Pick up notice served Stp. 11, 1964. Pfe. Roberts, 
Rec. on file in dept.’”? On cross-examination, Patrolman Roberts tes- 
tified in answer to defense counsel’s questions that defendant’s li- 
cense had been suspended because he had accumulated twelve points; 
that the quoted entry meant that the Department of Motor Vehicles 
had received defendant’s license by mail on June 11, 1964, and that 
“pick up notice served Spt. 11, 1964” had reference to the temporary 
license which he himself had taken from defendant on that date and 
mailed to the department. 

Defendant, as his only witness, testified that prior to September 
11, 1964, he had never received a revocation notice from the De- 
partment of Motor Vehicles; that the leense which Patrolman 
Roberts took from him on that date was not a temporary license; 
and that he had never gone to the police station to talk to Mr. 
Kearney about any letter. Defendant also said, “The driver’s li- 
cense that I have now is the same license that I showed Trooper 
Roberts.” 

The jury’s verdict was “guilty as charged.” From a judgment 
of imprisonment, defendant appealed. 

After having twice pled to the warrant in courts having juris- 
diction of the offense charged, at the conclusion of the State’s evi- 
dence, defendant moved to quash the warrant. The record does not 
disclose what grounds, if any, he then specified as a basis of the 
motion. He now contends that M. O. Perry was not a person au- 
thorized to issue warrants. Defendant’s motion came too late. This 
Court has consistently held that by pleading to the warrant a de- 
fendant waives any defects ‘incident to the authority of the person 
who issued the warrant.” State v. Wiggs, 269 N.C. 507, 510, 153 S.E. 
2d 84, 86. A motion to quash made after plea is addressed to the 
discretion of the trial court. 2 Strong, N. C. Index, Indictment and 
Warrant § 14 (1959). 

Defendant further contends that the warrant will not support 
the judgment because it fails to charge a violation of G.S. 20-28, 
which provides in pertinent part: 


“Any person whose operator’s or chauffeur’s license has been 
suspended or revoked other than permanently . . . who shall 
drive any motor vehicle upon the highways of the State while 
such license is suspended or revoked shall be guilty of a mis- 
demeanor... .” 


One violates this section if he operates a motor vehicle on a public 
highway while his operator’s license 1s in a state of suspension. 
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State v. Sossamon, 259 N.C. 374, 180 S.E. 2d 638. The warrant 
sufficiently charges a violation of G.S. 20-28, and the State’s evidence 
was plenary to overrule defendant’s motion for nonsuit. 

In the trial we find 

No error. 


LLOYD M. TYNDALL, PuLarntifF, v. MURIEL T. TYNDALL, DEFENDANT, AND 
GOLDSBORO SAVINGS AND LOAN ASSOCIATION, GARNISHEE. 


(Filed 12 April. 1967.) 


1. Divorce and Alimony § 28— 


Allegations that plaintiff husband paid certain sums to his wife under 
court order solely for the support of the children of the marriage, that 
the wife failed to use the money for the support of the children but used 
a part of it for her sole benefit and had deposited the balance in a sav- 
ings account in her name, fails to state a cause of action, irrespective of 
allegations of fraud, since the facts alleged would give rise to a cause of 
action for the benefit of the children, but not a cause of action in favor 
of plaintiff to recover for his own benefit the moneys paid for the sup- 
port of the children. 


2. Pleadings § 19— 


Where plaintiff’s allegations affirmatively disclose that the cause of ac- 
tion he attempted to allege is fatally defective, the court properly dis- 
misses the action upon demurrer. 


3. Pleadings § 24— 
A motion to be allowed to amend after trial is begun is addressed to the 
discretion of the trial court, and the denial of the motion will not be dis- 
turbed in the absence of a showing of abuse. 


4, Attachments § 1— 
Where the allegations of the complaint affirmatively disclose that the 
cause of action attempted to be alleged is fatally defective, the incidental 
attachment of plaintiff’s property must be dissolved. 


AppEAL by plaintiff from Copeland, Special Judge, December 
1966 Civil Session of WAYNE. 

Summons was issued and complaint filed on November 1, 1966. 
Simultaneously therewith levy was made, in ancillary attachment 
proceedings, on a savings account of $1,380.62 in the name of de- 
fendant in Goldsboro Savings and Loan Association. 

The complaint alleges in substance, except when quoted, the fol- 
lowing: Plaintiff and defendant, formerly husband and wife, were 
divorced on March 4, 1963. A consent judgment entered in the di- 
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vorce action obligated plaintiff to pay to defendant $200.00 a month 
for the support of their two children and to make mortgage pay- 
ments of $75.00 per month. Plaintiff complied therewith until Oc- 
tober 6, 1966, “when said judgment was modified.” In addition, 
plaintiff paid to defendant or to others ‘for her benefit and the 
benefit of the two children” large sums, averaging in excess of $100.00 
each month, in reliance on defendant’s representations to him each 
month that “she was broke,” and that the children would ‘‘go 
hungry” and “go lacking,” if he did not furnish support money “over 
and above the amounts required in the consent judgment.” In this 
manner defendant “wilfully and intentionally tricked the plaintiff 
out of $2,880.00,” and “practiced fraud and deceit upon him, thereby 
obtaining his money when she would not have done so by a truthful 
representation of the facts.” Since August 1, 19638, defendant has 
diverted $2,880.00 paid to her “for the children’s benefit,” placed 
it in a savings account in her name in Goldsboro Savings and Loan 
Association and made withdrawals from time to time for her sole 
benefit. The balance in said savings account is $1,380.62. Plaintiff 
first became aware of the fraud and deceit practiced upon him by 
defendant in October 1966, when plaintiff, “because of the defend- 
ant’s addiction to the excessive use of alcohol and her resulting in- 
ability to care for the plaintiff’s children,’ made a motion “for a 
modification of the consent support judgment previously entered.” 
Plaintiff alleges defendant is indebted to him in the sum of $2,880.00. 

Plaintiff does not allege in what manner the 1963 consent judg- 
ment was modified on October 6, 1966. 

The ground for attachment stated in plaintiff’s affidavit therefor 
is that “the defendant has secreted, and intends to continue secret- 
ing, a certain savings account in the amount of $1,380.62 at Golds- 
boro Savings and Loan Association, Goldsboro, North Carolina, for 
the express and specific purpose of defeating such judgment as the 
plaintiff might obtain in this action.” 

Defendant demurred and moved (1) to dissolve the attachment 
and (2) to dismiss the action. 

The court, being of the opinion the complaint fails to state a 
cause of action and that the affidavit for attachment fails to comply 
with G.S. 1-440.3, entered judgment sustaining the demurrer, dis- 
solving the attachment and dismissing the action. Prior to the entry 
of said judgment, the court, in its discretion, had denied motions by 
plaintiff for leave to amend his complaint and his affidavit for at- 


tachment. 


Robert H. Futrelle for plaintiff appellant. 
Herbert B. Hulse for defendant appellee. 
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Per Curiam. Plaintiff knew his children would not “go hungry” 
if the two hundred dollars per month he paid in compliance with the 
consent judgment were used for their support. Moreover, he knew 
his children would “go lacking” in some respects if he did not make 
additional payments for their support. Whatever the status of de- 
fendant’s personal financial affairs the gravamen of the complaint 
is that defendant failed to use money paid to her for the support of 
the children for that purpose, but used part of it for her sole benefit 
and now has the balance in a savings account. 

Conceding plaintiff’s allegations are sufficient to establish $2, 880, 00 
was paid by plaintiff to defendant for use solely for the support of 
the two children, her failure to use the money for that purpose would 
give rise to a cause of action for the benefit of the children, to be 
prosecuted in their behalf, not to the cause of action plaintiff has 
attempted to allege, namely, a cause of action to recover for his own 
benefit a judgment against defendant in the amount of $2,880.00. 

It would seem plaintiff’s allegations affirmatively disclose the 
cause of action he attempts to allege is fatally defective. If so, this 
was sufficient ground for sustaining the demurrer and dismissing the 
action. Parrish v. Brantley, 256 N.C. 541, 124 S.E. 2d 533. Be that 
as it may, plaintiff’s present allegations, particularly with reference 
to fraud, are fatally defective; and it was proper to sustain the de- 
murrer on this ground. Moreover, since the court, in its discretion, 
denied plaintiff’s motion for leave to amend the complaint, a dis- 
missal of the action was proper. There is nothing in the record tend- 
ing to support plaintiff’s assertion that the court abused its discre- 
tion in denying his motion for leave to amend. 

Under these circumstances, independent of considerations relat- 
ing to the sufficiency of the affidavit for attachment, the order of 
attachment was properly dissolved. Knight v. Hatfield, 129 N.C. 
191, 89 S.E. 807. Hence, the judgment of the court below is affirmed. 

Affirmed. 


BARBARA F. CURRIN anp B. H. CURRIN vy. HOBART C. SMITH, G. C. 
(BOB) SMITH, JR.. HIDDEN VALLEY BUILDERS, INC., a Corpora- 
TION, AND HOBART SMITH CONSTRUCTION COMPANY, aA Corpora- 
TION. 

(Filed 12 April, 1967.) 


Injunctions § 138; Appeal and Error § 3— 
In an action against the purchasers of the remaining undeveloped lots 
in a subdivision to recover damages and to restrain further violation of 2 
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restrictive covenant specifying the minimum square feet of heated floor 
area for each dwelling in the subdivision, order dissolving the temporary 
restraining order theretofore entered in the cause is not reviewable in the 
absence of a showing of abuse of discretion, since it is an interlocutory 
order which does not affect a substantial right of plaintiffs in view of the 
fact that in the event plaintiffs prevail upon the final hearing and it 
should be determined that they are entitled to equitable relief in addition 
to damages, they would have the remedy of mandatory injunction. G.S. 
1-500. 


APPEAL by plaintiffs from Froneberger, J., 9 January 1967 
Schedule “B” Civil Session of MECKLENBURG. 

Plaintiffs filed complaint in Superior Court of Mecklenburg 
County, alleging, in substance, the following: That Spangler Con- 
struction Company acquired a tract of land in Mecklenburg County 
in 1959 and subdivided the land into residential lots, to be known 
as Lansdown Subdivision; thereafter, on 19 August 1959 Spangler 
Construction Company entered into a restrictive covenant agree- 
ment with all persons, firms or corporations subsequently acquiring 
any of the lots in said development, the restrictive covenants to run 
with the land for thirty years. The restrictive covenant agreement 
was duly recorded in the office of the Register of Deeds of Meck- 
lenburg County. The pertinent restrictions in said agreement are 
as follows: 


“(G) No single-family dwelling, one story in height, shall 
be erected or maintained on any of said lots, with a square foot 
heated floor area of less than 1,700 square feet; provided, that. 
if there is a garage attached to a side of the residence, the 
square foot heated floor area of the dwelling shall be not less 
than 1,600 square feet. . . .” 

“(O) If the parties hereto, or any of them, or their heirs 
or assigns, shall violate or attempt to violate any of the said 
covenants herein, it shall be lawful for any other person or 
persons owning any real property situated in said development 
or subdivision subject to similar restrictions to prosecute any 
proceedings at law or in equity against the person or persons 
violating or attempting to violate any such covenant and either 
to prevent him or them from doing so or to recover damages 
or other dues for such violation.” 


After partially developing the subdivision, Spangler Construc- 
tion Company sold the remaining lots to defendants herein, and de- 
fendants began to sell lots on which they had constructed dwellings. 
The deed from Spangler to defendants provided that grantor would 
“warrant and defend the said title to the same against the lawful 
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claims of all persons whomsoever, except easements, restrictions and 
1963 taxes.” Thereafter, defendants by warranty deed sold plain- 
tiffs a lot within the subdivision, said deed containing these words 
of limitation: “subject to restrictions and easements of record.” 

Plaintiffs complain that defendants have laid a brick foundation 
for a one-story dwelling, without garage, which when completed 
would contain less than 1,600 square feet of heated floor space. 
Plaintiffs prayed for money damages in the amount of $10,000, and 
for a mandatory injunction to remove dwellings not complying with 
the covenants. They also praved for a temporary restraining order, 
pending final hearing, restraining defendants from further construct- 
ing any dwelling on any of said lots in violation of the restrictive 
covenants or from conveying any lots on which dwellings have been 
constructed in violation of said covenants. 

Upon filing complaint on 30 December 1966, Falls, J., entered a 
temporary restraining order, restraining defendants from continu- 
ing to construct any dwelling in said development which had less 
than 1,700 square feet of heated floor space, particularly the dwell- 
ing being constructed on lot 17 in Block 16 of said subdivision. De- 
fendants were ordered to appear on 12 January 1967 to show cause 
why the order should not be continued to fina] determination of this 
action. Hearing was held during the 9 January 1967 Schedule “B” 
Civil Session of Mecklenburg before Judge Froneberger on the com- 
plaint, affidavits of both parties, and oral arguments of counsel. By 
judgment dated 13 January 1967 Judge Froneberger vacated and 
dissolved the restraining order entered by Judge Falls. Plaintiffs 
appealed. 


Don Davis and Beverly H. Currin for plaintiffs. 
Levine, Goodman & Murchison for defendants. 


Per CurtamM. G.S. 1-500 provides: 


“Restraining orders and injunctions in effect pending ap- 
peal; indemnifying bonds. — Whenever a plaintiff shall appeal 
from a judgment rendered at chambers, or in term, either va- 
cating a restraining order theretofore granted, or denying a 
perpetual injunction in any case where such injunction is the 
principal relief sought by the plaintiff, and where it shall ap- 
pear that vacating said restraining order or denying said in- 
junction will enable the defendant to consummate the threat- 
ened act, sought to be enjoined, before such appeal can be heard, 
so that the plaintiff will thereby be deprived of the benefits of 
any judgment of the Supreme Court, reversing the judgment of 
the lower court, then in such case the original restraining order 
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granted in the case shall in the discretion of the trial judge be 
and remain in full force and effect until said appeal shall be 
finally disposed of: Provided, the plaintiff shall forthwith ex- 
ecute and deposit with the clerk a written undertaking with 
sufficient surety, approved by the clerk or judge, in an amount 
to be fixed by the judge to indemnify the party enjoined against 
all loss, not exceeding an amount to be specified, which he may 
suffer on account of continuing such restraining order as afore- 
said, in the event that the judgment of the lower court is af- 
firmed by the Supreme Court.” (Emphasis ours) 


The dissolution of the restraining order was in the discretion of 
the trial judge. Such order is not reviewable by this Court except in 
cases of abuse of discretion. This record reveals no abuse of discre- 
tion on the part of the trial judge. G.S. 1-500; Clark v. McQueen, 
195 N.C. 714, 148 S.E. 528. 


“ . , Ordinarily, an appeal will lie only from a final judg- 
ment. Perkins v. Sykes, 231 N.C. 488, 57 S.E. 2d 645. An ap- 
peal from an interlocutory order will be dismissed as fragmen- 
tary and premature unless the order affects some substantial 
right and will work injury to appellant if not corrected before 
appeal from final judgment.” Steele v. Hauling Co., 260 N.C. 
486, 1383 S.E. 2d 197. 


Plaintiffs seek monetary damages, and should they be entitled 
to the additional equitable relief, there will be no injury to appel- 
lants if not granted before final judgment, since, if it is determined 
that the dwelling violates restrictive covenants, plaintiffs would 
have a remedy of mandatory injunction to compel defendants to 
conform the structure to the covenants. Ingle v. Stubbins, 240 N.C. 
382, 82 S.E. 2d 388. 

For reasons stated, plaintiffs’ appeal is 
Dismissed. 


STATE OF NORTH CAROLINA y. BEAUFORD MERRILL HIGGS. 
(Filed 12 April, 1967.) 


1. Indictment and Warrant § 10— 
A difference between the spelling of defendant’s given names in the in- 
dictment and in defendant’s birth certificate is not fatal, the names com- 
ing within the doctrine of idem sonans and there being no question of 
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identity, and defendant having made no objection or challenge during the 
trial. 
2. Criminal Law § 154— 


In the absence of any assignment of error in the record, the judgment 
must be sustained when no error appears on the face of the record. 


AppgEAL by defendant from Johnson, J., September 12, 1966 Mixed 
Session of PERSON. 

In each of two bills of indictment, defendant — under the name 
of Beauford Merrill Higgs—, Glen Carl Sheets, and David Arthur 
Sheets were jointly charged with the felonies of breaking and enter- 
ing and larceny. One bill charged that, on July 2, 1966, these three 
men feloniously broke into and entered a building occupied by 
Turner Harris, and known as Turner’s Steak House, with the in- 
tent to steal personal property located therein and did steal there- 
from personal property of the value of $30.00. The other bill charged 
that, on July 5, 1966, the three feloniously broke into and entered 
a building occupied by Paul Edward Chambers with the intent to 
steal his personal property and did steal therefrom goods and money 
belonging to Paul Edward Chambers of the value of $75.00. 

Defendant, through his counsel, pled not guilty to both indict- 
ments. Without objection, all charges were consolidated for trial. 
Glen Carl Sheets and David Arthur Sheets both pled guilty to the 
indictments and, as witnesses for the State, testified that they and 
defendant Higgs had committed the crimes charged in the bills of 
indictment. Defendant, offering no other witnesses in his behalf, 
testified that he had been with the Sheets boys in the early part of 
the nights of July 2nd and July 5th but that he was not with them 
at the time they entered Turner’s Steak House and Chambers’ 
place. On cross-examination, defendant admitted that he had prev- 
iously served a prison term for breaking and entering and larceny 
and, in addition, had been committed to training schools four or five 
times. On three occasions he has escaped. 

The jury’s verdict was guilty as charged in both bills of indict- 
ment. Concurrent sentences of five to seven years were imposed on 
each count, and defendant appealed. 


T. W. Bruton, Attorney General, and Millard R. Rich, Jr., As- 
sistant Attorney General, for the State. 
S. B. Davis, Jr., for defendant. 


Per CurtaM. The case on appeal contains no assignment of 
error, and the transcript reveals that not a single objection was 
made or exception entered during the trial. Notwithstanding, after 
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being informed by the court that he was entitled to appeal as a 
matter of right at the expense of the State, defendant gave notice 
of appeal, and counsel was appointed to bring up the case. 

In preparing the case on appeal, counsel included a birth cer- 
tificate which had not been introduced in evidence at the trial. It 
shows, inter alia, that a white male named Burford Murril Higgs 
was born in Person County on June 22, 1950. In this court, counsel 
moves in arrest of judgment for that defendant had been charged 
and tried under the wrong name. The motion is overruled. Even if 
we assume that the inserted birth certificate is defendant’s, it can 
avail him nothing. He was tried under the name of Beauford Merrill 
Higgs without objection or challenge, and he was sentenced under 
the same name. On the trial, no point was made of the slight vari- 
ance between the given names of Beauford and Burford and of the 
slight variance in the spelling of the middle name, and defendant 
will not now be heard to say that he is not the man named in the 
bill of indictment. ‘Where defendant is tried without objection un- 
der one name, and there is no question of identity, he will not be 
allowed on appeal to contend that his real name was different.” 2 
Strong, N. C. Index, Indictment and Warrant § 10 (1959). Further- 
more, the names Beauford and Burford sound enough alike to come 
within the rule of idem sonans, as do the names Merril and Murril. 
State v. Vincent, 222 N.C. 548, 23 S.E. 2d 832. 

When the case on appeal contains no assignments of error, the 
judgment must be sustained, unless error appears on the face of the 
record. State v. Williams, 268 N.C. 295, 150 S.E. 2d 447. An exam- 
ination of the record proper reveals 

No error. 


POLLY SOUTHERN RING vy. LAWRENCE DEWITT RING. 
(Filed 12 April, 1967.) 


Divorce and Alimony § 21— 


Allegations that defendant had wilfully refused to make subsistence 
payments as directed by prior judgment of the court, G.S. 50-16, supports 
plaintiff's motion that defendant be attached for contempt, placing the 
burden on defendant to show facts constituting justification, and demurrer 
to the motion is improperly sustained when the motion does not allege 
facts affirmatively disclosing conduct relieving defendant of further obli- 
gations under the judgment, and its allegation of a temporary resumption 
of cohabitation induced by fraudulent misrepresentations he/ld insufficient 
to establish such defense, which should be determined upon plenary hear- 
ing on return of the order to show cause. 
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AppraL by plaintiff from Gambill, J.. January 31, 1967 Civil 
Session of ForsyTH. 

The decision below sustained defendant’s demurrer ove tenus to 
plaintiff’s amended motion that defendant be attached for contempt 
for wilful failure to comply with the provision of a judgment en- 
tered in this cause on May 13, 1966, in which it was “OrpeRED, ApD- 
JUDGED AND Dercreep that the defendant pav into the Domestic Re- 
lations Court of Forsyth County the sum of $30 per week, begin- 
ning on Friday, the 20th day of May, 1966, and continuing there- 
after on each and every succeeding Friday until the plaintiff, Polly 
Southern Ring, dies or remarries, said sum to be disbursed by said 
Court to Polly Southern Ring for her separate maintenance and sup- 
port.” The motion alleged that defendant was then in arrears in the 
amount of $410.00. 

Plaintiff instituted this action on April 25, 1966, under G.S. 50-16, 
for subsistence and counsel fees. She alleged, inter alia, that she and 
defendant were married on October 1, 1955; that they lived together 
as husband and wife until on or about July 25, 1965, when defend- 
ant abandoned plaintiff “for another woman”; and that no children 
had been born of their marriage. No answer was filed by defendant. 
On May 18, 1966, by and with the consent of the parties and their 
counsel, the judgment containing the provision quoted above was 
entered. 

Plaintiff’s amended motion, which was filed December 28, 1966, 
asserts defendant made the payments of $30.00 a week as required 
by the judgment of May 13, 1966, “until on or about October 6, 
1966, when he stopped.” She asserts defendant, while in arrears in 
his payments, “begged the plaintiff to permit him to return home”; 
that he represented to her “that he wanted to come home and resume 
the marriage relation, and that he wanted to live with the plaintiff”; 
that, in fact, these representations and promises were false and 
fraudulent in that defendant “at no time intended to fulfill” said 
representations and promises and his only purpose and intent was 
to relieve himself of the burden of continuing to make payments as 
required by said judgment of May 13, 1966, for plaintiff’s separate 
maintenance; that plaintiff, by reason of defendant’s false and 
fraudulent representations and in reliance thereon, permitted de- 
fendant to return home ‘on a trial basis”; that, under these cir- 
cumstances, he returned home on Wednesday, November 2, 1966, 
“and stayed two days, and then left, not to return”; that the two 
days that defendant spent with plaintiff, as a result of defendant’s 
false and fraudulent representations, did not constitute a bona fide 
resumption of the marriage relation and did not relieve defendant 
of his obligations under said judgment of May 138, 1966. If it should 
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be held, contrary to her contentions, that defendant was relieved of 
further obligation to make payments as required by said judgment, 
plaintiff asserts alternatively the court should award to her “reason- 
able maintenance separately from the defendant, suit money, and 
counsel fees in a reasonable amount.” 

Defendant demurred ore tenus to said amended motion. The 
court entered judgment sustaining this demurrer and taxing “the 
costs of this action . . . against the plaintiff.” Plaintiff excepted 
and appealed. 


H, Glenn Pettyjohn for plaintiff, appellant. 
Hayes & Hayes for defendant appellee. 


Per Curiam. The record is silent as to the ground of objection 
interposed and considered in the court below as a basis for the de- 
murrer. Defendant contends, in his brief, that the judgment for ali- 
mony was annulled “by his reconciliation and resumption of cohabi- 
tation with plaintiff.” 

The hearing below was on return of an order directing that de- 
fendant show cause why he should not be punished for contempt for 
wilful failure to pay $30.00 per week to plaintiff for her separate 
maintenance in accordance with said judgment of May 138, 1966. A 
motion for such an order need not allege facts with the particularity 
required when alleging a cause of action or an affirmative defense. 
The allegation that defendant had wilfully failed to make the pay- 
ments required by the judgment and was in arrears in a substantial 
amount would seem a sufficient basis for the issuance of the show 
cause order. 

Assuming defendant has wilfully failed to make the payments 
required by said judgment, it would be incumbent upon him to show 
facts constituting justification. Absent a hearing and findings of 
fact, the only question presented by this appeal is whether the facts 
alleged in plaintiff’s amended motion affirmatively disclose such con- 
duct as to relieve defendant from further obligation to pay for 
plaintiff’s separate maintenance either as provided in said judgment 
or in accordance with any further order in this cause. When con- 
sidered in the light most favorable to plaintiff, this question must 
be answered, “No.” Accordingly, the judgment of the court below is 
vacated; and the cause is remanded for a plenary hearing on return 
of the order to show cause. From the evidence adduced at such hear- 
ing, the court will find the facts and enter judgment thereon. 

Error and remanded. 
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MOLLIE PHILLIPS v. WHITE SWAN LAUNDRY, INC. 
(Filed 12 April, 1967.) 


Negligence § 37f— 

Evidence tending to show that defendant slipped and fell to her injury 
on a thin sheet of ice over the sidewalk in front of the door leading to 
defendant’s place of business, and that the fall occurred early on the 
morning after a snow and sleet storm, held insufficient to be submitted 
to the jury on the issue of defendant’s negligence. 


APPEAL by plaintiff from Lupton, J., September, 1966 Session, 
WILKES Superior Court. 

The plaintiff, Mollie Phillips, instituted this civil action against 
the defendant, White Swan Laundry, Inc., to recover damages for 
the personal injuries she sustained when she stepped and fell on a 
thin coating of ice over the sidewalk in front of the door leading 
into the defendant’s laundry. The fall and injury occurred on the 
early morning of January 2, 1964 in the Town of Elkin. The plain- 
tiff alleged the defendant was negligent in permitting a “thin and 
almost impossible to see” coat of ice to remain on the sidewalk, 
creating a dangerous and hazardous condition, at or near the en- 
trance to its place of business. 

The evidence disclosed that snow and sleet fell throughout the 
Elkin area on January 1. During the night the temperature was be- 
low freezing and as a result, ice froze on the sidewalk in front of the 
defendant’s place of business, creating a condition hazardous to de- 
fendant’s customers. 

The defendant, by answer, denied negligence, alleging that be- 
cause of the weather conditions streets and sidewalks were slick and 
dangerous all over town; that the sidewalk where plaintiff fell was 
kept and maintained by the Town of Elkin; that plaintiff could and 
should have taken precaution to avoid injury and her failure in that 
respect caused or contributed to her injury. 

At the close of the evidence the Court entered judgment of in- 
voluntary nonsuit. The plaintiff excepted and appealed. 


Charles M. Neaves, Moore & Rousseau by Larry 8S. Moore, for 
plaintiff appellant. 
W. G. Mitchell, for defendant appellee. 


Per Curiam. The evidence disclosed that snow and sleet fell 
throughout the area the day before the plaintiff sustained her in- 
jury. During the night, freezing temperatures had caused the town’s 
sidewalks to become coated with a thin sheet of ice. The evidence 
failed to show the defendant was in control of or responsible for the 
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condition of the weather or of the sidewalk where the plaintiff fell. 
In cases of the character here disclosed, liability for injury attaches 
only where responsibility of the defendant for the dangerous condi- 
tion is shown by the evidence. Failure to show negligence on the 
part of the defendant required nonsuit. The judgment is 

Affirmed. 


LESLIE GAHAGAN v. KEITH GOSNELL anp Wire, CHRISTINE D. GOS- 
NELL; ano MILBURN GOSNELL anp Wire, ANNIE SHELTON GOS- 
NELL. 


(Filed 19 April, 1967.) 


1. Ejectment § 9— 

Where it appears that a surveyor had surveyed the property and tied 
in with the description in plaintiff's deed, natural objects and well known 
eorners found by him, and had prepared a map of his survey, the 
testimony of the surveyor that plaintiff’s land lay to the west of a line 
drawn on the map is based upon his personal knowledge gained from his 
survey and the natural objects and corners found by him, and is not 
merely a statement of plaintiff’s contentions. 


2. HKjectment § 10— 


Where plaintiff introduces mesne conveyances from the State to him 
and introduces evidence tending to fit the land claimed by him to each of 
the descriptions in the deeds constituting his chain of title, nonsuit is im- 
providently entered. 


AppEaAL by plaintiff from Campbell, J., at August-September, 
1966, Regular Civil Term of Mapison County Superior Court. 

The plaintiff alleged he was the owner of a tract of land, which 
included among its calls “with the Agreement Line (made by the 
Laurel River Logging Company and the Gahagan and Brigman 
Heirs) to the Martin Shelton Sourwood Corner.” That the defend- 
ants were trespassing on part of the lands; that he and his prede- 
cessor had held the lands under color of title, etc., for more than 
twenty years and more than seven years; that the acts of defendants 
constitute a cloud on his title and prayed that he be adjudged the 
owner of the lands in question and recover $300.00 damage result- 
ing from defendants’ trespass. 

Defendants denied trespassing on plaintiff’s lands saying they 
were the true owners of all the lands they had occupied. 

While not started as a boundary proceeding under G.S. 38-1 et 
seq. the trial developed into a question as to where the east-west 
dividing line of the contesting parties was. 
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A surveyor was appointed to survey the lands and contentions 
of each party. The surveyor representing the plaintiff drew a map 
of his claims and testified in his behalf. At the conclusion of plain- 
tiff’s evidence the Court allowed defendants’ motion for nonsuit and 
plaintiff appealed. 


A. E. Leake, Attorney for the plaintiff appellant. 
Riddle and Briggs by Bruce B. Briggs, Attorneys for defendant 
appellees. 


Purss, J. The plaintiff introduced a deed from Bonnie Gaha- 
gan to him dated August 17, 1964 and recorded in Deed Book 98, 
page 183, of Madison County Registry. It conveyed a tract of land 
with a number of calls, one of which was “the Agreement Line” re- 
ferred to in the statement of facts. After the deed including the de- 
scription had been read to the plaintiff in the presence of the jury, 
he said: “I can identify the property that is described in the Deed 
* * * Tt is a part of the America Brigman Gahagan land. It is 
the land described in my complaint. I call that particular tract of 
land the Bessie Holt Tract.” In deeds going back over one hundred 
years, the plaintiff then offered a connected chain of title, conclud- 
ing with a State grant in 1796, and as each description was read, he 
testified that it included what he called his ‘Bessie Holt Tract.” 

The plaintiff thus made out a prima facie case, meeting the re- 
quirements laid down by Justice Ervin in Paper Co. v. Cedar Works, 
239 N.C. 627, 80 S.E. 2d 665, in which he said, inter alia; 


“The several methods of showing prima facte title to land in 
actions of ejectment and other actions involving the establish- 
ment of land titles are enumerated in the famous case of Mob- 
ley v. Griffin (104 N.C. 112, 10 S.E. 142) * * * The plain- 
tiff proves a prima facie title to land by tracing his title back 
to the State as the sovereign of the soil. AMfcDonald v. A{ceCrum- 
men, 235 N.C. 550, 70 S.E. 2d 703; Moore v. Miller, 179 N.C. 
396, 102 S.E. 627; Caudle v. Long, 132 N.C. 675, 44 S.E. 368; 
Prevatt v. Harrelson, 182 N.C. 250, 48 S.E. 800; Mobley v. 
Griffin, supra; Graybeal v. Davis, 95 N.C. 508. The plaintiff 
satisfies the requirements of this method of proving a prima 
facie title when his evidence shows a grant from the State cov- 
ering the land described in his complaint and mesne convey- 
ances of that land to himself. Power Company v. Taylor, supra; 
(196 N.C. 55, 144 S.E. 523); Buchanan v. Hedden, 169 N.C. 
222, 85 S.E. 417; Land Co. v. Cloyd. 165 N.C. 595, 81 S.E. 752: 
Deaver v. Jones, 119 N.C. 598, 26 S.E. 156.” 
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Mobley v. Griffin, supra, is probably the most used of all North 
Carolina authorities in the trial of land suits. In it, Judge Avery, 
speaking for the court, said: 


“The general rule is that the burden is on the plaintiff, in the 
trial of actions for the possession of land, as in the old action 
of ejectment, to either prove a title good against the whole 
world or good against the defendant by estoppel. Jaylor v. 
Gooch, 48 N.C. 467; Kitchen v. Wilson, 80 N.C. 191. 

“The plaintiff may safely rest his case upon showing such 
facts and such evidences of title as would establish his night to 
recover, if no further testimony were offered. This prima facie 
showing of title may be made by either of several methods. 
Wait & Sedgewick on Trial of Title to Land, sec. 801; Conwell 
v. Mann, 100 N.C. 2384; Malone Real Property Trials, 83. 

“1, He may offer a connected chain of title or a grant direct 
from the State to himself.” 


The other methods are not relevant here and are therefore omit- 
ted. 

In Sledge v. Miller, 249 N.C. 447, 106 S.E. 2d 868, the court said: 
(The plaintiff) “could also carry the burden of proof by showing a 
connected chain of title from the sovereign to him for the identical 
lands claimed by him.” 

The plaintiff further fortified his case through the evidence of 
his surveyor, Birchard Shelton. Mr. Shelton testified that he had 
surveyed the questioned land and had drawn a map, which was 
admitted in evidence, showing the plaintiff’s and defendants’ claims. 
He said that the red line on his map running from A to B to C rep- 
resented the line claimed by the plaintiffs, and that a blue line, 6544 
feet to the east of it, represented the defendants’ claims. The line ap- 
pears to be about two-thirds of a mile long, so that a little more 
than five acres is Involved. 

Mr. Shelton testified, without objection, “The red line on the map 
indicates the agreement line between the Brigmans and the Gaha- 
gans on one side and the Laurel River Logging Company on the 
other side. According to the map, the red line from A to B to C 
represents the Plaintiff’s contentions. 

“The plaintiff’s lands, the Gahagan lands, lie west of the line 
from A to B and north of the line from B to C. The lands of the 
defendant, Gosnell, lie to the east of the line from A to B and south 
of the line from B to C.” 

He also said, “Mr. Gahagan’s land is on the west and north sides 
of this red line.” 

While this evidence is to some extent invading the province of 
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the jury and is far-reaching and all-inclusive, it is nevertheless in 
the record and without objection. Should the jury accept it, it would 
sustain a finding that the plaintiff is the owner of the land lying to 
the west of the red line, which is the result sought by the plaintiff 
and the sole subject of controversy in the case. 

In Berry v. Cedar Works, 184 N.C. 187, 113 S.E. 772, the sur- 
veyor for the plaintiff testified that the land described in the com- 
plaint lay within the boundaries of the State grant, and the defend- 
ant excepted on the ground that the question involved one of the 
vital matters on which the parties were at issue, and that the an- 
swer assumed to determine an essential element of the verdict. The 
court held that this was evidence of a substantive fact which was 
not incompetent on the ground that the witness invaded the province 
of the jury. 

In Hthendge v. Wescott, 244 N.C. 637, 94 S.E. 2d 846, the court 
said: “It is competent for a witness to state whether or not a deed 
or a series of deeds cover the lands in dispute when he is stating 
facts within his own knowledge. AfcQueen v. Graham, 183 N.C. 491, 
111 S.E. 860; Singleton v. Roebuck, 178 N.C. 201, 100 S.E. 313.” 

As a part of his chain of title, plaintiff introduced an agreement 
dated November 30, 1920 between his predecessors in title, who at 
that time owned the lands in question, and the Laurel River Log- 
ging Company. It included the following provision: 


“That the line dividing the tracts claimed by the parties of 
the first part, or either of them, and the tract claimed by the 
party of the second part, known as the Little Laurel Tract, and 
shall be, and is as follows: 

“BEGINNING at a stake and white pine stump, said stake and 
stump standing South 85 deg. 30’ East 39 poles from a rock 
on the West bank of Little Laurel, at its mouth, corner of 
Will Cook Tract, and runs North 8 deg. West 236.72 poles to 
a stake and pointers; thence North 26 deg. 20’ West cross- 
ing Billy King Branch 15 poles from its mouth, and crossing 
Martin Branch 10 poles from its mouth, and crossing the 
public road which runs up Martin Branch 10 poles from the 
bank of Little Laurel Creek 343.11 poles to a stake and 
pointers; thence East to Will Cook and 8. T. Gosnell’s sour- 
wood corner.” 


The last call in this agreement was Cook and Gosnell’s sour- 
wood corner, and Mr. Shelton refers to it several times in his testi- 
mony. “That southwest corner, identified on the map as point C, is 
the sourwood corner that was formerly the Martin Shelton sourwood 
corner and later the Will Cook and S. T. Gosnell sourwood corner. 
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It is the sourwood corner referred to in these deeds; the Martin 
Shelton sourwood corner. * * * The agreement line didn’t give 
the measurement over to the sourwood. It gave the bearing but not 
the distance.” He later said: “The sourwood at point C is a per- 
fectly natural sourwood sprout on a sourwood stump. * * * The 
sourwood corner at point C is known and referred to in some of the 
deeds as Martin Shelton’s sourwood corner. Martin Shelton was my 
grandfather. I had known of the sourwood corner for some time. It 
had been there the only sourwood of that size. I run my line there, 
started one part of it there and ran to B, as shown here on the map. 
I do know where the southwest corner 1s.” 

The survey did not exactly coincide with the calls of the dividing 
line described above, but the plaintiff calls attention to the fact that 
the line was established some forty-five years before the present 
survey, that surveying methods have changed, land was less valu- 
able in 1920 than in 1965, and therefore less care would be used in a 
survey then, and further, that in this long period of tire there 
would be a major declination of the magnetic bearing. Mr. Shelton 
testified that he wrote out the description for the Bonnie Gahagan 
deed in 1964, and that he arrived at it “by getting the book and page 
of each adjoining tract of land and then got the calls from the lines 
that adjoined the Bonnie Gahagan land. * * * I surveyed all the 
lines around the Bessie Holt Tract except from the forks of the creek 
down to the Beginning corner. This part of the line is in a permanent 
creek bed. I just platted it in with the creek. I surveyed those other 
lines. I took the lines of all the adjoining land owners and got the 
description from them. I took the lines of each tract of land adjoin- 
ing this Bessie Holt tract and wrote this description.” 

From the above it appears that Mr. Shelton had surveyed the 
plaintiff’s property, and in doing so had tied in the description with 
several natural objects and well-known corners such as the Martin 
Shelton (later known as the Will Cook and 8S. T. Gosnell) sourwood 
corner; the “big rock cliff at the mouth of the (Little Laurel) creek 
with red paint on it, and there was a tree stood close to it that also 
had red paint on it.” 

We are of the opinion that when the survevor testified the 
Gahagan land is on the west of the red line and that “the plain- 
tiff’s lands, the Gahagan lands, lie west of the line from A to B,” 
that it was based upon his knowledge of some of the natural objects 
and corners, as well as his survey, and was not merely a statement 
of the plaintiff’s contentions. 

Taken in the light most favorable to the plaintiff, as we must 
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upon a motion for nonsuit, the evidence is sufficient to withstand 
and repel it. 

“It is elementary that upon such motion the evidence offered by 
the plaintiff is to be considered as true, and all reasonable infer- 
ences favorable to the plaintiff are to be drawn therefrom.” Supply 
Corp. v. Scott, 267 N.C. 145, 148 S.E. 2d 1; 4 Strong’s Index, Trial 
§ 21. | 

The judgment of nonsuit is hereby 

Reversed. 


STATE OF NORTH CAROLINA v. CHARLIE LENTZ anp WILLIE LEON 
WILLIAMS. 


(Filed 19 April, 1967.) 


1. Criminal Law § 32— ae 

Defendant does not have the burden of proving his defense of an alibi, 

but the burden remains on the State to prove his guilt beyond a reason- 
able doubt. 


2. Criminal Law § 94— 
When the conduct of a witness so requires, the court may admonish 
him not to argue with the Solicitor but to answer the questions pro- 
pounded by the solicitor. | 


8. Criminal Law § 43— 

Where the prosecuting witness testifies that she fought with defendant 
in resisting armed robbery, photographs showing bruises and injuries to 
her face, even though made a week or so after the event, are competent 
for the purpose of corroboration, the time interval being explained to the 
jury. 


4. Criminal Law § 82-— 

A witness who had identified defendant in her testimony may testify 
that she had told a third person that she was sure she was right in the 
identification, the testimony being of what the witness herself had said 
and therefore not hearsay, and it being competent for a witness to cor- 
roborate herself by testifying that she had made the same statement to 
another and as laying the foundation for corroborating evidence from 
such third party, even though the third party is not later called as a 
witness for the purpose of corroboration. 


5. Criminal Law § 71— 

A statement voluntarily made by defendant is competent when made 
after defendant had been advised of his constitutional right to remain 
silent, his right to have counsel present at the interrogation, and that, if 
he could not afford counsel, counsel would be appointed for him, and 
warned that anything he said could be used against him. 
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6. Criminal Law § 162— 

In the absence of objection or motion to strike, the incidental remark 
of a witness, after stating that he knew the defendant, that he had not 
seen him “since he got back from the County Home” will not be held 
prejudicial, since persons other than criminals are sent to the County 
Home, and such statement is not rendered prejudicial upon its repetition 
in response to further question of the solicitor. 


¢. Criminal Law § 109; Robbery § 5— 

Where all of the evidence discloses that the offense committed was 
that of armed robbery and the sole question is the identity of defendants. 
as the perpetrators of the crime, it is not required that the court submit 
the question of defendants’ guilt of less degrees of the offense charged. 


APPEAL by defendants from Brock, S.J., October 10, 1966 Crim- 
inal Term of ForsytH Superior Court. 

Charlie Lentz, Leon James Gwyn and Willie Leon Williams 
were convicted of armed robbery, and from prison sentences then 
imposed, Lentz and Williams appealed. 

The State offered evidence tending to show that on September 
2, 1966 at approximately 10:30 p.m., the three defendants entered 
the Mize Supermarket and stole at gun point $850.19 belonging to 
the owner, Edna Mize. The testimony of an employee, Mabelline 
Barringer, and a customer, Herman Stimpson, was offered to prove 
the identity of the defendants. Mrs. Edna Mize testified that she 
knew the defendants by appearance, as they had traded in her 
store, but did not know their names. She said that she fought with 
one of the defendants who was wearing a red ski hood. During the 
fight, she saw the lower portion of his face and also observed his 
eyes through the slits in the ski mask. She recognized him as a 
frequent customer to her store. Mrs. Mize also had an altercation 
with another one of the defendants who was wearing a blue stock- 
ing or bandana around his face. During the struggle, she pulled 
down the bandana when he was only about two feet away, and thus 
she was able to identify him. 

The State also offered the testimony of the investigating officer, 
E. G. Cook. He testified concerning several conversations he had 
with Edna Mize concerning the facts about the robbery and the 
identity of the persons involved. Mabelline Barringer identified de- 
fendant Lentz in a line-up as being one of the robbers. On cross 
examination, Officer Cook stated that Mrs. Mize also viewed the 
same line-up but failed to identify Lentz. 

Defendant Lentz offered the testimony of Victoria Carethers and 
James Carethers who testified, in substanec, that Lentz remained 
at their home the entire night in question. 

Leroy Lentz, the brother of defendant Charlie Lentz, also tes- 
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tified that he observed his brother at the Carethers’ home that night. 

Defendant Leon James Gwyn testified that he was drinking some 
wine with Charlie Lentz and another friend until about 8:30 that 
night at which time he felt himself getting high and went home. 

Mary Rose Young and her two children testified that on that 
particular night the defendant Williams slept at their house. Mrs. 
Young testified that Williams laid down about six o’clock that night 
because he was drunk and that he did not awake until the following 
morning. 

Upon verdict of guilty and judgments pronounced thereon, the 


defendants appealed. 


Randolph and Drum, by Clyde C. Randolph, etlaeney? for de- 
fendant appellant Charlie Lentz. 

Booker and Sapp, by Robert H. Sapp, Attorneys for the defend- 
ant appellant Willie Leon Williams. 

T. W. Bruton, Attorney General, and Harry W. McGalliard, 
Deputy Attorney General, for the State. 


Purss, J. The defendants have presented one case on appeal, 
but each has filed a separate brief. 

The case largely depends upon the identity of the persons who 
robbed Mrs. Mize. All of the elements of armed robbery are present, 
and the only seriously contested issue was the question ‘who did it?” 
Mrs. Mize, Mabelline Barringer and Herman Stimpson identified 
the defendants, while the defendant Lentz offered as an alibi that 
he was at the home of Victoria Carethers at the time, while Mary 
Rose Young and her two children testified that the defendant Wil- 
liams was at her home at the time of the robbery. 

Even though a defendant offers evidence of an alibi, he is not 
required to prove it. The burden is still cast upon the State to prove 
his guilt beyond a reasonable doubt. 8. v. Minton, 234 N.C. 716, 68 
S.E. 2d 844; S. v. Bridgers, 233 N.C. 577, 64 S.E. 2d 867; S. v. Shef- 
field, 206 N.C. 374, 174 S.E. 1085. 

Lentz excepts to the admonishment of the Court that he answer 
the questions being propounded to James Carethers. The Court 
rather emphatically instructed the witness Carethers not to argue 
with the solicitor but to answer his questions. The Court has the 
right and the duty to require witnesses to answer the questions pro- 
pounded, and in so doing there was no error. 88 C.J.8., Trial § 49(3). 

Lentz also excepts to the admission of photographs of Mrs. Mize 
which showed the bruises and injury on her face. They were offered 
to illustrate the testimony of Mrs. Mize and were property: admitted 
for this purpose. 
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The defendant particularly complains that the picture showed 
the condition a week or so after the event rather than at the time 
of it. This point was made clear to the jury, and the Court was cor- 
rect in its ruling. A witness may use a photograph to ulustrate his 
testimony and make it more intelligible to the court and jury. 
Simpson v. Oil Co., 219 N.C. 595, 14 S.E. 2d 638. “It will not neces- 
sarily be excluded because * * * it was not made at the time of 
the event to which the testimony relates.” Stansbury, N. C. Evi- 
dence, 2d Ed. § 34. 

The defendant Lentz further excepts to the evidence of Mrs. 
Mize that she had told Mabelline Barringer that she was sure she 
was right in identifying Lentz. This feature of Mrs. Mize’s testi- 
mony was the subject of examination and of cross examination sev- 
eral times. It must be recalled that the witness was testifying as to 
what she had said rather than attempting to corroborate somebody 
else as to what the other person had said. There is a distinction, 
since the State may lay the foundation for corroborating evidence 
in this manner even though the latter 1s not offered or is excluded 
because it does not corroborate. “. . . it is settled by this Court 
that a witness can corroborate himself by testifying that he had 
made the same statement to other parties. S. v. Maultsby, 130 N.C. 
664.” S. v. Journegan, 185 N.C. 700, 117 S.E. 27. 

The State offered the testimony of Officer E. G. Cook that Lentz 
told him that he went to his brother’s home about 8:00 o’clock; that 
a party was going on; that he got intoxicated and laid on the sofa 
and slept there. This was offered to contradict the evidence offered 
for Lentz that he was at the Carethers’ home at the time of the rob- 
bery. The exception is based upon the claim that there was no find- 
ing by the court that Lentz’s statement was voluntary. However, 
Officer Cook had previously testified that when he first talked with 
Lentz and Williams he had advised them of their right to remain 
silent; that anything they said could be used against them in court; 
that they were entitled to counsel; that if they could not afford 
counsel the court would appoint counsel for them, and the defend- 
ants could have counsel present at the interrogation. There was no 
request for findings by the court and no contradiction of this evi- 
dence by the defendants. The defendants’ rights were thus protected 
and the exception is not sustained. 

Mrs. Mize also identified Williams as the person wearing the 
red ski hood which she pulled up and saw his face while he was 
striking her. Williams claimed that he became drunk at the home 
of Mary Rose Young, laid down about 6:00 o’clock and did not 
awake until the following morning. The jury accepted the evidence 
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for the State, and we now consider the exceptions raised in his be- 
half. 

The defendant Gwyn, who was also convicted but did not ap- 
peal, testified that he knew that “I hadn’t seen Leon Williams since 
he got back from the County Home.” The solicitor then asked, 
“You say since he got back from the County Home?” —to which 
the witness replied, ‘““That’s right.” The record merely shows that 
Gwyn made the above statements, which were apparently inci- 
dental, until it was repeated in response to the solicitor’s question. 
While it is recognized that persons are sometimes sent to the county 
home to serve there instead of in prison, it is also true that county 
homes have paid employees and that persons are taken there be- 
cause of ill health, old age, and poverty, and the court cannot as- 
sume the conditions under which Williams was at the county home. 
There was no objection or request to strike the first statement of the 
witness that Williams had been at the county home, and we cannot 
hold that this information, having been put before the Jury without 
exception, becomes prejudicial when repeated. 

Williams also excepts to the failure of the court to instruct the 
jury that he might be found “guilty of some lesser degree of the 
offense charged: common-law robbery, attempted robbery, assault 
with a deadly weapon or simple assault.” 

Upon the evidence of the State, which was uncontradicted as to 
the event, and questioned only as to the perpetrators, all of the ele- 
ments of the offense of armed robbery were clearly shown, and there 
was no evidence to indicate that any person committing the acts 
alleged by the State was guilty of any lesser offense, and the excep- 
tion is overruled. 

Both the defendants were identified by several persons as the 
ones who robbed Mrs. Mize. The defendants denied their guilt and 
offered evidence of an alibi. It thus became a question for the jury 
to determine, and it has done so by its verdict of guilty as to both 
of the defendants. Upon consideration of the record and the excep- 
tions noted by the defendants, we are of the opinion, and so hold, 
that in their trial there was 

No error. 
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CLINARD JOHNSON, ADMINISTRATOR OF THE EsraiE oF PEGGY FAW 
JOHNSON, Deceasep, v. JACK EDWARD McNEIL, CHELSIE M. Mc- 
NEIL anp PAUL GROCE, OrIcINAL DEFENDANTS, AND STEPHEN MICHAEL 
JOHNSON, ADDITIONAL DEFENDANT. 


(Filed 19 April, 1967.) 


Judgments § 13— Default judgment may not be entered against one 
tort-feasor during extension of time to answer granted other tort- 
feasors. 


Plaintiff instituted this action for wrongful death against the driver 
and against the owner of the automobile which collided with the car in 
which intestate was riding as a passenger, alleging negligence on the part 
of defendant driver, and plaintiff also joined the driver of a third car as 
a joint tort-feasor. alleging that at the time this driver was engaged in an 
automobile race with the first defendant driver. Extension of time to an- 
swer was obtained at the instance of the first two defendants. Held: 
Judgment by default against the third defendant during the period of 
extension is error, since defendants were entitled to file a joint answer 
and all of defendants were entitled to the benefit of the extension in the 
absence of provision in the order limiting its application. 


APPEAL by defendant, Paul Groce, from order of Latham, S.J., 
denying motion to set aside judgment by default and inquiry en- 
tered against him on September 9, 1966. 


Hayes & Hayes by Kyle Hayes, for defendant appellant. 
John EK. Hall, for plaintiff anpellee. 
McElwee & Hall, of counsel. 


Hiceins, J. The plaintiff’s intestate sustained fatal injuries as 
a result of a collision between her husband’s automobile, in which 
she was a passenger and a 1965 Ford automobile maintained for 
family purposes by Chelsie M. McNeil and driven by his minor 
son, Jack Edward McNeil, who was a member of the household. 
The plaintiff administrator instituted a civil action against both the 
owner and the driver, alleging the driver was negligent in that he 
was speeding 75 to 80 miles per hour on the public highway, lost 
control of his vehicle which skidded into the driving lane occupied 
by the Ford driven by Stephen Michael Johnson, husband of the 
plaintiff’s intestate. 

The plaintiff joined Paul Groce as a defendant, alleging that at 
the time of the collision the defendant Jack Edward MeNeil and 
Groce were racing on the public highway and that both were jointly 
liable for the consequence of the fatal accident. Mason v. Gillikin, 
256 N.C. 527, 124 S.E. 2d 537; State v. Daniel, 255 N.C. 717, 122 
S.E. 2d 704; Boykin v. Bennett, 253 N.C. 725, 118 S.E. 2d 12. The 
action was instituted and the verified complaint filed on July 26, 
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1966 by McElwee & Hall, attorneys for the plaintiff. Summons and 
complaint were served on that day. 
The Clerk entered this order extending the time to plead: 


“This cause coming on to be heard before the undersigned Clerk 
of the Superior Court of Wilkes County, upon petition of at- 
torneys for defendants for an extension of time in which to file 
answer, demur, or otherwise plead; and it further appearing 
that the attorneys for the plaintiff have consented to said ex- 
tension ; 
Ir Is THEREFORE, By CoNnSENT, ORDERED, ADJUDGED AND Dh- 
CREED That the defendant shall have until September 25, 1966, 
to file answer or otherwise plead in said cause. 
This the 25th day of August, 1966. 
Cora CAUDILL 
Clerk of Superior Court 
of Wilkes County. 
By CONSENT: 
McElwee & Hall 
By: John E. Hall 
Attorneys for Plaintiff.” 


The McNeils filed answer on August 31, 1966 denying that Jack 
Edward McNeil and Paul Groce were engaged in racing or that 
either of the McNeils was negligent in any respect which caused or 
contributed to the intestate’s death. Other defenses not now ma- 
terial were set up in the answer. 

On September 9, 1966 plaintiff obtained the Clerk’s signature to 
what purported to be a judgment by default and inquiry against 
the defendant Groce because of his failure to file answer. At the 
next term of Wilkes Superior Court the defendant Groce, at the in- 
sistence of his insurance carrier, filed a verified motion before Judge 
Latham requesting the judgment by default and inquiry be set aside 
upon two grounds: (1) the Clerk’s consent order entered on Au- 
gust 25, 1966 gave the defendant until September 25, 1966 in which 
to file answer or otherwise plead, and (2) that Groce’s liability was 
alleged to have arisen because at the time of the fatal accident he 
and Jack Edward McNeil were racing on the highway and that two 
days after the suit was brought he was tried in the criminal court 
and acquitted of the charge and, he being inexperienced in such 
matters, concluded that the acquittal exonerated him from all lia- 
bility, civil as well as criminal, and that his failure to answer was 
due to his excusable neglect, and that he has a meritorious defense 
in that he was not racing and not involved in the accident. 

The Court found: (1) Groce was acquitted of the charge of rac- 


N.C] SPRING TERM, 1967. 129 


JOHNSON v. MCNEIL, 


ing on July 28, 1966; (2) he failed to notify the insurance carrier 
that civil process in this Court was served on him; and (3) the copy 
of the complaint served on Groce was not verified and did not show 
the original filed in the Clerk’s office was verified. The Court con- 
cluded that Groce could not take advantage of the order extending 
time and that Groce had failed to show either excusable neglect or 
meritorious defense and denied the motion to set the default judg- 
ment aside. 

The order of the Clerk extending the time to plead was not based 
upon a written motion. The only record is the order itself. It shows 
to have been entered ‘on petition of attorneys for defendants and 
the order granted to the defendant until September 25, 1966 to file 
answer or otherwise plead in said cause”. The plaintiff had instituted 
the suit and charged the McNeils and Groce as being jointly re- 
sponsible for intestate’s death. The attorneys for the plaintiff signed 
the extension order. If they sought or intended to limit the extension 
of time to any one of the three defendants, they should have entered 
the limitation on the order. Not having placed any limitation, rea- 
sonable interpretation requires us to say that the extension was 
granted to each defendant. The plaintiff had elected to sue the de- 
fendants jointly. They had a right to file a joint answer at their 
election. Hence, the Court’s finding that attorneys for the McNeils 
applied for the extension is without significance. 

We hold the failure of the plaintiff to restrict or limit the exten- 
sion order entitled each and all of the defendants to its bene- 
fits. The defendant Groce was entitled to rely on the order which 
extended the time to plead to September 25, 1966 and until that 
day passed the plaintiff, as a matter of law, could not take a 
default judgment against him for failure to answer. In failing to 
give the extension order this effect, Judge Latham committed error 
of law. Other assigned errors need not be discussed. 

The cause is remanded to the Superior Court of Wilkes County 
with direction to vacate the judgment by default and inquiry en- 
tered against Groce on September 9, 1966 and allow Groce time to 
plead. 

Reversed and remanded. 
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Ww. G. H. WEATHERMAN, ADMINISTRATOR OF THE ESTATE OF ARNOLD CLEVE- 
LAND WEATHERMAN, v. ERNESTINE STEELMAN WEATHERMAN, 
ADMINISTRATRIX OF THE ESTATE oF PAUL G. WEATHERMAN. 


(Filed 19 April, 1967.) 


1. Automobiles § 49— 

Evidence that intestate continued to ride with an intoxicated and reck- 
less driver for a number of hours although intestate had opportunity to 
alight from the car with safety at a filling station after the recklessness 
of the driver had become abundantly apparent, held sufficient to raise the 
issue of intestate’s contributory negligence for the determination of the 
jury in plaintiffs action to recover for intestate’s death in an accident re- 
sulting from the driver’s recklessness. 


2. Evidence § 26— 

In an action based on the recklessness of the driver of an automobile, 
it is improper for counsel to ask a witness whether the witness had 
knowledge of previous convictions of the driver for violations of the motor 
vehicle statutes, since the questions put before the jury information or 
claims in violation of the best evidence rule. 


8. Evidence § 28— 


Answers of a witness to questions as to whether the witness had heard 
about prior convictions of a driver for violations of the motor vehicle 
statutes are incompetent as hearsay. 


4. Evidence § 15— 


Intestate was killed while riding as a passenger in an automobile driven 
by his brother. Held: Testimony of intestate’s aunt tending to show her 
knowledge of the driver’s reputation for recklessness is incompetent to 
show that intestate knew of such reputation when he voluntarily rode as 
a passenger in the car driven by his brother. 


AppraL by plaintiff from Gambill, J., at November 7, 1966 Civil 
Session of the Superior Court of Forsyte County. 

The plaintifi’s intestate, Arnold Weatherman, age 19, was rid- 
ing with his brother, Paul, age 21, in Paul’s 1964 Plymouth on May 
19, 1965 about 11:25 p.m. Robert Thomas was also in the car — 
Paul was driving. 

Arnold and Paul had been riding around together most of the 
evening and had stopped at several places. 

Herman Foster testified that he was driving a 1964 Ford west on 
I-40 when Paul’s car struck him from behind. It was struck so hard 
that the front seat was torn out, and it went some 500 feet from the 
point of impact before stopping. Robert Lee Anderson testified that 
Paul’s car started to pass him at a speed of 80 to 90 miles per hour, 
that he believed a tire blew out on Paul’s car as it was passing him, 
that it then ran into the rear of the Foster car, careened off, crossed 
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the median and struck a Mack truck which was going east on the 
other section of I-40. 

All three of the boys in the Plymouth were killed instantly. 

Arnold’s administrator brought suit against Paul’s admunistra- 
tor to recover for the death of the former. At the trial the defendant 
admitted Paul’s negligence and stipulated that the jury should an- 
swer the first issue of negligence “Yes.” The Jury answered the issue 
of contributory negligence in favor of the defendant. Upon judg- 
ment signed, the plaintiff appealed. 


Roberts, Frye & Booth, by Leshe G. Frye and Parks Roberts, At- 
torneys for the plaintiff appellant. 

Womble, Carlyle, Sandridge & Rice by Grady Barnhill, Jr., and 
David A. Irvin; Allan R. Gitter, Attorneys for defendant appellees. 


Pirss, J. There was sufficient competent evidence to sustain the 
jury’s finding of contributory negligence as to the plaintiff’s intestate. 

Summarized, the evidence tended to show that Paul had been 
with Arnold for several hours prior to the wreck, during which time 
Paul was drinking, fussing, and attempting to start a fight. He had 
drawn a pistol on a crowd of boys, and in going from one drive-in 
to another, he was driving from 60 to 65 miles per hour in a 45-mile 
zone. Shortly before the fatal accident, Frank Edwards had been 
riding with Paul, and he testified that Paul was running from 70 to 
90 miles an hour as he was making a right turn, that the car slid 
sideways and skidded into another turn. Edwards then asked Paul 
to take him back to Garner’s Esso Station, that he didn’t like the 
way Paul was driving. At the gas station Edwards got out of the 
ear, but Arnold remained in it. 

Paul’s car had four forward speeds, a four-barrel carburetor, 426 
cubic inch engine with a tachometer. Paul told the witness Bobbitt in 
Arnold’s presence that it had a eam and lifters to make it run 
faster, and that it would run 120 to 180 miles per hour at the Strat- 
ford Ramp. He also told Bobbitt that he would like to race him 
some time. 

Later, at the Triangle Drive-In, Paul jumped out of his car, 
waved a pistol in the air, and asked the boys there if they were 
looking for trouble, that he didn’t care whether he lived or died. 
Arnold told B. 8. Weinstein that Paul was drinking, and Weinstein 
testified that Paul didn’t walk or talk normal. The three boys got 
back in the ear, drove off, and the accident occurred just a mile 
from this place and two or three minutes later. 

The following statement from Bogen v. Bogen, 220 N.C. 648, 18 
S.E. 2d 162, is pertinent: 
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“’, . one who voluntarily places himself in a position of 


peril known to him fails to exercise ordinary care for his own 
safety and thereby commits an act of continuing negligence 
which will bar any right of recovery for injuries resulting from 
such peril. 

“A guest, entering an automobile, assumes the dangers inci- 
dent to the known incompetency, inexperience and driving 
habits of the driver. 4 Blashfield, 331, and cases cited in notes. 
It is the general rule that a guest or passenger in an automobile 
takes the host with his defects of skill and judgment and his 
known habits and eccentricities in driving. 4 Blashfield, 197. 

“When a guest enters an automobile with the knowledge 
that the driver is incompetent or inexperienced . . . he takes 
the chances of an accident, and, in case an accident occurs aris- 
ing from such known inecompetency, inexperience, or reckless- 
ness, he cannot recover against the driver; for in such case he 
assumes the risk of the accident by inciting the driver’s pre- 
disposition to operate the vehicle in an irresponsible manner.’ 
4 Blashfield, 333, and cases cited. So, if a guest, with knowl- 
edge of the defective condition of the car and appreciation of 
the hazards involved, voluntarily assents to ride therein, he will 
be precluded from recovery for injuries in an accident resulting 
from the defects of which he has then been cognizant. 4 Blash- 
field, 336; Cline v. Prunty, 152 S.E. 201 (W. Va.); Pawhowski 
v. Eskafski, 244 N.W. 611 (Wis.); Knipfer v. Shaw, 246 N.W. 
328 (Wis.). 

“The guest cannot acquiesce in negligent driving and retain 
a right to recover against the driver for resulting injuries there- 
from. 4 Blashfield, 194-195; Lorance v. Smith, 138 So. 871 (La.); 
Royer v. Saecker, 234 N.W. 742 (Wis.). The basis for charging 
the passenger with negligence in such case is simply that of his 
own personal negligence in thus relying entirely and blindly 
upon the driver’s care. Russel v. Bayne, 163 S.E. 290 (Ga.); 
Lambert v. Railway Co., 184 N.E. 340 (Mass.); Heyde v. Pat- 
ten, 39 S.W. (2d) 813.” 


The Bogen case was decided in 1941, and since that time there 
have been many references to it and some revisions and qualifica- 
tions; however, the sections quoted above have not been altered in 
any manner that would affect their application here. 

Under these authorities we hold that the evidence stated above 
is sufficient to go to the jury upon the question of contributory neg- 
ligence. However, we are of the opinion that the plaintiff’s case was 
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substantially damaged by the admission of the following incompe- 
tent evidence. 

Upon the theory that Paul and Arnold were brothers who were 
very close to each other and “ran around together” almost every 
evening, the Court admitted testimony from their aunt, Mrs. Shir- 
ley Ann Hise, upon the contention of the defendant that if the aunt 
knew about the record of Paul that Arnold would also. She was per- 
mitted to testify over plaintiff’s objection as follows: 


“Q@. You knew that in March of 1964 he was convicted of 
reckless driving, didn’t you? 

Mr. Frye: Well, I object, if your Honor please. 

THe Court: OVERRULED. Exception No. 116. 

A. Yes, I did. 

“Q. And you knew that in March of 1964 he was convicted 
of driving after his license were revoked, didn’t you? 

Mr. Frye: I object. Excreprion No. 117. 

A. No. No. 

“Q. And you knew that he had been convicted of driving 
an automobile intoxicated, didn’t you? 

Mr. Frye: I object. 

Tue Court: OvEeRRULED. Exception No. 118. 

A. I don’t remember. I remember that he was charged with 
reckless driving. I don’t remember the other. I would be afraid 
to say. 

“Q. All right. But you do know that in November 1962 he 
was convicted of driving intoxicated and his licenses were 
taken, don’t you? 

Mr. Frye: Objection. She said she didn’t have any other 
knowledge other than reckless driving. 

Tue Court: OVERRULED. Exception No. 119. 

A. I’d be afraid to say. 

“Q. Well, you had heard about it, hadn’t you? 

A. Hearing and knowing is two different things. 

Tue Court: Just answer his question. 

Q. You had heard about this? 

A. I suppose so. He was my nephew, I knew his license 
were taken away from him. 

“Q. You know that he got caught driving after his li- 
cense were revoked? 

Mr. Frye: I object. 

Tue Court: OVERRULED. Exception No. 120. 

A. (No answer) 

“I had not heard about that. I know that he was caught 
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with reckless driving. That I know for sure. The other I will 
not say because I am not sure. 

“Q. And at the time he was caught for reckless driving, he 
was traveling at a high rate of speed, wasn’t he? 

Mr. Frye: I object, if your Honor please. 

THE Court: OVERRULED. EXcEPTION No. 121. 

A. I suppose so. 

“Q. As a matter of fact, the speed was 90 miles an hour, 
wasn’t it? 

Mr. Frye: Now, I object. 

A. I do not know. 

Tue Court: OVERRULED. ExcrpTion No, 122.” 


This was prejudicial upon several theories. The questions them- 
selves were incompetent, and even though objections to them had 
been sustained, they put before the jury information, or claims, 
about Paul’s record that could not have been proven in that man- 
ner. Also, the questions and the answers violated the hearsay evi- 
dence rule in that the questions were not so framed as to show ac- 
tual knowledge by Mrs. Hise of the facts sought to be elicited. Fur- 
ther, the fact that Mrs. Hise knew or had heard of the incidents 
would not necessarily imply that Arnold also had that information. 

The questions and answers are incompetent and highly preju- 
dicial. The plaintiff’s exceptions are well taken, and he is entitled 


to a 
New trial. 


LOUISE EVANS. Employee, v. TOPSTYLE, INC., EMPLoYER anp NEW AM- 
STERDAM CASUALTY COMPANY, Carrier. 


(Filed 19 April, 1967.) 


1. Master and Servant § 70— 

Expert testimony that, as a result of an accident arising out of and in 
the course of claimant’s employment, claimant had suffiered a twenty per 
cent permanent disability of her right hand, together with claimant’s 
testimony that she had trouble with her right hand at all times since the 
injury but never before, is held sufficient to support an award for partial 
permanent disability, notwithstanding further testimony by the expert on 
cross-examination that the disability could have resuited from causes un- 
related to the employment, since even contradictions in claimant’s tes- 
timony go to its weight to be resolved by the. fact finding body. 


2. Master and Servant §§ 93, 94— 
Findings of fact of the Industrial Commission which are supported by 
competent evidence are binding in the Superior Court and in the Supreme 
Court on appeal. 
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AppEaL by defendants from Gwyn, J., December 5, 1966 Civil 
Session, ForsytH Superior Court. 

The plaintiff, Louise Evans, Employee, instituted this proceed- 
ing before the North Carolina Industrial Commission against Top- 
style, Inc., Employer, and New Amsterdam Casualty Company, 
Carrier, for compensation resulting from an industrial accident. 

The parties stipulated the jurisdictional facts that on September 
9, 1964 the plaintiff claimant sustained an injury by accident arising 
out of and in the course of her employment by Topstyle, Inc. 

Deputy Commissioner W. C. Deldridge conducted two hearings, 
at which the claimant testified with respect to the injuries to her 
right wrist. After two surgical operations and much loss of time from 
work, she was unable to carry on the former employment in which 
she sustained injury. Dr. Underdal testified to the two surgical op- 
erations incident to the treatment of her injury and that she had 
20% permanent partial disability of her right hand. In consequence 
of her inability to carry on her former employment, he recommended 
that she seek another job. This she did without loss of compensa- 
tion. 

The Deputy Commissioner made specific findings as to the claim- 
ant’s loss of time from her employment on account of the injury 
and awarded compensation for the loss and ordered the defendants 
to make payment accordingly, including the cost of treatment. He 
made an award after finding the plaintiff had sustained the 20% 
permanent partial disability to her right hand. 

On review, the full Commission adopted the findings and con- 
clusions of the Hearing Commissioner and approved the award. On 
appeal, Judge Gwyn sustained the Commission’s findings of fact, 
conclusions of law, and affirmed the award. The defendants ex- 
cepted and appealed. 


Hudson, Ferrell, Petree, Stockton, Stockton & Robinson by W. 
F. Maready and J. Robert Elster, for defendant appellants. 

Deal, Hutchins and Minor by Fred 8. Hutchins, for plaintiff ap- 
pellee. 


Hiceixs, J. By this appeal the defendants ask this Court to re- 
view and reverse the judgment entered in the Superior Court by 
Judge Gwyn approving the disposition of the proceeding made by 
the Industrial Commission. The scope of the review here was chan- 
neled in rather narrow limits by the stipulations entered into at 
the beginning of the inquiry before the Commission. In addition to 
the weekly wage and the facts showing jurisdiction of the Indus- 
trial Commission, the parties stipulated: 
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“2. On September 9, 1964, the claimant sustained an injury by 
accident arising out of and in the course of her employment; 
* * * 


5. Subsequent to the accident on September 9, 1964, the par- 
ties entered into an agreement for the payment of compensation 
for temporary total disability pursuant to which the claimant. 
was paid compensation for a period of time;” 


The only disputed issue before the Commission and before Judge 
Gwyn and now before us involves the award for permanent partial 
disability as a result of the accident. On this issue, two witnesses 
testified, the claimant and Dr. Robert G. Underdal, admitted to be 
a medical expert in the field of orthopedic surgery. 

Dr. Underdal first saw claimant on September 14, 1964, five 
days after the accident. In the course of treating the claimant’s in- 
jury, Dr. Underdal made many examinations and performed two 
surgical operations. He testified that in his opinion the claimant has 
a 20% permanent partial disability of her right hand. During his 
testimony he testified: 


“There was a compression of the nerve . .. and of the ten- 
dons . .. that developed from the injury that we were at- 
tempting to correct by the operations. . . . It is my opinion 
that all of her complaints up to this time, April 26, 1966, are 
explainable by the sprain of the wrist sustained on 9-9-64.” 


On cross examination Dr. Underdal stated that when he began 
the treatment he did not expect the injury to run the course it has. 
‘““(S)ome of the symptoms have been rather perplexing . . . rheu- 
matoid arthritis and lupus erythematosis (R. p. 27) could account 
for the trouble . . . these two things . .. could not come from 
the traumatic injury she had.” Dr. Underdal could not say to a 
medical certainty that the trouble with her right hand came from 
the injury. 

Claimant testified she has had trouble with her right hand at 
all times since the injury but never before. On cross examination, 
the medical expert qualified his opinion as to the cause of the 
permanent partial disability. Even contradictions in the testimony 
go to its weight, which, after all, is for the fact finding body — in 
this instance — the Industrial Commission. 

Certainly the evidence of claimant and Dr. Underdal, the only 
witnesses to testify in the case, is sufficient to sustain the Com- 
mission’s finding that permanent partial disability resulted from 
the industrial accident. “A finding by the Industrial Commission, if 
supported by competent evidence, is binding on the Superior Court 
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Judge who reviews the case and is likewise binding on this Court on 
appeal.” Osborne v. Ice Co., 249 N.C. 387, 106 8.E. 2d 573; Blalock 
v. Durham, 244 N.C. 208, 92 S.E. 2d 758; Cox v. Freight Lines, 236 
N.C. 72, 72 S.E. 2d 25; Brooks v. Carolina Rim and Wheel Co., 2138 
N.C. 518, 196 S.E. 835. 

The evidence before the Industrial Commission under the rules 
governing decision on appeals from the Commission, was sufficient 
to support its findings of and award for 20% permanent partial dis- 
ability to the claimant’s right hand. The judgment entered in the 
Superior Court of Forsyth County approving the award is 

Affirmed. 


CHARLES A. NEW anv Wire, WILHELMINA NEW, vy. PUBLIC SERVICE 
COMPANY OF NORTH CAROLINA, INC., ORIGINAL DEFENDANT AND 
HAMLIN SHEET METAL COMPANY, INCORPORATED, and NATION- 
WIDE MUTUAL FIRE INSURANCE COMPANY, ApbpiTIONAL DEFEND- 
ANTS. 


(Filed 19 April, 1967.) 


Parties §§ 4, 8; Insurance § 86— 


Insurer who has paid part of the loss in suit to insured is a proper 
party to an action by the insured against the tort-feasor to recover the 
loss, and upon motion of the tort-feasor, supported by allegations of such 
payment by insurer, the trial court has the discretionary power to order 
that insurer be joined as an additional party. Insurer’s demurrer to the 
joinder on the ground that the complaint did not state a cause of action 
against it is frivolous. 


AppraL by original defendant from Johnson, J., July Non-Jury 
Civil Session of Waxes, docketed and argued at the Fall Term 1966 
as Case No. 531. 

Plaintiffs instituted this action against Public Service Company 
of North Carolina, Inc. (Service Company), to recover damages 
caused by a fire which occurred in an apartment building owned by 
them. They allege that defendant Service Company, pursuant to a 
contract with plaintiffs, installed gas-burning furnaces in each of 
the six apartments in the building; that these appliances were im- 
properly installed; and that defendant Service Company’s negli- 
gence (as specified in the complaint) proximately caused a fire, 
which damaged the apartments in the sum of $14,717.00 on March 
4, 1963. Defendant Service Company answered and alleged as a 
“third further answer and defense and plea in bar” (1) that the 
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apartment building was insured against loss by fire by Nationwide 
Mutual Fire Insurance Company (Nationwide), which has paid 
plaintiffs $8,961.96 as “the full amount of loss and damage,” and 
that the action should be dismissed because plaintiffs are not the 
real parties in interest; and (2) that even if Nationwide has not 
paid plaintiffs the full amount of their loss, it is “a proper party to 
this action because, to the extent of its payment, it is subrogated 
to plaintiffs’ rights against defendant Service Company. Service 
Company further alleges that Nationwide has placed it on notice 
of its subrogation interest. In order that Nationwide’s “rights and 
interest, if any, may be fully and finally determined in this action,” 
Service Company prayed that its “third and further answer and de- 
fense”’ be considered a motion for an order making Nationwide a 
party to this action. This motion was heard by his Honor, Chester 
R. Morris, judge presiding at the May 1966 Non-Jury Session, who 
entered the following order: 


“THis Cause coming on to be heard ... and it appear- 
ing to the court that Nationwide Mutual Fire Insurance Com- 
pany may have an interest in the subject matter of this action 
and whose presence is necessary to a complete determination of 
the rights of all persons who may have an interest in the result 
of the litigation, and therefore is a proper party to this action, 
it 1s now, therefore, in the discretion of the court, 


ORDERED 


that Nationwide Mutual Fire Insurance Company be and it is 
hereby made an additional party defendant to this action... .” 


The order further directed that summons, together with copies of all 
pleadings filed in the cause, be served upon Nationwide requiring it 
to answer original defendants’ allegations relating to it within thirty 
days after such service. Instead of answering, it demurred to the 
third further answer and defense and plea in bar for that defendant 
Service Company has stated therein no cause of action against Na- 
tionwide and seeks no relief from it. 

Judge Johnson sustained the demurrer and dismissed Nation- 
wide from this action. Defendant Service Company excepted and 
appealed. 


Young, Moore & Henderson by J. Allen Adams for Public Ser- 
vice Company of North Carolina, Inc., original defendant appellant. 

Dupree, Weaver, Horton, Cockman & Alvis for Nationwide Mu- 
tual Fire Insurance Company, additional defendant appellee. 
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SHarp, J. The judgment of the court below must be reversed 
upon the authority of Burgess v. Trevathan, 236 N.C. 157, 72 S.E. 
2d 231, wherein Ervin, J., speaking for the Court, said: 


“Since an insurance company which pays the insured for a 
part of the loss is entitled to share to the extent of its payment 
in the proceeds of the judgment in the action brought by the 
insured against the tort-feasor to recover the total amount of 
the loss, it has a direct and appreciable interest in the subject 
matter of the action, and by reason thereof is a proper party to 
the action. . . . This being so, the insurance company in 
such case may be brought into the action by the court in the 
exercise of its discretionary power to make new parties at the 
instance of the insured or the tort-feasor either in the capacity 
of an additional plaintiff who has an interest in the subject of 
the action and in obtaining the relief demanded in it, or in the 
capacity of an additional defendant whose presence is necessary 
to a complete determination of the rights of all persons who 
may have an interest in the result of the litigation. . . . Un- 
doubtedly the more effective procedure in such situation is for 
the party desiring to bring the insurance company into the ac- 
tion to move that it be made an additional party defendant and 
required to answer, setting up its claim arising through subro- 
gation.” Id. at 161-62, 72 S.E. 2d at 234. 


That opinion further pointed out that, even in those cases in 
which the insurer, claiming to have paid the total loss, sues alone 
to enforce subrogation from the tort-feasor, the insured is a proper 
party-defendant. This is true because, until the verdict establishes 
the amount of the damage, it cannot be known “whether insurer is 
the sole or partial owner of the cause of action.” Jd. at 162, 72 S.B. 
2d at 234. Similarly, the insurer is a proper party when its insured 
sues the alleged tort-feasor, who alleges that the insurer has paid 
the full amount of the loss and is the real party in interest. Obvi- 
ously, in a situation such as this, the alleged tort-feasor cannot as- 
sert a cause of action for relief against insurer in the ordinary sense. 
The purpose of making the insurer a party is to determine and to 
protect, in one action, the rights of all who may have an interest in 
the litigation. 

Nationwide is not a necessary party to this action, but it is a 
proper party. Motors v. Botthng Co., 266 N.C. 251, 146 $.E. 2d 102; 
Burgess v. Trevathan, supra. Whether it should have been joined 
was a matter addressed to the sound discretion of the trial court 
which heard the motion. Judge Morris, after a hearing, made Na- 
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tionwide a party and his decision is not reviewable. ‘“(O)rdinarily, 
an order allowing a motion for the joinder of an additional] party is 
not appealable.” Burgess v. Trevathan, supra at 159, 72 S.E. 2d at 
232. Accord, Simon v. Board of Education, 258 N.C. 381, 390, 128 
S.E. 2d 785, 792; Raleigh v. Edwards, 234 N.C. 528, 67 S.E. 2d 669; 
3 Strong, N. C. Index, Parties $ 8 (1960). 

Aware of the foregoing rule, no doubt, Nationwide excepted to 
the order making it a party and did not attempt the futility of a 
direct appeal from Judge Morris’ order. Instead, it demurred to 
Service Company’s third further answer on grounds which can only 
be characterized as frivolous. The judgment sustaining the demur- 
rer and dismissing Nationwide from the action is 

Reversed. 


JANIS P. MILLER v. W. M. MILLER. 
(Filed 19 April, 1967.) 


1. Divorce and Alimony § 18— 

In hearing a motion for alimony pendente lite, the court has the dis- 
eretion to decide in what form he should receive evidence in his efforts 
to ascertain the truth. and the action of the court in limiting the evidence 
of both parties to affidavits is within his discretion and will not be dis- 
turbed in the absence of a showing of abuse. 


2. Same— 


Where plaintiff's complaint in a suit for alimony without divorce alleges 
that defendant had contributed nothing to her support since a _ specified 
date and that her earnings as a secretary are not sufficient to support her 
adequately and defray the costs of her suit, her complaint, treated as an 
affidavit, is sufficient to support the court’s order for subsistence and 
counsel fees pendente lite, and defendant’s contention that it affirmatively 
appeared from her allegations that she had ample income to meet her needs 
pending trial is not supported by the record. 


8. Same— 


In a hearing by the court of plaintiff's motion for subsistence and coun- 
sel fees pendente lite, it will be presumed that the court found facts from 
the conflicting affidavits and allegations of the pleadings, treated as affi- 
davits, sufficient to support its order awarding subsistence and counsel 
fees pendente lite. 


4. Same— 


The amount of subsistence pendente lite is a matter resting in the sound 
discretion of the trial court. 
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5. Appeal and Error § 34— 


The requirement of the amendment to Rule of Practice in the Supreme 
Court No. 19(1) is again brought to the attention of the Bar. 


APPEAL by defendant from Olive, E.J., February 19, 1967 Non- 
Jury Session of Wake. 

Action for alimony without divorce under G.S. 50-16. The fol- 
lowing facts appear from the pleadings: 

Plaintiff and defendant were married on October 5, 1963, and 
lived together as husband and wife until August 19, 1966. They 
have no children. Plaintiff has been gainfully employed as a secre- 
tary since her marriage, and, from January 1964 to February 19665, 
she supported herself and defendant while he was a student at North 
Carolina State University at Raleigh. She alleges that defendant, 
after having mistreated her throughout their marriage (in ways 
specified in the complaint), abandoned her and their home in Ra- 
leigh on August 19, 1966. On that day he moved to Misenheimer, 
where he has since lived, refusing to permit her to join him. De- 
fendant denies abandoning plaintiff and alleges that they separated 
by mutual consent on September 4, 1966. She continues in possession 
of the household furniture, which the parties acquired during the 
time they lived together and on which there is a balance due of 
$80.00. When defendant went to Misenheimer, he left with plaintiff 
his 1964 Pontiac automobile, on which there is a balance due of 
$750.00. She avers that he agreed she was “to have the possession 
and use of the automobile.” He admits that he left the car with her, 
but contends that she was to have it only until October 15, 1966. In 
the early morning hours of January 4, 1967, defendant came to Ra- 
leigh and surreptitiously took the Pontiac, leaving plaintiff a 1954 
Chevrolet, which, she alleges (and he denies), is dilapidated and be- 
yond repair. 

Plaintiff alleges that at all times since her marriage to defend- 
ant she has been “a loyal, faithful, and dutiful wife, and has con- 
tributed her time, money, and energy in attempting to establish and 
maintain a home for defendant.” Defendant admits this allegation. 
Plaintiff further alleges that defendant has contributed nothing to 
her support since August 1966 and that her earnings as a secretary 
are not sufficient to support her adequately or to defray the costs 
of this suit. She asks for alimony pendente lite and counsel fees, 
possession of the automobile and furniture, and permanent alimony. 
Defendant denies that plaintiff is entitled to alimony and that her 
income is insufficient for her necessary expenses. 

Plaintiff’s motion for alimony pendente hte came on to be heard 
before Judge Olive on February 23, 1967. Both plaintiff and defend- 
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ant offered affidavits, which — except for the complaint and answer 
— appellant did not include in his case on appeal. The case does, 
however, contain the statement that affidavits disclosed that de- 
fendant’s gross monthly pay is $550.00; his net pay, $420; and that 
plaintiff’s net monthly pay is $268.30. 

After plaintiff had offered her affidavits, counsel “tendered” her 
as a witness; whereupon Judge Olive stated that he would consider 
affidavits only. Defendant’s attorney then announced that he would 
like to cross-examine plaintiff. Permission to cross-examine was de- 
nied, and defendant excepted. After plaintiff had rested and defend- 
ant had offered two affidavits, his counsel called defendant’s mother 
as a witness. The court again declined to hear oral testimony; where- 
upon defendant introduced his mother’s affidavit, which is not in the 
transcript. 

Judge Olive entered judgment that, pending the trial of the ac- 
tion, defendant pay plaintiff $100.00 a month subsistence; that plain- 
tiff be awarded the possession of the 1964 Pontiac and the furniture; 
that defendant make the payments on the car and pay the balance 
due on the furniture; and that he pay plaintiff’s attorney $150.00 for 
his services rendered in this action. Defendant gave notice of appeal. 


Crisp, Twiggs & Wells by L. Bruce McDaniel for plaintiff ap- 
pellee. | 
Jacob W. Todd for defendant appellant. 


Per CurtaM. Defendant’s first two assignments of error relate 
to the refusal of the judge to allow him to cross-examine plaintiff 
and to elicit oral testimony from his mother. In recognition of the 
limitations of time and the duration of sessions of court, the Gen- 
eral Assembly provided in G.S. 50-16 that applications for alimony 
pendente lite “may be heard in or out of term, orally or upon affi- 
davit, or either or both.” With these words, the legislature gave the 
judge hearing the motion the discretion to decide in what form he 
should receive the evidence in his efforts to ascertain the truth. In 
hearing the motion in the instant case, Judge Olive limited the tes- 
timony to that contained in affidavits. This record and case on ap- 
peal contain no suggestion that, in so doing, he abused his discretion. 
He applied the same rule to both parties. 

Defendant’s third assignment is that the court erred in making 
any award to plaintiff when “plaintifi’s affidavit showed that plain- 
tiff had ample income to meet her needs pending the trial of this 
cause, without special requirements for a greater income than was 
already available to her.” Suffice it to say that the case on appeal 
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contains no affidavit by plaintiff which shows that she has such 
funds. On the contrary, the complaint contains the positive aver- 
ments that she is unable to provide adequate support for herself 
and to defray the necessary expenses of this action and that defend- 
ant has contributed nothing to her support since he separated him- 
self from her in August 1966. 

The judge, after hearing the evidence — only a portion of which 
appellant included in his case on appeal—,awarded alimony pen- 
dente lite as set out in the judgment. “(1)t is presumed that he 
found the facts from the evidence presented to him according to his 
conviction about the matter and that he resolved the crucial issues 
in favor of the party who prevailed on the motion.” Williams v. 
Williams, 261 N.C. 48, 55, 184 8.E. 2d 227, 232. The amount allowed 
a wife for her subsistence pendente lite and for her counsel fees is a 
matter for the trial judge. “His discretion in this respect is not re- 
viewable except in case of an abuse of discretion.” Rowland v. 
Rowland, 253 N.C. 328, 331, 116 S.E. 2d 795, 797. Accord, Mercer 
v. Mercer, 253 N.C. 164, 116 S.E. 2d 443. No abuse appears here. 

It is noted that, in preparing the transcript, appellant completely 
ignored the July 1, 1963 amendment to Rule No. 19(1) of the Rules 
of Practice in the Supreme Court of North Carolina. The attention 
of the bar is once again directed to this rule. 

The judgment of the court below is 

Affirmed. 


STATE v. ROBERT M. GREER. 
(Filed 19 April, 1967.) 


1. Criminal Law § 139— 

Defendant’s appeal from sentences imposed upon his pleas of guilty, 
entered by the court after interrogation disclosed that such pleas were in- 
telligently, understandingly and intentionally entered. presents for re- 
view the one question whether error of law appears on the face of the 


record proper. 


2. Constitutional Law § 86; Criminal Law § 131— 
Sentences which do not exceed the limits fixed by the applicable stat- 
utes cannot be considered cruel or unusual in the constitutional sense. 


AppEsAL by defendant from McLaughlin, J., 28 November 1966 


Session of STANLY. 
Criminal prosecution on four indictments. The first indictment, 
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case No. 1715, charges defendant in the first count on 19 July 1966 
with feloniously breaking and entering a building occupied by Stop 
& Shop Grocery, Inc., with intent to commit larceny of the mer- 
chandise and goods therein, a violation of G.S. 14-54; the second 
count charges defendant on the same date and place with the lar- 
ceny of goods and merchandise of Stop & Shop Grocery, Inc., of the 
value of more than $200, by feloniously breaking and entering the 
building aforesaid, a violation of G.S. 14-72; and the third count 
charges defendant on the same date and place with receiving the 
said goods and merchandise well knowing that they had been there- 
tofore feloniously stolen, taken, and carried away. The second in- 
dictment, case No. 1716, charges defendant in the first count on 4 
August 1966 with feloniously breaking and entering a building oc- 
cupied by Vincent Cascio, d/b/a Cascio’s Restaurant, with intent to 
commit larceny of the merchandise and goods therein, a violation of 
G.S. 14-54; the second count charges defendant on the same date 
and place with the larceny of goods and merchandise of Vincent 
Cascio, d/b/a Cascio’s Restaurant, of the value of less than $200, 
by feloniously breaking and entering the building aforesaid, a vio- 
lation of G.S. 14-72; and the third count charges defendant on the 
same date and place with receiving the goods and merchandise well 
knowing that they had been theretofore feloniously stolen, taken, 
and carried away. The third indictment, case No. 1718, charges de- 
fendant in the first count on 12 August 1966 with feloniously break- 
ing and entering a building occupied by George Miller, d/b/a W. 
& T. Gulf, with intent to commit larceny of the goods and mer- 
chandise therein, a violation of G.S. 14-54; the second count charges 
defendant on the same date and place with the larceny of goods and 
merchandise of George Miller, d/b/a W. & T. Gulf, of the value of 
less than $200, by feloniously breaking and entering the building 
aforesaid, a violation of G.S. 14-72; and the third count charges de- 
fendant on the same date and place with receiving the goods and 
merchandise well knowing that they had been theretofore feloniously 
stolen, taken, and carried away. The fourth indictment, case No. 
1719, charges defendant and two other persons in the first count on 
18 August 1966 with feloniously breaking and entering a building 
occupied by John Cranford, d/b/a Richfield Farm Supply, with in- 
tent to commit larceny of the merchandise and goods therein, a 
violation of G.S. 14-54; the second count charges defendant and 
two other persons on the same date and place with the larceny of 
goods and merchandise of John Cranford, d/b/a Richfield Farm 
Supply, of the value of more than $200, by feloniously breaking and 
entering the building aforesaid, a violation of G.S. 14-72; and the 
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third count charges defendant and two other persons on the same 
date and place with receiving the goods and merchandise well know- 
ing that they had been theretofore feloniously stolen, taken, and 
carried away. 

Defendant, who was an indigent, was represented by court-ap- 
pointed counsel, Edward E. Crutchfield. Defendant entered pleas 
of guilty to all four indictments. When he entered the pleas of 
guilty, the court asked him if he authorized his counsel to enter 
pleas of guilty in all four cases, and the defendant replied, “Yes sir.” 
The court then asked defendant if he entered the pleas of guilty in 
all four cases without any promise of reward or hope of reward, and 
defendant answered, “Yes sir.” Defendant stated to the court that 
he was ready for trial and that he was satisfied with his counsel. 
The court asked defendant as to whether he realized that the court 
could, if it saw fit in its discretion, sentence him to as much as 80 
years in prison under his pleas of guilty in all four cases, and de- 
fendant replied, “Yes sir.” The court then asked defendant as to 
whether he still wanted to enter these pleas of guilty freely and 
voluntarily, and defendant replied, “Yes sir.” 

The court heard evidence in respect to the charges in all four 
indictments. 

The judgments of the court were as follows: In indictment No. 
1715, 10 years in prison on the first count charging a felonious 
breaking and entry, a violation of G.S. 14-54, and on the second 
count in this indictment charging larceny, a sentence of 10 years, 
which sentence was to run consecutively and not concurrently with 
the sentence pronounced in the first count charging breaking and 
entry. In indictment No. 1716, a sentence of 5 years on the first 
count charging breaking and entry, this sentence to run consecutively 
and not concurrently with the judgment pronounced in the second 
count charging larceny in indictment No. 1715. In the second count 
in indictment No. 1716 charging larceny, judgment was continued 
for 5 years. In indictment No. 1718, the judgment was prayer for 
judgment continued for 5 years. In indictment No. 1719, the judg- 
ment was prayer for judgment continued for 5 years. 

From these judgments, defendant appealed to the Supreme Court. 


Attorney General T. W. Bruton and Assistant Attorney General 
Millard R. Rich, Jr., for the State. 
Edward E. Crutchfield for defendant appellant. 


Per CurtamM. Defendant was allowed by order of court to ap- 
peal to the Supreme Court in forma pauperis. Edward E. Crutch- 
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field was ordered by the court to continue as counsel for defendant 
and to file a brief for him and appear for him in the Supreme Court. 
By order of court the case on appeal and the brief of defendant’s 
counsel were mimeographed and paid for by the county. 

Defendant, who was represented by court-appointed counsel, 
having intelligently, understandingly, and intentionally pleaded 
guilty as charged in all four indictments, his appeal presents for 
review the one question as to whether error of law appears on the 
face of the record proper. S. v. Newell, 268 N.C. 300, 150 S.E. 2d 
405; S. v. Darnell, 266 N.C. 640, 146 S.E. 2d 800. 

The questions presented and argued in defendant’s brief are that 
the total sentences imposed by the trial court of 25 years imprison- 
ment were cruel and unusual punishment within the meaning of 
Article I, section 14 of the Constitution of North Carolina and the 
Eighth Amendment to the United States Constitution, and that the 
court abused its discretion in imposing sentences of 25 years. 

The prison sentences imposed by the trial court did not exceed 
the statutory maximum provided in GS. 14-54 and G.S. 14-72. S. v. 
Cooper, 256 N.C. 372, 124 S.E. 2d 91; 8S. v. Wilson, 264 N.C. 595, 
142 S.E. 2d 180. We have held in case after case that when the 
punishment does not exceed the limits fixed by statute, it cannot be 
considered cruel and unusual punishment in a constitutional sense. 
S. v. Bruce, 268 N.C. 174, 150 S.E. 2d 216, and five cases of ours to 
the same effect there cited. No abuse of discretion on the part of the 
judge is shown. 

A careful examination shows no error of law on the face of the 
record proper, and the judgments of the court below are 

Affirmed. 


STATE vy. WILLIE BARNES Arras TOMMY WATSON, BOBBY RAY JONES, 
AND CURTIS HARRIS, JR. 


(Filed 19 April, 1967.) 


Criminal Law § 101; Larceny § 7— Circumstantial evidence of de- 
fendant’s guilt of larceny held insufficient to be submitted to jury. 

Evidence that a certain building had been broken into and entered and 
goods taken therefrom, that the goods were later found in a certain house, 
that at about 2:30 a.m. on the night of the offense an occupant of the 
house had let four men, including defendant, into the house, but did not 

at that time see any of the merchandise in question in the house, but 
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that some one and one-half hours thereafter the occupant saw in the house 
a number of items, later identified as the goods stolen, that a “rippled- 
sole’ shoe track was found near a broken window of the building which 
had been entered, and that defendant was wearing a “rippled-sole” shoe 
sometime after the offense, held insufficient to be submitted to the jury 
on the question of defendant’s guilt of larceny, there being no evidence 
that the shoe worn by defendant fitted into or was identical with the 
tracks found near the building, and no evidence that defendant had in 
his possession or at any time had contro] over the stolen merchandise. 


AppraL by defendant Jones from Braswell, J., 2 October 1966 
Regular Criminal Session of Wakn&. 

Criminal prosecution on an indictment containing three counts. 
The first count charges that Willie Barnes alias Tommy Watson, 
Bobby Ray Jones, and Curtis Harris, Jr., on 14 September 1966 did 
feloniously break and enter a certain shop and building occupied by 
J. H. Denning, d/b/a Denning’s Grocery, with intent to commit 
larceny of the goods and merchandise therein, a violation of GS. 
14-54; the second count charges the same defendants on the same 
date at the same place, after having feloniously broken into and 
entered a shop and building occupied by J. H. Denning, d/b/a Den- 
ning’s Grocery, did steal, take, and carry away certain specified 
articles of personal property therein owned by J. H. Denning, d/b/a 
Denning’s Grocery, of the value of more than $300, a violation of 
G.S. 14-72; and the third count charges the same defendants on the 
same date at the same place with receiving the aforesaid articles of 
personal property well knowing that they had been theretofore 
feloniously stolen, taken, and carried away. 

Defendant Barnes and defendant Jones, who appeared by sep- 
arate counsel appointed for each one of them by the court, pleaded 
not guilty. Defendant Harris, who was represented by privately 
employed counsel, pleaded not guilty. Verdict: Not guilty as to all 
three defendants on the charge in the first count in the indictment 
of a felonious breaking and entry into a shop and building, and 
euilty as to all three defendants on the second count in the indict- 
ment charging larceny. 

The judgment of the court as to defendant Barnes was that he 
be imprisoned for a term of not less than 5 years nor more than 7 
years; the judgment of the court as to defendant Jones was that he 
be imprisoned for a term of not less than 5 years nor more than 7 
years; and the judgment of the court as to defendant Harris was 
that he be imprisoned for a term of 3 years, with a recommendation 
that he be granted the option of serving the sentence imposed under 
the work release plan as provided by law. Defendant Jones appealed. 
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Attorney General T. W. Bruton and Deputy Attorney General 
Harry W. McGalliard for the State. 
Garland B. Daniel for defendant appellant. 


Per CurtamM. The State’s evidence is uncontradicted that J. 
H. Denning, who owns and operates a store and service station lo- 
cated about nine miles from Raleigh, North Carolina, locked it up 
about 7:30 p.m. on 18 September 1966, and that on the morning of 
14 September 1966 he went to his store and service station and 
found that it had been broken into and entered, and a quantity of 
cigarettes, underwear, shirts, beer, groceries, and other articles of 
personal property belonging to him of the value of more than $300 
had been stolen, taken, and carried away from his store and service 
station. Denning identified a considerable quantity of the stolen 
property by his cost marks on it the following day in the home of 
Emma Jean Price at 51414 East Hargett Street in Raleigh. Denning 
also identified there a certain pistol that had been taken from his 
store. 

Bobby Jean Lassiter testified for the State that she and Emma 
Jean Price, Freddie Bradshaw, and Willie Barnes arrived at Emma 
Jean Price’s home at about 12:30 a.m. on 14 September 1966. About 
1:30 am. Curtis Harris and Bobby Ray Jones came to the house 
and asked Bradshaw and Barnes to go out with them. They left 
together. About 2:30 a.m. Bobby Jean Lassiter got up, unlocked the 
door, and let the four men in. Barnes had a pistol. At 2:30 a.m. 
Bobby Jean Lassiter did not see any merchandise. Bobby Jean 
Lassiter went back to bed. Bobby Jean Lassiter got up at 4 a.m. 
to go to the bathroom and saw a number of items which later that 
morning Bobby Jean Lassiter helped Emma Jean Price put in some 
bags, which were left in the bathroom. These articles in the bags 
were later seized by officers, and identified by John H. Denning as 
goods stolen from him. 

Emma Jean Price testified in effect that she arrived at her home 
about 12:30 a.m. on 14 September 1966 in a highly intoxicated con- 
dition, and that she did not know anything until about 11:30 or 
12:00 o’clock the following day. 

Deputy Sheriff Turner testified for the State that he observed a 
rippled-sole shoe track near a broken window of the service sta- 
tion or grocery store where the robbery occurred. After Harris and 
Barnes were arrested, defendant Jones came to the police station 
to find out about the amount of their bond, and the sheriff noticed 
that he was wearing a rippled-sole shoe. 

There is no evidence in the record that the rippled-sole shoe de- 
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fendant Jones was wearing fitted into or was identical with the 
rippled-sole shoe print found around the store of Denning. There 
is no evidence in the record that defendant had in his possession or 
at anytime had control over the merchandise stolen from Denning’s 
store. There is no evidence as to who brought the goods stolen from 
Denning into Emma Jean Price’s home, or at what time they were 
brought in. 

According to the record before us the defendants offered no evi- 
dence. Defendant Jones assigns as error the denial of his motion 
made at the close of the State’s evidence for a judgment of compul- 
sory nonsuit. Considering the State’s evidence in the light most fa- 
vorable to it, there is no evidence in the record before us tending to 
prove the fact of defendant Jones’ guilt as charged, or which rea- 
sonably conduces to that conclusion as a fairly logical and legiti- 
mate deduction. 

The court erred in overruling defendant Jones’ motion for judg- 
ment of compulsory nonsuit. 

Reversed. 


LETTIE MAE GOWER v. CITY OF RALEIGH. 
(Filed 19 April, 1967.) 


1. Municipal Corporations § 12— 

A municipality is not liable for injuries sustained by a pedestrian in a 
fall on a city street or sidewalk merely because of a defect in its side- 
walk, curb or street unless such defect is of such nature and extent that 
a reasonable person, knowing of its existence, should have foreseen that 
it would likely cause injury, and the city had actual or constructive notice 
of its existence for a sufficient time prior to the fall to have remedied the 
defect. 


2. Same— Evidence held insufficient to be submitted to the jury in this 
action to recover for fall on municipal street. 

Plaintiff testified that she fell when she stepped from the sidewalk to 
the street and the heel of the shoe on one foot caught in a crack in the 
street and the other foot slipped on some oily substance on the sidewalk. 
Plaintiff’s evidence did not disclose how long the oily substance had been 
on the sidewalk and was conflicting as to whether she did or did not see 
the crack in the street before she stepped into the street. The accident oc- 
curred on the morning of a clear day. Held: Nonsuit was properly entered, 
since if plaintiff could not see the crack before stepping into the street 
the defect would not have been more visible to a city inspector than to 
her, while if she did observe the crack and the existence of the crack was 
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so clearly dangerous to users of the sidewalk that the city should have 
anticipated injury therefrom, plaintiff was contributorily negligent in not 
avoiding the crack. 

3. Appeal and Error § 41— 

Where the answer which the witness would have given if permitted to 
testify is not shown in the record it cannot be ascertained that its ex- 
clusion was prejudicial. 

4, Same— 


Where plaintiff's evidence is insufficient to be submitted to the jury, 
even if testimony excluded had been admitted, the exclusion of the testi- 
mony cannot be prejudicial. 


AppraL by plaintiff from Mallard, J., at the 4 October 1966 Civil 
Session of WAKE. 

The plaintiff sues for injuries sustained when she fell while walk- 
ing upon the crosswalk at the intersection of Cabarrus Street and 
Fayetteville Street in Raleigh on 7 December 1965. She appeals 
from a judgment of nonsuit entered at the close of her evidence. 

The complaint alleges that the plaintiff, intending to cross Ca- 
barrus Street, stepped down with her left foot from the sidewalk to 
the surface of the street, that her left foot went into a crack in the 
street pavement while her right foot remained upon the sidewalk 
and slipped upon some oily substance thereon. It alleges that these 
conditions and events, in combination, caused her to fall and sustain 
a fracture of her knee cap and that the city was negligent in fail- 
ing to exercise reasonable diligence in the inspection of the street 
and sidewalk, and in permitting these conditions to exist thereon. 

The answer of the city denies any negligence by it. It denies 
any knowledge of the existence of the conditions upon the street 
and sidewalk of which the plaintiff complains. The city also al- 
leged contributory negligence by the plaintiff in failing to keep a 
proper lookout and in failing to exercise due care for her own safety 
in view of the conditions which she alleges existed upon such street 
and sidewalk. 

The plaintiff’s evidence, considered in the light most favorable 
to her, was, in substance, as follows: 

At the time of her injuries, she was 49 years of age. She was 
not a resident of Raleigh. On this occasion she arrived in the city 
by bus, disembarked at the south end of Fayetteville Street, and 
walked northwardly on the sidewalk to Cabarrus Street. She glanced 
down, then looked up at the stop light and started to cross the in- 
tersection. She did not observe the cracked place in the concrete 
until she stepped on it. When she did so, her left heel went down 
into the crack. Her right foot then slipped, it having been upon the 
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edge of the curb, and she fell on the street, sustaining a fracture of 
her knee. 

At the time she stepped upon the cracked portion of the pave- 
ment, she could not tell that there was anything wrong with it 
“since it was not cracked sufficient enough to see it.” She described 
the crack as “real small,” saying, “You couldn’t hardly see it until 
you stepped on it * * * it was not a cracked place until you 
stepped on it and my foot went down in it.” (On cross examination 
the plaintiff stated that the crack was not in the street pavement 
but was on the curbing, it not being clear whether this referred to 
the gutter or the curb itself.) After she fell, she observed the oily 
substance upon which her right foot had slipped when her leit heel 
became caught in the crack. The crack “was nothing to be alarmed 
at,” but when she stepped on it her heel gave way. This occurrence 
took place at 9:20 a.m., 7 December 1965, a fair, pretty day. Had 
the plaintiff looked, she “could not have seen the oily spot,” but 
after she fell she saw it. 


Paul F. Smith and Donald L. Smith for the City of Raleigh. 
E. R. Temple and Ernest L. Culbreth for plaintiff appellant. 


Per Curiam. The plaintiff’s evidence establishes that the plain- 
tiff fell at the time and place stated in the complaint and sustained 
serious injury as the result of her fall. This is not sufficient to 1m- 
pose liability upon the city. It is not hable to every pedestrian who 
falls and sustains an injury by reason of an inequality in the level 
of or a defect in its sidewalk, curb or street. The city is not liable 
for such injury unless it was negligent in failing to correct the de- 
fect within a reasonable time after it knew, or should have known, 
that it existed and was a hazard to persons using the street or walk 
in a proper manner. Waters v. Roanoke Rapids, 270 N.C. 48, ...... 
S.E. 2d ...... - Smith v. Hickory, 252 N.C. 316, 113 8.E. 2d 557. 

The plaintiff’s evidence, taken as true, is not sufficient to permit 
a finding that the city knew of or, by reasonable inspection of its 
sidewalk and crosswalk, should have known of either the crack or 
the presence of the oily substance. She testified that at 9:20 a.m. on 
a clear day, she looked down before stepping off the curb and did 
not observe either condition. Neither would have been more visible 
to a city inspector than to her. There is nothing to indicate how long 
the oily substance had been upon the sidewalk or curb. 

If, on the other hand, the plaintiff did observe the crack before 
she stepped on it, as her testimony at another point would indicate, 
and the existence of the crack was so clearly dangerous to users of 
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the sidewalk that the city should have anticipated injury there- 
from, the plaintiff, having observed the crack, should also have 
recognized the danger of stepping upon it. Its small extent, accord- 
ing to her description, made it easy to avoid. If the city should have 
known the crack was a hazard to pedestrians, the plaintiff was neg- 
ligent in stepping upon it, and thereby contributed to her own injury. 

The plaintiff also excepts to certain rulings of the court sustain- 
ing objections to evidence offered by her. With reference to excep- 
tion No. 8, the answer which the witness would have given is not 
shown in the record. Consequently, this ruling cannot be deemed 
prejudicial error. Had all the other proposed testimony been admit- 
ted, there would still be insufficient evidence to support a finding of 
negligence by the city. 

Affirmed. 


HUBERT MONTAGUE and HARVEY MONTAGUE, D/38/A MONTAGUE 
BUILDING COMPANY, PLaINtirrs, v. C. T. WOMBLE, DEFENDANT. 


(Filed 19 April, 1967.) 


Pleadings § 24—~ 
The effect of sustaining a plea in bar is to destroy the cause of action 
alleged, and motion to be allowed to amend thereafter made by plaintiff 
is properly denied. 


ApPEAL by plaintiffs from Bone, E.J., December 1966 Assigned 
Civil Session, WAKE Superior Court. 


Bailey, Dixon & Wooten by Wright T. Dixon. Jr., for plaintiff 
appellants. : 
Crisp, Twiggs & Wells by Hugh A. Wells, for defendant appellee. 


Per CurtaM. The plaintiffs’ complaint is quoted in full, the 
defendant’s answer is summarized, and the pertinent facts involved 
in this controversy are discussed in the former opinion of this Court 
reported in 267 N.C. 360. 

The plaintiffs’ cause of action was based entirely on the allega- 
tion the defendant issued to the plaintiffs a check for $5,000 which 
did not clear the bank. They demanded judgment for the amount 
of the cheek and interest. The defendant admitted signing and de- 
livering the check. As a plea in bar, he alleged the check was in- 
tended as a down payment or credit on the purchase price of a 
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house and lot which the parties were then negotiating; that the ne- 
gotiations were entirely in parol, were never consumated and, im 
fact, the plaintiffs sold and conveyed the house and lot to another; 
and that the defendant received nothing for the check. These facts 
appeared from the plaintiffs’ testimony at the trial. They admitted 
the house and lot were sold to another purchaser. This Court re- 
versed the judgment in plaintiffs’ favor entered in the court below 
upon the ground the plaintiffs’ evidence established the defendant’s 
plea in bar. 

After our decision was certified to the Superior Court, the plain- 
tiffs appeared and moved to amend their complaint, attempting to 
set up another and different cause of action. Judge Bone denied the 
motion and the plaintiffs appealed. When the plea in bar was estab- 
lished, the effect was to destroy the cause of action alleged. Judge: 
Bone was correct in refusing to permit the plaintiffs to amend. The 
judgment is 

Affirmed. 


PATRICIA TUNSTALL y. DAVID RAINES anp CHARLES EDWARD 
TUNSTALL. 


(Filed 19 April, 1967.) 


Automobiles § 41g— Evidence that defendant along servient highway 
entered intersection without stopping held to take issue of negligence 
to jury. 


Plaintiff’s evidence to the effect that she was a passenger in a car trav- 
eling south on a dominant highway, that a car traveling west on a ser- 
vient highway was closer to the intersection but entered without stopping, 
that the driver “cut the corner” to his left and proceeded obliquely toward 
the lane for southbound traffic, and that the collision occurred between 
the left rear of the car entering the intersection from the servient high- 
way and the right-hand side of the car traveling south on the dominant 
highway, held sufficient to be submitted to the jury on the issue of the 
negligence of the driver along the servient highway, notwithstanding evi- 
dence of negligence on the part of the driver on the dominant highway 
when the evidence does not establish as a matter of law that this @river’s 
negligence was the sole proximate cause of the collision. 


AppEAL by plaintiff from Braswell, J., September 19, 1966 Regu- 
lar Civil Session of WAKE. 

Plaintiff’s action is to recover damages for personal injuries re- 
sulting from a collision on November 11, 1965, between a 1963 Ford 
operated by defendant Tunstall, in which plaintiff was riding as a 
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passenger, and a 1956 Cadillac operated by defendant Raines, near 
the intersection of Rural Paved Roads #1152 and #1301. 

When approaching said intersection, Tunstall was driving south 
on #1152, the dominant highway, and Raines was driving west on 
#1301. 

Plaintiff alleged each defendant was negligent in particulars set 
forth and that the joint and concurrent negligence of defendants 
proximately caused the collision and plaintiff’s injuries. 

The only evidence was that offered by plaintiff. At the conclu- 
sion thereof, each defendant moved for judgment of nonsuit. Tun- 
stall’s motion was overruled. Raines’s motion was allowed. There- 
upon, plaintiff took a voluntary nonsuit as to defendant Tunstall. 

As to defendant Raines, the court entered judgment of involun- 
tary nonsuit. Plaintiff excepted thereto and appealed. 


Hatch, Little, Bunn & Jones for plaintiff appellant. 
Dupree, Weaver, Horton, Cockman & Alvis for defendant ap- 
pellee Ratnes. 


Per CuriaM. There was evidence sufficient to permit the jury 
to find the following: As the two cars approached the inter- 
section, the Raines car was closer to the intersection than the Tun- 
stall car. Raines failed to stop in obedience to the stop sign con- 
fronting him. Upon entering the intersection, Raines “cut the corner” 
to his left and proceeded obliquely towards the lane of #1152 for 
southbound traffic. The collision was between the “left rear” of the 
Raines car and the “right-hand side” of the Tunstall car. When the 
collision occurred, the “left rear” of the Raines car was “close to the 
center” of #1152. The debris from the collision began 100-105 feet 
south of the southern limit of the intersection. Raines did not see 
the Tunstall car prior to the collision. 

Careful consideration impels the conclusion that the evidence, 
when considered in the light most favorable to plaintiff, is sufficient 
to require submission for Jury determination of an issue as to the 
alleged actionable negligence of Raines. Nor does the evidence 
establish as a matter of law that plaintiff was contributorily negli- 
gent. Moreover, although there is plenary evidence as to the action- 
able negligence of Tunstall, the evidence does not establish as a 
matter of law that Tunstall’s negligence was the sole proximate cause 
of the collision and of plaintiff’s injuries. Having reached these con- 
clusions, we deem it appropriate to refrain from further discussion 
of the evidence presently before us. Byrd v. Motor Lines, 263 N.C. 
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369, 372, 1389 S.E. 2d 615, 617, and cases cited. The judgment of in- 
voluntary nonsuit as to defendant Raines is reversed. 
Reversed. 


STATE v. FRANK WALLACE. 
(Filed 19 April, 1967.) 


1. Larceny § 10; Criminal Law § 137— 

A plea of guilty of receiving stolen property knowing it to have been 
stolen is insufficient to support a felony sentence, even though the indict- 
ment charges defendant with receiving stolen goods having a value of 
more than $200. If there should be a correction of the record proper by 
appropriate proceedings so as to show that defendant pleaded guilty as 
charged, the court could then enter a felony sentence. 

2. Criminal Law § 151— 
The record proper and not the case on appeal controls. 


AppEAL by defendant Frank Wallace from McLaughlin, J., No- 
vember 28, 1966 Session of STanty. 

Frank Wallace, the appellant, referred to hereafter as defend- 
ant, and Samuel Monroe Wilson, alias Coy Scarboro, and Robert 
M. Greer, were indicted jointly in a three-count bill. The third 
count charged in substance that defendants received described 
stolen property of one John Cranford, d/b/a Richfield Farm Supply, 
of the value of more than $200.00, with knowledge it had been 
stolen and with felonious intent. 

In the record on appeal, the following (presumably an excerpt 
from the minutes) is quoted: 

“The defendant through court-appointed counsel, R. L. Brown, 
Jr., entered a plea of guilty of receiving stolen property knowing it 
to have been stolen. 

“Let the defendant be confined to the State Prison for a period 
of 10 years.” 

Defendant excepted, assigning as error that the sentence of ten 
years was “cruel and unusual punishment” and therefore violative 
of his constitutional rights. 


Attorney General Bruton and Assistant Attorney General Rich 
for the State. 
Richard L. Brown, Jr., for defendant appellant. 


156 IN THE SUPREME COURT. [270 


STATE v. WALLACE, 


Per Curiam. Defendant’s plea, “guilty of receiving stolen prop- 
erty knowing it to have been stolen,” is insufficient to support the 
judgment. 

“In the bill of indictment the defendant was charged with a 
felony, that is, receiving goods of the value of more than one 
hundred dollars. G.S. 14-71 and G.S. 14-72. In order for the defend- 
ant to be found guilty under G.S. 14-71, it is incumbent upon the 
State to prove beyond a reasonable doubt that the value of the 
goods was more than one hundred dollars. This is an essential ele- 
ment of the crime because G.S. 14-72 specifically provides that ‘the 
receiving of stolen goods knowing them to be stolen, of the value of 
not more than one hundred dollars is hereby declared a misde- 
meanor.’”’ (Our italics.) S. v. Tessnear, 254 N.C. 211, 214, 118 S.E. 
2d 393, 394-395. G.S. 14-72 was amended by Chapter 39, Session 
Laws of 1961, so as to provide, in pertinent part, that “(t)he larceny 
of property, or the receiving of stolen goods knowing them to be 
stolen, of the value of not more than two hundred dollars,” is de- 
clared a misdemeanor. (Our italics.) 

We are advertent to the fact that the case on appeal sets forth 
that defendant tendered and the State accepted “a plea of guilty 
on the third count, that is, receiving stolen goods knowing them to 
have been feloniously stolen.”” However, the record proper, not the 
case on appeal, controls. S. v. Truesdale, 125 N.C. 696, 34 S.E. 646; 
Bartholomew v. Parrish, 190 N.C. 151, 129 S.E. 190. 

Upon the record before us, defendant’s plea is insufficient to sup- 
port the judgment. Hence, the Judgment is vacated and the cause 
is remanded for a new judgment. 

Any judgment pronounced upon defendant’s plea of guilty as 
presently recorded must be as upon conviction of a misdemeanor. 
If there should be a modification and correction of the record proper 
by appropriate proceedings (1 Strong, Criminal Law § 187; S. ». 
Arthur, 246 N.C. 690, 99 S.E. 2d 918) so as to show that defendant, 
at said November 28, 1966 Session, pleaded guilty as charged in the 
third count of the bill of indictment, in such event the case would 
be for the pronouncement of judgment as upon conviction of a 
felony. 

Error and remanded. 
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STATE OF NORTH CAROLINA vy. BERNARD J. LEPARD. 
(Filed 19 April, 1967.) 


Criminal Law § 131; Constitutional Law § 36-—- 
A sentence which does not exceed the maximum prescribed by the ap- 
plicable statute cannot be considered cruel and unusual punishment in the 
constitutional sense. Constitution of North Carolina, Art. I, § 14. 


CERTIORARI to review the judgment of Bickett, J., at the March 
1966 Criminal Session of WaAxkg. 

By an indictment proper in form, Bernard J. LePard, Phillip 
Alvin Reese and Dante Ferrara were charged with the offense of 
robbery with firearms, the indictment charging that on 1 November 
1965 they, being armed with certain pistols whereby the life of 
Woodrow Wilson Weatherman was endangered and_ threatened, 
robbed Weatherman of watches, other jewelry and money of the 
value of $7,844.74. 


It does not appear upon the present record whether Ferrara has 
been brought to trial upon this charge. LePard and Reese were 
brought to trial and were represented by privately employed coun- 
sel. Each having announced in open court his readiness for trial, 
each through his counsel entered a plea of guilty to armed robbery 
as charged in the bill of mdictment. 


Witnesses for the State thereupon testified, the substance of their 
testimony being that LePard, Reese and Ferrara on 1 November 
1965 entered the premises of Weatherman, trading as Weatherman’s 
Jewelry, closed the doors, drew the window shades and, with the 
use of firearms, bound and gagged Weatherman and another occu- 
pant of the premises and removed therefrom various and sundry 
watches, other jewelry and money of the total value of $7,844.74. 
The defendants offered no evidence. 

Thereupon, the court entered judgment that LePard be impris- 
oned in the State’s Prison for a term of not less than 24 years nor 
more than 30 years at hard labor. A like judgment was entered as 
to Reese. LePard gave notice of appeal. The superior court entered 
its order permitting him to appeal an forma pauperis and appointed 
as his counsel on appeal the same attorneys who represented him as 
privately employed counsel at his trial. The appeal not having been 
perfected within the time allowed therefor, a petition for writ of 
certiorart was filed and allowed. The sole assignment of error is that 
the sentence imposed constitutes cruel and unusual punishment. 
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Attorney General Bruton and Assistant Attorney General Rich 
for the State. 
W. L. Thompson and Earle R. Purser for defendant. 


Per Curtam. The sentence imposed does not exceed the max- 
imum sentence authorized by G.S. 14-87 for the offense of robbery 
with firearms. It is well established that a sentence which does not 
exceed the maximum prescribed by statute for the offense of which 
the defendant has been convicted or of which he has entered a plea 
of guilty does not constitute cruel and unusual punishment forbid- 
den by Article I, § 14, of the Constitution of North Carolina. State 
v. Bruce, 268 N.C. 174, 150 S.E. 2d 216; State v. Downey, 253 N.C. 
348, 117 S.E. 2d 39; State v. Lee, 247 N.C. 230, 100 S.E. 2d 372; 
State v. Smith, 238 N.C. 82, 76 S.E. 2d 363; State v. Daniels, 197 
N.C. 285, 148 S.E. 244. The record reveals no violation of any con- 
stitutional right of the defendant or any error in the judgment of 
which he complains or in the proceedings leading thereto. 

No error. 


STATE OF NORTH CAROLINA v. RUSSELL WRIGHT anp LARRY D. 
SMITH. 


(Filed 19 April, 1967.) 


1. Criminal Law § 162— 
Ordinarily, the admission of incompetent evidence will not be held 
prejudicial when evidence of the same import is theretofore admitted 
without objection. 


2. Criminal Law § 87— 

The consolidation of indictments against defendants charged with com- 
mitting like offenses at the same time and place, is addressed to the sound 
discretion of the trial court. 

8. Criminal Law § 161— 

The charge of the court will not be held for error when the charge, 

construed contextually, is not prejudicial. 


AppraL by defendants from Johnson, J., October 1966 Criminal 
Term of FRANKLIN Superior Court. 

Both defendants were serving sentences for felonies at Franklin 
County Prison Unit on June 12, 1966. They disappeared about 
2:20 P.M., without permission, and were not seen, as far as the 
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record discloses, until the following night, when they were captured 
some eleven miles away. They were indicted for unlawful escape. 
The cases were consolidated for trial, and both were convicted and 
received additional prison sentences. Both defendants appealed. 


J. P. Lumpkin, Attorney for defendant Russell Wright; E. F. 
Yarborough, Attorney for defendant Larry D. Smith. 

T. Wade Bruton, Attorney General, and Ralph A. White, Jr., 
Staff Attorney, for the State. 


Per CurtAM. The defendants assign as error the admission of 
the following evidence: “Question: Did they have authority to leave 
the farm to which they were assigned to work? Answer: No, sir, they 
didn’t have any authority to leave. [I had not checked previously 
that day.” The witness admitted on cross examination that the tes- 
timony was not based on his personal knowledge; however, evidence 
which was substantially the same had been admitted previously 
without objection. Superintendent Hayes testified: “The inmates did 
not have permission to come to Louisburg.” 


“Tf incompetent evidence is admitted over objection but the 
same evidence has theretofore or thereafter been given in other 
parts of the examination without objection, the benefit of the 
exception is ordinarily lost.” Shelton v. Railroad, 193 N.C. 670, 
139 S.E. 232. And this 1s true whether the same evidence is from 
the same witness or from a different one. Stansbury, N. C. Evi- 
dence, § 30; Dunes Club v. Insurance Co., 259 N.C. 294, 130 
S.E. 2d 625. 


The defendants also except to the order consolidating the cases 
for trial. We have held so many times that this is discretionary that 
we do not deem the exception worthy of discussion. State v. Bryant, 
250 N.C. 113, 108 S.E. 2d 128; State v. Combs, 200 N.C. 671, 158 
S.E. 252. 

The defendants take exception to parts of the charge, but upon 
examination, it 1s found that the allegedly objectionable part is 
either not a complete statement of what the court said, or it is 
taken out of context. The full statements of the court show that the 
criticized portions are merely statements of contentions made by the 
State which were entirely reasonable and justified by the evidence. 

There was ample evidence to sustain the conviction of the de- 
fendants, and in their trial there was 

No error. 
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R. H. BOULIGNY, INC., a Corporation, v. UNITED STEHLWORKERS OF 
AMERICA, AFL-CIO, AN UNINCORPORATED ASSOCIATION. 


(Filed 3 May, 1967.) 


1. Appeal and Error § 47— 

Upon appeal from an order allowing a motion to strike, the facts al- 
leged, as distinguished from the conclusions of law, must be taken as 
true, and the question determined on the basis of whether the allegations 
are germane. 


Associations § 5; Master and Servant § 15— 

An unincorporated labor union may be sued in the courts of this State 
as a legal entity separate and apart from its members, G.S. 1-69.1, G.S. 
1-97(6), and may be held liable in damages for torts committed by its 
employees or agents while acting in the course of their employment. 


8. Libel and Slander § 1— 
A corporation may maintain an action for libel or slander for words 
which injure it in its credit, in its business good will, or in its relations 
with its employees. 


i 


4. Same— 

While a corporation may not maintain an action for libel or slander 
of its officers, where the published statements complained of charge that 
the corporation’s representative did certain things, but, in context, it is 
clear that the accusation was that the things were done by the represen- 
tative in the execution of corporate policy, the libel relates to the corpora- 
tion itself. 


5. Same— 

Written statements that a corporation did certain acts which would 
have the natural and immediate tendency to cause actual damage to the 
relationship between the corporation and its employees are actionable 
per se. 


6. Libel and Slander § 16— 


A libel or slander which is actionable per se ordinarily entitles plaintiff 
to recover nominal damages at least, but plaintiff may recover compen- 
satory damage only upon proof of both the fact and the extent of dam- 
ages actually suffered by it as a result of the publication, and may re- 
cover punitive damages only upon proof that the publication was made 
with actual malice, and, even so, the amount awarded as punitive damages 
rests in the discretion of the jury, subject to the limitation that the 
amount may not be excessively disproportionate to the circumstances. 


7. Libel and Slander § 9— 


The public interest in the free expression and communication of ideas 
in legislative bodies and in judicial proceedings, etc., requires that words 
spoken or published by the participants in such circumstances be abso- 
lutely privileged, and no action for libel or slander will lie even though 
the statements be false and malicious, but the privilege attaches to the 
circumstances under which the words are used and not to the persons 
themselves, 
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8. Libel and Slander § 8— 


Qualified privilege extends to all communications made bona fide upon 
any subject matter in which the party uttering the statement has an in- 
terest or in reference to which he has some moral or legal duty to per- 
form, in which case recovery for false and defamatory words may be had 
only upon proof of actual malice. 


9. Same; Master and Servant § 15— 

Statements spoken or published in good faith by a labor union in the 
eourse of a campaign to solicit members or to establish itself as an author- 
ized representative of the employees of a business enterprise are quali- 
fiedly privileged provided there is a reasonable relation between such ob- 
jectives and the statements made, and such privilege extends to coi- 
munications between the union and prospective members as well as be- 
tween the union and its members. 


10. Same— 


Qualified privilege is no defense to an action for libel or slander if the 
false statements were made with actual malice. 


11. Same— 


Mere vituperation and name calling by a labor union in its activities to 
solicit members or obtain the right to represent the employees of a busi- 
ness cannot be made the basis of an action for libel or slander by the em- 
ployer. 


12. Same— 


Plaintiff alleged that defendant labor union published false statements 
concerning plaintiff’s treatment of an emplovee or former employee, which 
statements were made for the purpose of creating, and had the natural 
tendency to create, distrust and disloyalty between plaintiff and its em- 
ployees. Held: The burden rests upon plaintiff to prove actual malice in 
the publication of the defamatory statements, but if the jury finds actual 
malice by the greater weight of the evidence, the fact that such statements 
were qualifiedly privileged, is no defense. 


13. Libel and Slander § 12—- 
Privilege is an affirmative defense which must be alleged in the answer. 


14. Constitutional Law § 1— 


An act of Congress pursuant to the Constitution of the United States 
is the supreme law of the land, and in case of a conflict between such act 
and the laws of this State, the act of Congress and the decisions of the 
U. S. Supreme Court construing such act, control, 


15. Courts § 18; Master and Servant § 14 
The National Labor Relations Act, 29 U.S.C. 141 ete, and the Norris- 
LaGuardia Act, 29 U.S.C. 101, do not deprive the State courts of jurisdic- 
tion of an action for libel by an employer against a labor union for state 
ments published during the course of a campaign by the union to solicit 
members and become the representative of the employees for collective 
bargaining; nevertheless, in such instance a State court may not apply 
the doctrine of libel per se and may render judgment only if the plaintiff 
alleges and proves not only actual malice but some actual damage result- 
ing from the libelous publications. 
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16. Libel and Slander § 1; Constitutional Law § 18— 

Even though the First Amendment to the Federal Constitution applies 
to state action by virtue of the Fourteenth Amendment, the constitutional 
guarantee of freedom of speech and of the press affords no protection 
against an action for libel or slander uttered with actual malice and re 
sulting in actual damage. 


17. Pleadings § 34— 

There is no prejudicial error in striking from a pleading allegations 
which merely repeat or restate that which has been expressly alleged or 
necessarily implied in other portions of the pleading not stricken. G.S. 
1-158. 


18. Same— 

In an action by an employer against a labor union for libel, allegations 
of the answer to the effect that the statements were published in connec- 
tion with the union’s efforts to organize plaintiff's employees are rele- 
vant to the question of the union’s qualified privilege and to the applica- 
tion of the modification of State law by the National Labor Relations 
Act, and were improperly stricken. 


19. Same— 
There is no error in striking from a pleading matters which are not 
allegations of fact but mere conclusions. 


20. Libel and Slander § 1; Master and Servant § 15— 


In an action by an employer against a labor union for libel growing 
out of a publication by the union in its efforts to organize the employees 
for collective bargaining, proof that the labor union made false and 
malicious statements having a tendency to injure the employer’s good 
name and reputation in the eyes of its employees or prospective employees 
would constitute proof of the element of actual damage sufficient to per- 
mit recovery of nominal damages under the National Labor Relations 
Act. 


21. Libel and Slander § 16; Master and Servant § 14— 


The Federal decisions do not preclude the recovery of punitive dam- 
ages by an employer in its action for false and malicious libel by a labor 
union, in connection with the union’s efforts to organize plaintiff’s em- 
ployees, when the plaintiff establishes that it has suffered some compen- 
sable harm as a result of the libel. 


AppraLt by defendant from Jackson, J., at the 20 June 1966 
Schedule “B” Civil Session of Mrcxiensure, docketed and argued 
as No. 291 at the Fall Term 1966. 

The defendant appeals from an order of the superior court sus- 
taining the plaintiff’s demurrers to the defendant’s second and fourth 
further answers, and its motion to strike certain allegations from 
the defendant’s first and fifth further answers. 

The complaint alleges that the defendant caused to be written 
and published certain false and defamatory statements with respect 
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to the plaintiff and thereby ‘intentionally, wilfully and maliciously” 
libeled the plaintiff and injured its good name and reputation and 
the relations between it and its employees, for which the plaintiff 
prays the recovery of $100,000 actual damages and $100,000 punitive 
damages. The alleged false statements are these: 


(1) The plaintiff has lied to its employees; 

(2) After one Millard Smith was discharged from its em- 
ployment, a representative of the management of the plaintiff 
went to the subsequent emplover of Smith and attempted to get 
Smith discharged from that employment; 

(3) For such purpose the representative of the plaintiff 
presented to Smith’s subsequent employer the work record and 
progression chart of Smith as emplovee of the plaintiff; 

(4) The plaintiff’s representative “would not only deny 
Millard Smith a chance to make a decent living for himself, 
but he has absolutely no feeling for Millard Smith’s wife and 
four children”; 

(5) The plaintiff’s representative could not “stand the 
thought of one of his former slaves having a job where he is 
now making” a higher salary than he formerly made with the 
plaintiff; 

(6) Such conduct by the representative of the plaintiff’s 
management is a “dirty trick’; 

(7) “There is no level to which” such representative of the 
plaintiff’s management “will not sink”; 

(8) Unless the employees of the plaintiff embrace the de- 
fendant, they “will always have to live in fear of people like” 
the representative of the plaintiff’s management “doing the 
same thing” to them and to their “wives and children.” 


The defendant in its answer denies every material allegation of 
the complaint, including the allegation that it wrote and published 
the above statements, the allegation of wilfulness and malice and 
the allegation of damages. There was no motion, demurrer or order 
with reference to this portion of the answer. 

The defendant also alleged five further answers and defenses, 
the allegations of which and the motions, demurrers and rulings 
with reference to which are as follows: 


Il. First Further Answer and Defense. 

A. Allegations: 

“1. The defendant is a labor union, formed for the purpose 
of providing mutual aid and protection to employees. At the 
time of the events complained of in the complaint, the defend- 
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ant was engaged in a campaign to organize the employees of 
the plaintiff. 

“2. The communications referred to in the complaint were 
privileged communications, made in pursuance of the common 
interest of the defendant and plaintiff’s employees, and were 
pertinent to their common interests. 

“3. The statements contained in the communications re- 
ferred to in the complaint were not defamatory of plaintiff. 

“4, To the extent said statements constituted statements 
of opinion, they were legitimate statements of opinion. 

“5. To the extent said statements constituted statements 
of fact, they were true. 

“6. The defendant, acting without malice, ill will, or other 
improper motive, disseminated only such information as, on 
the basis of reliable information it had received, it reasonably 
believed to be true. The defendant is informed and _ believes 
and upon such information and belief alleges that all matters 
disseminated by it in the course of the organizing campaign 
herein referred to were, in fact, true and the same were pub- 
lished and distributed by the defendant in good faith that all 
facts therein contained were true, and the defendant pleads the 
truth as a defense to the plaintiff’s complaint, and in mitigation 
of damages.” 

B. Motion and Ruling. 


The plaintiff’s motion to strike paragraphs 2, 3 and 4 of this 
further answer and defense was allowed. 


II. Second Further Answer and Defense. 

A. The Allegations: 

“The plaintiff conducted the operation of its business activi- 
ties, and suffered no actual losses attributable to any efforts or 
conduct on the part of the defendant alleged in the complaint.” 

B. Demurrer and Ruling: 


The plaintiff demurred to this further answer and defense on the 
ground that it does not allege a bar to the plaintiff’s cause of action. 
The demurrer was sustained and this further answer was struck. 


Ill. Third Further Answer and Defense. 

A. The Allegations: 

“1, The plaintiff is engaged in interstate commerce and has 
its principal place of business located in the State of North 
Carolina. It annually buys substantial amounts of materials 
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from and ships substantial amounts of materials to, points out- 
side the State of North Carolina. 

“2. At the time to which the complaint refers, defendant 
was engaged in a campaign to organize plaintiff’s employees 
into the Union. Said campaign was conducted subject to, and 
pursuant to, the National Labor Relations Act. At the time to 
which the complaint refers, defendant was prepared to file (or 
had filed) a representation petition with the National Labor 
Relations Board. 

“3. The communications referred to in the complaint are, 
as a matter of federal law, not actionable. They were true, or 
were made in the reasonable belief that they were true, and 
were made with reckless disregard for their truth or falsity. 
Plaintiff did not suffer actual, compensable harm.” 

B. Motions and Rulings: 


There was no motion, demurrer or ruling with reference to this 
further answer and defense. 


IV. Fourth Further Answer and Defense. 

A. The Allegations: 

“1. Defendant did not actually participate in, actually au- 
thorize, or ratify the distribution of any defamatory materials, 
and cannot be held lable, as a matter of federal law. 29 U.S.C. 
Section 106.” 

B. Demurrer and Ruling: 


The plaintiff demurred to this further answer and defense for the 
reason that Chapter 29, $ 106, of the United States Code has no 
application to civil litigation in state courts and the defendant is 
liable for the acts of its servants and agents within the course and 
scope of their employment. This demurrer was sustained, and this 
further answer was struck. 


V. Fifth Further Answer and Defense. 

A. The Allegations: 

“1, The plaintiff is engaged in interstate commerce and has 
its principal place of business located in the State of North 
Carolina. It annually buys substantial amounts of materials 
from and ships substantial amounts of materials and products 
to, points outside of the State of North Carolina. 

“2, This libel or slander action is brought for alleged con- 
duct arising in the course of an organizing campaign by defend- 
ant union among plaintiff’s employees. The rights and duties 
of defendant generally during and with respect to such cam- 
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paign, and in particular with respect to literature used and 
statements made in the course thereof as alleged in the Com- 
plaint, are preemptively governed by the provisions of the Na- 
tional Labor Relations Act as amended (herein called ‘Act’’). 
Jurisdiction to adjudicate claims based upon such alleged con- 
duct and action lies exclusively with the National Labor Rela- 
tions Board to be exercised according to its administrative pro- 
cedures. 

“3. At the time to which the Complaint refers, defendant 
was prepared to file (or had filed) a representation petition 
with the National Labor Relations Board, and that body had 
exclusive jurisdiction thereof and of the penalties to be imposed 
and the relief to be granted for, actions as alleged in the Com- 
plaint and occurring during the campaign for representative 
rights. 

“4. The use of pamphlets, circulars and statements as are 
described in the Complaint is protected by the Act and by the 
First and Fourteenth Amendments to the Constitution of the 
United States, and such use cannot be limited or impaired by 
the judgment of this Court or by other exercise of this Court’s 
jurisdiction. 

“5. The right critically to discuss officials and conduct of 
an employer in the course of such a campaign is governed pre- 
emptively by the Act and is protected by said Act and by the 
First and Fourteenth Amendments. 

“6. Federal law does not permit and prohibits recovery of 
punitive damages in actions such as this in which only non- 
violent acts are alleged to have been committed by a labor 
union. 

“7. Plaintiff’s remedy, if any, for the matters and things 
complained of is exclusively within the preemptive administra- 
tive jurisdiction of the National Labor Relations Board and 
this Court is without jurisdiction of the subject matter of the 
Complaint. 

“8, This Court is without jurisdiction to award damages 
for this alleged cause of action.” 

B. Motion, Demurrer and Ruling: 


The plaintiff demurred to this further answer and defense and 


also moved to strike therefrom paragraphs 2 through 8. The court 
overruled the demurrer but sustained the motion to strike, excep% 
with reference to the first sentence in paragraph 2, thus leaving in 
the answer the first paragraph and the first sentence of the second. 


N.C. ] SPRING TERM, 1967. 167 
Bovicny, INc., v. STEELWORKERS. 


Cooper, Mitch, Johnston & Crawford and James B. Ledford for 
defendant appellant. 

Grier, Parker, Poe & Thompson by Joe W. Grier, Jr., and Gaston 
H. Gage for plaintiff appellee. 


LaxgE, J. This action was instituted 29 May 1963. Thereupon, 
the defendant filed a petition for its removal to the United States 
District Court upon the ground of diversity of citizenship and also 
upon the ground that the subject matter of the action arises under 
the laws of the United States. The plaintiff moved to remand. The 
District Court denied the motion. The Court of Appeals reversed, 
saying, “Having found no diversity, we also think that no federal 
question jurisdiction exists.” R. H. Bouligny, Inc., v. United Steel 
Workers of America, 336 F. 2d 160. On certiorari, the Supreme Court 
of the United States affirmed, and the action was remanded to the 
Superior Court of Mecklenburg County. Thereupon, the defendant 
filed its answer, the plaintiff filed its motions and demurrers and the 
superior court entered the order which gives rise to the questions 
now before us, four years having thus been consumed without any 
determination as to whether the alleged statements were made or, if 
so, were true or false, malicious or in good faith, or whether the 
plaintiff was damaged thereby. 

For the purpose of determining the validity of the order from 
which this appeal is taken, we assume that the allegations of fact 
in the complaint, as distinguished from conclusions of law, are true. 
We also assume that the affirmative allegations of fact in the several 
further answers, as distinguished from conclusions of Jaw and from 
denials of facts alleged in the complaint, are true. Trust Co. v. Cur- 
rin, 244 N.C. 102, 92 $.E. 2d 658. The questions for us are whether, 
on these assumptions, the allegations struck trom the further answers 
constitute, or are germane to, a valid and sufficient defense to the 
cause of action, if any, alleged in the complaint. In search of the 
solution to those questions, we turn first to the law of this State 
and then to the Constitution and laws of the United States to ascer- 
tain what, if any, effect they have upon the law of North Carolina 
otherwise applicable. 

An unincorporated labor union may be sued in the courts of this 
State as a legal entity separate and apart from its members. G'S. 
1-69.1; G.S. 1-97(6); Gainey v. Brotherhood, 252 N.C. 256, 113 S.E. 
2d 594; Martin v. Brotherhood, 248 N.C. 409, 103 S.E. 2d 462; 
Construction Co. v. Electrical Workers Union, 246 N.C. 481, 98 
S.E. 2d 852; Stafford v. Wood, 234 N.C. 622, 68 S.E. 2d 268. As such, 
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it may be held liable in damages for terts committed by its em- 
ployees or agents acting in the course of their employment. See 
Transportation Co. v. Brotherhood, 257 N.C. 18, 31, 125 3.E. 2d 277, 
cert. den., 371 U.S. 862, 83 8. Ct. 120. 

The right of a private business corporation to sue for damages 
for slander or libel does not appear to have been determined by this 
Court. It has, however, been considered in other jurisdictions and 
the right of the corporation to sue appears well settled. 88 Am. Jur., 
Libel and Slander, § 193; 58 C.J.S., Libel and Slander, $ 146; An- 
not. 86 A.L.R. 442; Annot. 52 A.L.R. 1199; Restatement of the Law, 
Torts, § 561. Obviously, a corporation may not suffer mental an- 
guish or an injury to personal reputation. It may, however, be in- 
jured in its credit, in its business good will, or in its relations with 
its employees. When so injured, its corporate nature is not a bar to 
its recovery of damages from the wrongdoer. 

The complaint alleges that the statements alleged to have been 
published by the defendant “injured the good name and reputation” 
of the plaintiff, and “injured the relations between the plaintiff and 
its employees” in the total amount of $100,000. At the trial of the 
action, the plaintiff will have the burden of proving both the nature 
and the extent of its injuries. For the purposes of this appeal, it is 
sufficient to note that it has alleged injuries which a corporation is 
capable of sustaining. 

The complaint alleges the defendant published statements as- 
serting that “the plaintiff’s representative’ did certain things. Of 
course, a corporation may not maintain an action for damages for 
libel or slander of its stockholders, officers, employees or represen- 
tatives. 538 C.J.S., Libel and Slander, § 146; Annot., 52 A.I.R. 1199. 
However, the fair interpretation of the complaint is that the state- 
ments alleged to have been published by the defendant were such, 
in words and context, that the reader would impute to the plaintiff 
the alleged conduct of its representative, and thus the plaintiff’s 
own reputation and relations with its employees were damaged. The 
burden will rest upon the plaintiff at the trial of the action to prove 
that it, as distinguished from its representative, was libeled by the 
publications of which it complains. 

In Kindley v. Privette, 241 N.C. 140, 84 S.E, 2d 660, Bobbitt, J., 
speaking for the Court, said: 


“(The publication of any libel is actionable per se, that is 
irrespective of whether any special harm has been caused to the 
plaintiff’s reputation or otherwise. Such a publication is itself 
an injury * * * and therefore a sufficient ground for recov- 
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ery of at least nominal damages.’ Restatement of the Law, 
Torts, sec. 569. 
% * % 

“The phrase ‘libelous per se,’ used extensively, has been crit- 
icized as inexact. * * * While this phrase appears in our de- 
cisions, the words are used in the sense of actionable per se. 
Flake v. Greensboro News Co., 212 N.C. 780, 195 S.E. 55.” 


In Flake v. News Co., supra, Barnhill, J., later C.J., speaking 
for the Court, said: 


“Libels may be divided into three classes: (1) Publications 
which are obviously defamatory and which are termed libels 
per sé; (2) publications which are susceptible of two reason- 
able interpretations, one of which is defamatory and the other 
is not, and (3) publications which are not obviously defamatory, 
but which become so when considered in connection with in- 
nuendo, colloquium and explanatory circumstances. This type 
of libel is termed libel per quod. 

“When an unauthorized publication is libelous per se, malice 
and damage are presumed from the fact of publication and no 
proof is required as to any resulting injury. The law presumes 
that general damages actually, proximately and necessarily re- 
sult from an unauthorized publication which is libelous per se 
and they are not required to be proved by evidence since they 
arise by inference of law, and are allowed whenever the im- 
mediate tendency of the publication is to rmpair plaintiff’s ren- 
utation, although no actual pecuniary loss has in fact resulted.” 
[Emphasis supplied. | 


It is to be remembered that the above cases dealt with libel of an 
individual. A false statement concerning a corporation, which is, by 
its very nature, incapable of mental suffering or loss of social rela- 
tionships, is not actionable unless “the immediate tendency of the 
publication is to impair plaintiff’s reputation” in its business rela- 
tionships, or actual pecuniary loss is alleged and proved. Here, the 
natural and immediate tendency of the alleged statements, if in 
fact made, would be to cause actual damage to the relationship be- 
tween the plaintiff and its employees, an important asset of any 
business corporation. Thus, nothing else appearing, the statements, 
if in fact published and false, would be actionable per se. 

In Jones v. Hester, 262 N.C. 487, 187 S.E. 2d 846, the jury found 
that the defendant had published the libelous statement in question 
and had done so with actual malice. It awarded $1.00 in actual dam- 
ages and $1.00 in punitive damages. In sustaining the denial of a 
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motion to set aside the verdict on the issues as to actual and punitive 
damages, this Court said: 


“The verdict on Issue No. 1 [publication of the libel] en- 
titled the plaintiff to nominal damages. Any further comnpensa- 
tory damages (other than nominal) could be awarded only upon 
the basis of proof, by the greater weight of the evidence. The 
answer to Issue No. 2 [malice] permitted the jury to award 
punitive damages in its discretion, not as a matter of right, but 
as punishment for intentional wrongdoing.” 


Thus, even though the alleged statements were published by the 
defendant, were not privileged, were false and had a natural and 
immediate tendency to impair the plaintiff’s reputation in the areas 
of its customer or employee relations, the plaintiff can recover, under 
the law of this State, as compensatory damages, only a nominal 
amount in absence of proof of both the fact and the extent of dam- 
ages actually suffered by it as the result of the publications. It can 
recover punitive damages only if it proves that the publications 
were made with actual malice, Roth v. News Co., 217 N.C. 13, 6 
S.E. 2d 882, and, even in that event, the amount awarded may not 
be excessively disproportionate to the circumstances. Cotton v. Fish- 
ertes Co., 181 N.C. 151, 106 S.E. 487. 

A libelous statement, otherwise actionable, may be not so for 
the reason that the circumstances under which the statement was 
published confer upon the publisher a privilege to publish it. “The 
great underlying principle of the doctrine of privileged communica- 
tions rests in public policy.” Alexander v. Vann, 180 N.C. 187, 104 
S.E. 360. The basis of privilege is the public interest in the free 
expression and communication of ideas. Where this interest is suffi- 
cient to outweigh the interest of the state in protecting the indi- 
vidual or corporate plaintiff from damage to his or its reputation, 
social or business relationships, the law does not allow recovery of 
damages, actual or punitive, occasioned by the defamatory speech 
or publication. 

The leading case in this jurisdiction upon the subject of privi- 
leged communications in the law of bel and slander is Ramsey 
v. Cheek, 109 N.C. 270, 13 S.E. 775, quoted with approval in Ponder 
v. Cobb, 257 N.C. 281, 126 S.E. 2d 67. In the Ramsey case, Clark, 
J., later C.J., speaking for the Court, said: 

“Privileged communications are of two kinds: 


“1, Absolutely Privileged—- Which are restricted to cases 
in which it is so much to the public interest that the defend- 
ant should speak out his mind fully and freely, that all actions 
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in respect to the words used are absolutely forbidden, even 
though it be alleged that they were used falsely, knowingly, 
and with express malice. This complete immunity obtains only 
where the public service or the due administration of justice re- 
quires it, e.g., words used in debate in Congress and the State 
Legislatures, reports of military or other officers to their su- 
periors in the line of their duty, everything said by a judge on 
the bench, by a witness in the box, and the like. [Emphasis 
added.] In these cases the action is absolutely barred. [Author- 
ities omitted. ] 

“2. Qualified Privilege —In less important matters where 
the public interest does not require such absolute immunity, the 
plaintiff will recover in spite of the privilege, if he can prove 
that the words were not used bona fide, but that the defendant 
used the privileged occasion artfully and knowingly to falsely 
defame the plaintiff. [Authorities omitted.| In this class of cases, 
an action will lie only where the party is guilty of falsehood 
and express malice. [Authorities omitted.] Express malice is 
malice in fact, as distinguished from implied malice, which is 
raised as a matter of law by the use of words libelous per se, 
when the occasion is not privileged. Whether the occasion is 
privileged is a question of law for the court, subject to review, 
and not for the jury, unless the circumstances of the publication 
are in dispute, when it is a mixed question of law and fact.” 


Both as to absolute privilege and as to qualified privilege, the 
protection from lability to suit attaches by reason of the setting in 
which the defamatory statement is spoken or published. The privi- 
lege belongs to the occasion. It does not follow the speaker or pub- 
lisher into other surroundings and circumstances. The judge, legis- 
lator or administrative official, when speaking or writing apart from 
and independent of the functions of his office, is liable for slanderous 
or libelous statements upon the same principles applicable to other 
individuals. 

Likewise, there is nothing inherent in the nature of a labor union 
which confers upon it a privilege to slander or to hbel. Even when 
the union, through its representatives, speaks or writes in the course 
of and with reference to an activity in which the union has a legiti- 
mate interest, such as a campaign by it to solicit members or to 
obtain the right to represent the employees of a business establish- 
ment in their collective bargaining with their employer, the public 
interest in free discussion of the issues involved is not sufficient to 
clothe the union with an absolute privilege, such as is enjoyed by 
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a member of the Legislature in a debate within the legislative cham- 
bers, or a witness or a judge in the trial of a law suit. 


However, “[q]ualified privilege extends to all communications 
made bona fide upon any subject-matter in which the party com- 
municating has an interest, or in reference to which he has some 
moral or legal duty to perform.” Alexander v. Vann, supra. Thus, 
qualified privilege has been extended to a statement made in good 
faith by the chairman of a political party charging misconduct of 
election officials, the statement being made to public officials from or 
through whom redress might be expected, even though the statement 
is also made public in a press release. Ponder v. Cobb, supra. Qual- 
ified privilege has also been extended to statements made in good 
faith by an investigator, sent by the governing body of a religious 
organization to inspect the work of its missionaries, the statements 
being made in his report to the appropriate officials of the denomina- 
tion. Herndon v. Melton, 249 N.C. 217, 105 S.E. 2d 531. Qualified 
privilege is likewise extended to statements in a newspaper, pub- 
lished in good faith and without malice, concerning alleged waste 
of public funds, Yancey v. Gillesmie, 242 N.C. 227, 87 S.E. 2d 210, 
and to statements made in good faith by the president of a corpora- 
tion in a notice calling a meeting of its stockholders to consider evi- 
dence of misuse of corporate funds. Jones v. Hester, 260 N.C. 264, 
182 S.E. 2d 586. 

We now hold that the defense of qualified privilege extends to 
statements spoken or published in good faith by a labor union in 
the course of a campaign to solicit members or to establish itself as 
the authorized representative of the employees in a business enter- 
prise in their collective bargaining with their employer, provided 
there is a reasonable relation between such objective and the state- 
ment made. The qualified privilege to discuss in good faith the ad- 
vantages of union membership and conditions of employment which 
the union might be in a position to improve is not limited to com- 
munications between the union and those already members of it, 
but extends also to communications between the union and prospec- 
tive members. It is not enough, however, that the statement was 
made or published at a time and place when and where such cam- 
paign was in progress. The statement is not qualifiedly privileged 
unless there is a reasonable relation between the alleged fact so 
stated and the objective of the campaign. It cannot be said that the 
alleged facts so stated in the statements alleged to have been pub- 
lished by the defendant were, upon their face, unrelated to the or- 
ganizational campaign alleged in the answer so as to render them 
unprivileged as a matter of law. 
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Even though the allegedly false statement be of a fact so related 
to the campaign to achieve a legitimate union objective, the de- 
fense of qualified privilege fails if the false statement was made with 
actual malice. A union has no legal or moral duty or privilege to 
make a statement, which it knows to be false, concerning an em- 
ployer’s treatment of an employee or former employee, and which 
it makes for the purpose of creating in other employees hatred, dis- 
trust or disloyalty toward the employer. The burden rests upon the 
employer to prove actual malice in the speaking or publication of 
the defamatory statement, but, when the jury finds such malice by 
the greater weight of the evidence, the union is not absolved from 
liability for the resulting damage to the employer by the fact that 
its motive was the procurement of additional members or greater 
authority for the union as spokesman for employees of the estab- 
lishment. See Jones v. Hester, 260 N.C. 264, 132 S.E. 2d 586; Ponder 
v. Cobb, supra. 

Mere vituperation and name calling directed by a union against 
an employer, or vice versa, in the course of a labor dispute or or- 
ganizational campaign, are not sufficient basis for a recovery of 
damages for slander or libel. Even where the plaintiff is an indi- 
vidual, some thickness of skin is required of him by the law in the 
realm of labor disputes, just as in battles in the political arena. 
Where, however, the false statement goes beyond insulting language 
and is a positive charge of conduct in specific instances and it is 
made with knowledge of its falsity or reckless disregard of whether 
it is true or false, damages may be recovered for resulting injury to 
the reputation of the employer, or of its products, in the eyes of po- 
tential or actual customers, or for injury to the emplover’s relation- 
ship to its employees. These are assets of a business as truly as are 
its building and machinery. For malicious damage to these assets, 
the employer may recover in the courts of this State, even though 
the damage was done by a published statement of a union in the 
course of a campaign to organize the employer’s plant. 

Privilege is an affirmative defense. The ultimate facts upon 
which the defendant claims that it cannot be held liable in damages 
for its publication of a false statement otherwise actionable must 
be alleged in the answer. See: Bryant v. Reedy, 214 N.C. 748, 200 
S.E. 896; Barringer v. Deal, 164 N.C. 246, 80 S.E. 161; Logan v. 
Hodges, 146 N.C. 38, 59 S.E. 349. 

It is elementary that an act of Congress, in pursuance of the 
Constitution of the United States, is the supreme law of the land. 
Constitution of the United States, Article VI, Clause 2. Thus, in 
case of a conflict between such an act and the law of North Caro- 
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lina, the act of Congress controls and, so long as it remains in effect, 
modifies the law of this State and the authority of its courts to 
render judgment in accordance therewith. It is equally well settled 
that a decision of the Supreme Court of the United States, con- 
struing an act of Congress, is conclusive and binding upon this 
Court. We, therefore, turn to the National Labor Relations Act, 29 
U.S.C. 141, et seg., and the Norris-LaGuardia Act, 29 U.S.C. 101, 
et seq., relied upon by the defendant, to determine the extent to 
which, if any, the courts of this State are thereby prevented from 
applying the law of North Carolina to an action brought against a 
labor union for damages for libel. 

Our attention has been directed to no decision by the Supreme 
Court of the United States suggesting that the Norris-LaGuardia 
Act relates to an action in a state court for the recovery of dam- 
ages for libel. The act plainly relates to the jurisdiction of courts 
of the United States to issue injunctions and restraining orders in 
cases involving or growing out of labor disputes. Section 6 of the 
act, cited by the defendant, states the basis upon which an associa- 
tion or organization participating in or interested in a labor dis- 
pute shall be held responsible for acts of its officers, members or 
agents “in any court of the United States.” This act, therefore, does 
not affect the jurisdiction of the courts of this State over suits for 
damages for libel and does not prevent them from applying to such 
actions the law of North Carolina above set forth. 

The effect of the National Labor Relations Act upon the juris- 
diction of state courts to apply state law to an action against a labor 
union for the publication of libelous statements during a union or- 
ganizational campaign was determined by the Supreme Court of the 
United States in Linn v. Plant Guard Workers, 383 U.S. 58, 86S. Ct. 
657, 15 L. Ed. 2d 582. The Court, speaking through Mr. Justice 
Clark, said: 


“We conclude that where either party to a labor dispute 
circulates false and defamatory statements during a union or- 
ganizing campaign, the court does have jurisdiction to apply 
state remedies if the complainant pleads and proves that the 
statements were made with malice and injured him.” 


Mr. Justice Fortas, dissenting, characterized the alleged libel in 
the Linn case as “hardly incendiary,” and “pale and anemic” when 
compared with “the considerably more imaginative use of vituper- 
ation” reflected in the complaint now before us, it having been be- 
fore the Supreme Court of the United States, as above noted, on 
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the question of the remand to the Superior Court of Mecklenburg 
County. See 383 U.S. 70, Note 1. 
The majority further stated: 


“TI]t appears that the exercise of state jurisdiction here 
would be a ‘merely peripheral concern of the Labor Manage- 
ment Relations Act,’ provided it is limited to redressing libel 
issued with knowledge of its falsity, or with reckless disregard 
of whether it was true or false. Moreover, we believe that ‘an 
overriding state interest’ in protecting its residents from ma- 
licious libels should be recognized in these circumstances. * * * 
We similarly conclude that a State’s concern with redressing 
malicious libel is ‘so deeply rooted in local feeling and respon- 
sibility’ that it fits within the exception specifically carved out 
by Garmon. [San Diego Building Trades Council, eic., v. Gar- 
mon, 359 U.S. 236, 79 8. Ct. 778, 3 L. Ed. 2d 775.] * * * 

“fT}t must be emphasized that malicious libel enjoys no con- 
stitutional protection in any context. After all the labor move- 
ment has grown up and must assume ordinary responsibilities. 
The malicious utterance of defamatory statements in any form 
eannot be condoned, and unions should adopt procedures cal- 
culated to prevent such abuses. * * * 

“The malicious publication of libelous statements does not 
in and of itself constitute an unfair labor practice. * * * The 
Board [National Labor Relations Board] can award no dam- 
ages, Impose no penalty, or give any other relief to the defamed 
individual. * * * 

“We therefore limit the availability of state remedies for 
libel to those instances in which the complainant can show that 
the defamatory statements were circulated with malice and 
caused him damage. * * * 

“As we have pointed out, certain language characteristic of 
labor disputes may he held actionable per se in some state 
courts. These categories of libel have developed without spe- 
cific reference to the labor controversies. However, even in those 
jurisdictions, the amount of damages which may be recovered 
depends upon evidence as to the severity of the resulting harin. 
This is a salutary principle. We therefore hold that a com- 
plainant may not recover except upon proof of such harm, 
which may include general injury to reputation, consequent 
mental suffering, alienation of associates, specific items of pe- 
cuniary loss, or whatever form of harm would be recognized by 
state torts laws. * * * Likewise, the defamed party must 
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establish that he has suffered some sort of compensable harm as 
a prerequisite to the recovery of additional punitive damages.” 


Thus, it has been determined by the final authority upon the con- 
struction of acts of Congress that the National Labor Relations 
Act does not take from the courts of this State jurisdiction to enter- 
tain and to determine, according to the law of this State, actions for 
damages for libel punished by a union during the course of its cam- 
paign to solicit members and become the spokesman for the em- 
ployees of an industrial plant in their collective bargaming with 
their employer. It has, however, been so determined that in such an 
action the courts of this State may not apply the doctrine of libel 
per se. Judgment for the plaintiff in such an action may be rendered 
only if the plaintiff alleges and proves not only the actual malice 
sufficient to overcome the qualified privilege allowed the union by 
the law of this State but also some actual damage resulting from 
the libelous publication. With this modification, the rules of law ap- 
plicable to the trial of suits for libel generally in the courts of this 
State are presently applicable to the trial of such an action against 
a labor union for libel published by it during the course of a cam- 
paign to organize workers in an industrial plant. 

There remains for consideration the contention of the defendant 
that the courts of this State may not award damages against it for 
the alleged libel because to do so would violate the provisions of 
the First Amendment to the Constitution of the United States guar- 
anteeing freedom of speech and of the press, which guarantees are 
now deemed by the Supreme Court of the United States to be in- 
corporated within the protection of the Due Process Clause of the 
Fourteenth Amendment. 

As above stated, the law of North Carolina extends to publica- 
tions by a labor union, relevant to and in the course of a campaign 
to organize workers in an industrial plant, the protection of a quali- 
fied privilege; that is, no action may be maintained for libel therein 
in the absence of proof of actual malice. As the majority of the 
United States Supreme Court said in the Linn case, supra, ‘[M]a- 
licious libel enjoys no constitutional protection in any context.” In 
Thomas v. Collins, 323 U.S. 516, 65 S. Ct. 315, 89 L. Ed. 480, the 
Court said, ‘Of course espousal of the cause of labor is entitled to 
no higher constitutional protection than espousal of any other law- 
ful cause.” In New York Times Co. v. Sullivan, 376 U.S. 254, 84 S8. 
Ct. 710, 11 L. Ed. 2d 686, the Court was concerned with “the use 
of libel laws to impose sanctions upon expression critical of the 
official conduct of public officials.” Substantially prior to that de- 
cision, this Court had declared: “Everyone has a right to comment 
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on matters of public interest and concern, provided he does so fairly 
and with an honest purpose. Such comments or criticlsms are not 
libelous, however severe in their terms, unless they are written ma- 
liciously.” Yancey v. Gillesme, supra. The holding in Neu York 
Times Co. v. Sullivan, supra, was, “The constitutional guarantees 
require, we think, a federal rule that prohibits a public official from 
recovering damages for a defamatory falsehood relating to his offi- 
cial conduct wnless he proves that the statement was made with ‘ac- 
tual malice’ — that is, with knowledge that it was false or with reck- 
less disregard of whether it was false or not.” [Emphasis added.] 

We find nothing in the foregoing decisions by the Supreme Court 
of the United States, or in any other decision of that Court to which 
the defendant has directed our attention, to indicate that the Four- 
teenth Amendment grants a more extensive immunity to a labor 
union writing about an employer than it extends to a newspaper 
writing about the official conduct of a Commissioner of Police. Con- 
sequently, we hold that the First and Fourteenth Amendments to 
the Constitution of the United States do not deprive the courts of 
this State of jurisdiction to render a judgment for damages against 
a labor union in favor of a corporate employer who alleges and 
proves it suffered actual damages as the result of a libelous state- 
ment published by the union “with actual malice —that 1s, with 
knowledge that it was false or with reckless disregard of whether 
it was false or not.” 

In the light of these principles of the law of this State, as modi- 
fied by the National Labor Relations Act, we turn to the rulings of 
the superior court upon the demurrers and motions to strike filed by 
the plaintiff concerning the further answers of the defendant. 

G.S. 1-153 provides, “If irrelevant or redundant matter is inserted 
in a pleading, it may be stricken out on motion of any person ag- 
grieved thereby * * *.” An allegation in a pleading is irrelevant 
if it has no substantial relation to the controversy between the par- 
ties in the particular action. Council v. Dickerson’s, Inc., 233 N.C. 
472, 64 S.E. 2d 551. “The test of relevancy of allegations sought to 
be stricken from an answer is whether such allegations, either in 
themselves or in connection with other averments, tend to state a 
defense or a counterclaim.” Garrett v. Rose, 236 N.C. 299, 72 S.E. 
2d 843. There is no prejudicial error in striking from a pleading an 
allegation which merely repeats or restates that which is expressly 
alleged, or necessarily implied, in other portions of the pleading not 
stricken. Pinnix v. Toomey, 242 N.C. 358, 87 S.E. 2d 893; Paniel 
v. Gardner, 240 N.C. 249, 81 S.E. 2d 660. 

Measured by these tests, paragraph 2 of the first further answer 
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alleges facts which are relevant to the existence of a qualified privi- 
lege and also relevant to the applicabilitv to this action of the 
above stated modification of the law of this State by the National 
Labor Relations Act. Thus, the striking of this paragraph from the 
answer Was error. 

The allegations in paragraphs 3 and 4 of the first further answer 
that the statements alleged to have been made by the defendant 
“were not defamatory of plaintiff” and “were legitimate statements 
of opinion” are not allegations of fact but are conclusions. There 
was no error in striking them from the answer. Construction Co. v. 
Board of Education, 254 N.C. 311, 118 S.E. 2d 7538; Pinnix v. 
Toomey, supra. If by the allegation that the statements were not 
“defamatory of plaintiff” it was intended to allege that the state- 
ments were true, this is merely repetitious of the express allegations 
in paragraphs 5 and 6 of the first further answer. If the intent was 
to allege that the statements did not relate to the plaintiff, this al- 
legation is merely repetitious of the denial in the answer in chief. 
In either event, the striking of this allegation from the answer was 
in no way prejudicial to the defendant. 

The second further answer alleges only that the plaintiff ‘“con- 
ducted the operation of its business activities, and suffered no ac- 
tual losses” by reason of the alleged libelous publications. The Linn 
case, supra, does not require proof by the plaintiff of an economic 
loss in the operation of its business which is capable of accurate 
measurement in dollars and cents. Proof by the plaintiff of its alle- 
gation that the publications “injured the relations between the 
plaintiff and its employees” or damaged the “good name and repu- 
tation” of the plaintiff in the eyes of the employees or prospective 
employees would be sufficient proof of the element of actual dam- 
age, required in the Linn case, to permit recovery of nominal dam- 
ages. Consequently, the second further answer does not allege facts 
constituting a defense to the cause of action set forth in the com- 
plaint and there was no error in sustaining the demurrer to it, The 
sustaining of this demurrer will in no way prevent the defendant 
from controverting the allegations of damage contained in the com- 
plaint or from offering evidence to disprove them. Those allegations 
are denied in the answer in chief and are also ineluded within the 
broader allegation in the third further answer that “plaintiff did not 
suffer actual, compensable harm.” There was no demurrer to or mo- 
tion to strike any allegation in the answer in chief or in the third 
further answer. These, therefore, remain in the answer unaffected by 
the order before us on this appeal, and at the trial of the action the 
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defendant may introduce evidence, otherwise proper, in support of 
the allegations therein contained. 

There was no error in sustaining the demurrer to the fourth fur- 
ther answer. This merely pleads section 6 of the Norris-LaGuardia 
Act as a defense to the cause of action set forth in the complaint. 
This act, as above stated, has no appheation to an action for dam- 
ages for libel in the courts of this State. 

The allegations stricken from the fifth further answer are not al- 
legations of fact, with the exception of paragraph 3 which, as to 
the facts alleged, is mere repetition of paragraph 2 of the third 
further answer. With this exception, the stricken allegations are 
conclusions and arguments with reference to the jurisdiction of the 
superior court over the subject matter of this action. The effect of 
the motion to strike these allegations in the fifth further answer 
was that of a demurrer to the attack upon the court’s jurisdiction to 
hear and determine the matter on its merits. When these allegations 
are read in relation to the complaint, it is clear that there was no 
error in striking these portions of this further answer. Indeed, the 
allegations allowed to remain in the fifth further answer merely re- 
peat those in the third, which were undisturbed. 

As to the contention in paragraph 6 that the federal law does not 
permit the courts of this State to give judgment for punitive dam- 
ages in actions such as this, it is sufficient to note that the Supreme 
Court of the United States said in the Linn case, supra, “[T]he de- 
famed party must establish that he has suffered some sort of com- 
pensable harm as a prerequisite to the recovery of additional puni- 
tive damages.” [Emphasis added. ] 

The order of the superior court is, therefore, modified by revers- 
ing the allowance of the motion to strike paragraph 2 of the first 
further answer and defense. Except as so modified, the order is af- 
firmed and the action is remanded to the Superior Court of Meck- 
lenburg County for further proceedings in accordance with this 
opinion. 

Modified and affirmed. 
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IN THE MATTER OF THE CUSTODY OF HARVIN AUSTIN SAULS, III. 
(Filed 3 May, 1967.) 


1. Divorce and Alimony § 22; Habeas Corpus § 3— 

The institution of an action for divorce in this State ousts the custody 
jurisdiction theretofore invoked by the filing of a writ of habeas corpus 
for the custody of the children as between the husband and wife, regard- 
less of whether the writ of habeas corpus was entered under G.S. 17-39 
or G.S. 17-39.1. 

2. Judgments § 19; Courts § 2— 


The fact that a party does not appeal from a judgment does not pre- 
clude such party from thereafter attacking the judgment on the ground 
that the court was without jurisdiction to enter the judgment, since jur- 
isdiction cannot be conferred upon a court by consent, waiver or estoppel. 


APPEAL by respondent from McLaughlin, J., 28 November 1966 
Session of STANLY. 

Proceeding instituted under G.S8. 17-39 to determine the custody 
of a child. 

These facts appear from the pleadings and orders entered in the 
cause: Harvin Austin Sauls, Jr. (petitioner), and Dorothy Wheeler 
Sauls (respondent) were married on 29 January 1949. One child, 
Harvin Austin Sauls, III (Harvin), was born to them on 15 Sep- 
tember 1955. From 1962 until 1 September 1964, the parties lived in 
Albemarle, where petitioner is employed and still resides. On 1 
September 1964, they separated and respondent moved to Wilson 
with the child. 

On 7 September 1964, petitioner filed an application for a writ 
of habeas corpus under G.S. 17-39 to determine the custody of 
Harvin. The writ issued and the proceeding came on for hearing be- 
fore McConnell, J., Resident Judge of the Twentieth Judicial Dis- 
trict, who, after extensive investigation and two hearings, entered 
an order on 21 December 1964 in which he found each party to he 
of good character and a fit and suitable person to have the custody 
of Harvin. He awarded his custody to respondent from 25 Decem- 
ber 1964 through 25 July 1965 and ordered petitioner to pay her 
$100.00 a month for his support. The cause was retained for further 
orders. On 13 January 1965, Judge McConnell amended the order to 
allow petitioner specified visitation privileges. Upon petitioner’s ap- 
plication, Judge McConnell again heard the matter on 30 June 1965, 
when he entered an order reciting his decision to divide Harvin’s 
custody equally between the parents and declared that “the time has 
now come for custody of said child to revert to the father.” He then 
awarded custody to petitioner from 2 July 1965 through 1 January 
1966, with the same visitation rights to the mother which the former 
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order had granted to the father. No further orders fixing custody 
have been entered in this proceeding. 

On 20 July 1965, at petitioner’s request, respondent quit her em- 
ployment in Wilson and returned to him in Albemarle, where she 
remained in the home until 21 September 1965. Thereafter, she re- 
turned to Wilson, where she is now employed as a medical secretary. 
The parties’ sharply conflicting contentions with reference to the 
cause of their second separation appear in the verified pleadings 
filed in the action for divorce a mensa et thoro which respondent in- 
stituted in the Superior Court of Wilson County in July 1966. In her 
divorce action, respondent asked for alimony pendente lite and the 
custody of Harvin. In his answer, petitioner denied her right to any 
relief. He also filed a motion requesting that the divorce action be 
removed to Stanly County for trial for the convenience of witnesses. 

Respondent’s motion for alimony, counsel fees, and custody came 
on to be heard before Fountain, J., on 27 August 1966, at which time 
(by consent) she was allowed alimony and counsel fees. Judge Foun- 
tain “being of the opinion that it would not be proper for this Court 
to consider the matter of custody” because of the habeas corpus 
proceeding pending in Stanly County, declined to consider respond- 
ent’s motion for custody. 

On 6 October 1966, respondent filed an unverified motion in the 
Superior Court of Stanly County and moved to dismiss the habeas 
corpus proceeding for that (1) since the entry of the last order the 
petitioner and respondent had resumed the marital relationship and 
(2) an action for divorce a mensa et thoro in which she sought cus- 
tody of Harvin is now pending in Wilson County. This motion to 
dismiss was heard on 26 October 1966 by Olive, J., Judge Presiding, 
who held (1) that “there was insufficient evidence presented to sup- 
port a finding that the parties had resumed the marital relationship 
subsequent to the institution of the habeas corpus proceeding” and 
(2) that the order of Fountain, J., in the Wilson County action, in 
which he declined to consider the matter of custody because of the 
pendency of the habeas corpus proceeding in Stanly County, should 
not be disturbed by the court. In his discretion, Judge Olive denied 
respondent’s motion to dismiss the habeas corpus proceeding, 

On 19 November 1966, respondent filed a motion in which she 
asserted that it was through no fault of hers that she was not present 
at the hearing before Judge Olive on October 26th and that no evi- 
dence was presented in her behalf. She moved that she be allowed to 
offer evidence of the resumption of marital relations and that her 
motion to dismiss be reconsidered on its merits. This motion was heard 
at the November 1966 Session by Judge McLaughlin, who found as 
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a fact that respondent’s failure to attend the hearing of her motion 
to dismiss and to offer evidence in her behalf was due to no fault of 
hers but “was the result of oversight on the part of her attorney.” 
He held (1) that the merits of respondent’s motion to dismiss the 
habeas corpus proceeding “are found in the issue as to whether there 
had been a reconciliation and a resumption of the marital relations 
between the parties subsequent to the commencement of this ac- 
tion”; (2) that Judge Olive has already considered and ruled upon 
the merits of the motion; and that he, therefore, had no jurisdiction 
to receive further evidence and reconsider the issue. He denied the 
motion to reconsider and retained the proceeding for further orders 
with reference to the custody of the child. Respondent excepted and 
appealed. 


Robert L. Scott for Harvin Austin Sauls, Jr., petitioner appellee. 

Lucas, Rand, Rose, Morris & Meyer; Coble, Tanner & Grigg; 
Ruff, Perry, Bond, Cobb & Wade for Dorothy Wheeler Sauls, re- 
spondent appellant. 


Suarp, J. The rights of the parties to this controversy have be- 
come embogged in a procedural quagmire. As a result, we have the 
anomalous situation in which petitioner, in his answer to the Wilson 
County divorce action, pleads respondent’s departure from his home 
in Albemarle on 21 September 1965 as an abandonment which de- 
feats her suit, while the judge presiding in Stanly County denies her 
motion to dismiss the habeas corpus proceeding pending there be- 
cause no resumption of marital relations has been shown. It would 
seem that an unconditional, bona fide resumption of marital rela- 
tions, if such has occurred, would have vacated any order of custody 
then in force. Certainly it would destroy the status which, in the be- 
ginning, gave the court jurisdiction to issue the writ under G.S. 17-39. 
See Hester v. Hester, 239 N.C. 97, 79 S.E. 2d 248. We need not, 
however, pick our way through the procedural quicksands to reach 
that problem because, in lumine, we are here confronted by this ques- 
tion: Was the custody jurisdiction which the Superior Court of 
Stanly County had previously acquired under G.S. 17-39 ousted by 
the institution of the divorce action in the Superior Court of Wilson 
County? In pertinent part, G.S. 17-39 provides: 


“When a contest shall arise on a writ of habeas corpus be- 
tween any husband or wife, who are living in a state of separa- 
tion, without being divorced, in respect to the custody of their 
children, the court or judge, on the return of such writ, may 
award the charge or custody of the child or children so brought 
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before it elther to the husband or to the wife, for such time, 

under such regulations and restrictions, and with such provi- 

sions and directions as will, in the opinion of such court or 

judge, best promote the interest and welfare of the children. At 

any time after the making of such orders the court or Judge 

may, on good cause shown, annul, vary or modify the same. 
? 


G.S. 17-39.1, enacted on 7 May 1957, as Chapter 545 of the Ses- 
sion Laws of 1957, provides: 


“In addition to the above mandatory section (G.8S. 17-39) 
and other methods authorized by law for determining the cus- 
tody of minor children, any superior court judge having au- 
thority to determine matters in chambers in the district may, 
in his discretion, issue a writ of habeas corpus requiring that the 
body of any minor child whose custody is in dispute be brought 
before him or any other qualified judge. Upon the return of said 
writ the judge may award the charge or custody of the child to 
such person, organization, agency or institution for such time, 
under such regulations and restrictions, and with such provisions 
and directions, as will, in the opinion of the judge, best promote 
the interest and welfare of said child. The cause may be retained 
for the purpose of varying, modifying or annulling any order 
for cause at any subsequent time.” 


Prior to the enactment of G.S. 17-39.1, the decisions of this Court 
made it quite clear that immediately upon the institution of an ac- 
tion for divorce, either absolute or a mensa et thoro, jurisdiction of 
the custody of the parties previously acquired under G.S. 17-39 was 
ousted and vested in the court in which the divorce action was pend- 
ing. G.S. 50-13. The rule was succintly stated by Barnhill, J. (later 
C.J.), in Phipps v. Vannoy, 229 N.C. 629, 632, 50 S.E. 2d 906, 907-8: 


“So soon as the ‘state of separation’ between husband and 
wife resolves itself into, brings about, or is followed by an ac- 
tion for divorce in which a complaint has been filed, the juris- 
diction of the court acquired under a writ of habeas corpus as 
provided by G.S. 17-39 is ousted and authority to provide for 
the custody of the children of the marriage vests in the court in 
which the divorce proceeding is pending. Robbins v. Robbins, 
ante, 430; In re Blake, supra; McEachern v. McEachern, supra; 
In re Albertson, supra; Tyner v. Tyner, 206 N.C. 776, 175 S.E. 
144; Story v. Story, 221 N.C. 114, 19 S.E. (2) 136. Jurisdiction 
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rests in this court so long as the action is pending and it is 
pending for this purpose until the death of one of the parties. 

“When, however, the parents were divorced outside this 
State, either parent may have the question of custody as be- 
tween them determined in a special proceeding in the Superior 
Court. G.S. 50-13.” 


Accord, Swicegood v. Swicegood, post, at 278, 154 S.E. 2d 324; Wed- 
dington v. Weddington, 248 N.C. 702, 92 S.E. 2d 71; 3 Lee, N.C. 
Family Law § 222 (8d Ed., 1968). 

Did the enactment of G.S. 17-89.1 change this well established 
rule and authorize the judge, in his discretion, to use haveas corpus 
as an alternative or additional remedy to all other authorized methods 
for determining custody, including actions for divorce? See 36 N.C. 
L. Rev. 52, 53 (1957). 

In Cox v. Cox, 246 N.C. 528, 5380, 98 S.E. 2d 879, 882, decided 
June 28, 1957 — approximately two months after the passage of 
G.S. 17-39.1 —, this Court said: 


“When a divorce action is instituted, jurisdiction over the 
custody of the children born of the marriage vests exclusively 
in the court before whom the divorce action is pending and be- 
comes a concomitant part of the subject matter of the court’s 
jurisdiction in the divorce action. G.S. 50-13.” (Emphasis 
added.) 


In Cleeland v. Cleeland, 249 N.C. 16, 18, 105 S.E. 2d 114, 116, 
petitioner and respondent had been divorced in Virginia. Respond- 
ent, a resident of North Carolina, had custody of the children of 
the marriage. Petitioner, a resident of California, came to North 
Carolina and filed a petition for habeas corpus to obtain their cus- 
tody. It was held that habeas corpus was an available remedy, and 
this statement appears in the opinion: 


“Prior to 1957 habeas corpus could not be used to determine 
the right to the custody of children whose parents had been di- 
vorced, In re McCormick, 240 N.C. 468, 82 S.E. 2d 406; but by 
legislative act, c. 545, 8S. L. 1957, GS. 17-39.1, the marital 
status of parents is not now a factor in determining the pro- 
cedure to obtain custody of a child.” 


In In re Herring, 268 N.C. 434, 485, 150 S.E. 2d 775, 777, a case 
in which grandmothers were contending for the custody of their 
orphan grandchild, it is said: “The statute quoted above (GS. 
17-39.1) was enacted for the purpose of giving Judges of the Su- 
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perior Courts authority to hear and determine the custody of in- 
fants in all cases and without regard to previous proceedings.” 

Other cases in which G.S. 17-39.1 has provided the remedy to 
determine custody are: In re Craigo, 266 N.C. 92, 145 S.E. 2d 376 
(custody of the children of contending parents divorced outside ot 
North Carolina awarded to the maternal grandparents); In re Skip- 
per, 261 N.C. 592, 185 S.E. 2d 671 (dispute over children in North 
Carolina between parents with divorcee action pending in South 
Carolina); Murphy v. Murphy, 261 N.C. 95, 184 S.E. 2d 148 (Plain- 
tiff-wife, living apart from defendant-husband under a deed of sep- 
aration, sued for breach of the support agreement, custody, and sup- 
port for the minor children. She stated no cause of action for divorce 
or alimony without divorce. Held, notwithstanding, she had stated a 
cause for breach of contract, and “a habeas corpus proceeding is 
also available to plaintiff. G.S. 17-39, G.S. 17-39.1.” The court could 
“treat the complaint as a petition for writ of habeas corpus and pro- 
ceed accordingly.”); Spitzer v. Lewark, 259 N.C. 50, 129 S.E. 2d 
620 (dispute between the parents of an infant and its paternal 
grandparents); Lennon v. Lennon, 252 N.C. 659, 114 S.E. 2d 571 
(dispute between parents, one a resident of North Carolina, the 
other a nonresident divorced in Nevada). 

We have found no case decided since the passage of G.S. 17-39.1 
in which custody has been adjudicated in a habeas corpus procecd- 
ing after a divorce action has been instituted. The statements quoted 
above from Cleeland and from Jn re Herring were too broad and 
are hereby disapproved to the extent that they conflict with the rule 
that the institution of a divorce action ousts custody jurisdiction ac- 
quired under habeas corpus. To hold that with the enactment of 
G.S. 17-39.1 the legislature gave the judge presiding in the district 
the discretion to issue a writ of habeas corpus and to hear and de- 
termine the custody of all infants, without regard to previous de- 
cisions relating to their custody, would make a shambles of the 
statutes relating to custody. G.S. 7-103(c); G.S. 17-39; G.S. 17-39.1; 
G.S. 50-13; G.S. 50-16; GS. 110-21(3). Ipsissimis verbis, some of 
those statutes are conflicting and inconsistent, and this Court, from 
time to time, has labored hard to reeonecile or harmonize them. See 
Blankenship v. Blankenship, 256 N.C. 6388, 124 S.E. 2d 857; In re 
Cranford, 231 N.C. 91, 56 S.E. 2d 35; Phinps v. Vannoy, supra; In 
re Hamilton, 182 N.C. 44, 108 S.E. 885. Yet one must read the cases 
to find that “exclusive original jurisdiction” does not mean what it 
says in GS. 110-21. 

The filing of an action for divorce, either absolute or a mensa et 
thoro, abrogates the necessity for habeas corpus to determine cus- 
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tody, for the court, in its equitable jurisdiction, has the inherent 
power to order the children of the parties brought before it. Bunn 
v. Bunn, 258 N.C. 445, 128 S.E. 2d 792. In divorce actions, the mar- 
ital rights and obligations of both husband and wife, as well as the 
custody and support of the children of the marriage, are before the 
court in a single action. In a habeas corpus proceeding, the judge 
has jurisdiction of only one facet of the marital dispute, the custody 
and support of the children. When, as here, the right of the wife 
to support as well as to custody is at issue, justice to all parties -— 
particularly the husband-father-—1is hest served when one judge is 
able to see the controversy whole and to deal with all the financial 
problems which it creates. 

In this case, alimony pendente lite has been awarded respondent 
in Wilson County. There is at present no support order in the habeas 
corpus proceeding in Stanly County. Conceding, arguendo, that cus- 
tody could be awarded respondent in that proceeding, the judge there 
would then be called upon to fix the amount which petitioner should 
pay her for the child’s support. 

We are constrained to believe that the legislature did not intend 
habeas corpus under G.S. 17-39.1 to be used to determine custody 
disputes between parents divorced in North Carolina or between 
whom a divorce action is pending, but that this section provides an 
alternate remedy (to be used in the judge’s discretion) in other 
cases. We hold, therefore, that the institution of a divorce action in 
this State ousts the custody Jurisdiction previously obtained under 
a writ of habeas corpus, whether it be issued under G.S. 17-39 or 
G.S. 17-39.1. We note, however, that the general rule that exclu- 
sive custody jurisdiction is vested in the divorce court is subject to 
an exception: It was held in Blankenship v. Blankenship, supra, 
that a court before which an action for alimony without divorce 
(G.S. 50-16) was pending did not lose its custody jurisdiction to 
the court of another county in which an action for divorce had been 
subsequently filed. It was there pointed out that prior to the 1953 
and 1955 amendments to G.S. 50-16, this Court had uniformly held 
that the court in which a divorce action was instituted obtained and 
retained exclusive jurisdiction over the custody of the children of 
the marriage as long as both parties lived and that, until the 1953 
amendment to G.S. 50-16, custody of children could not be deter- 
mined in an action for alimony without divorce. Blankenship holds 
that G.S. 50-16 created an additional method whereby all questions 
relating to custody and child support are brought into and deter- 
mined in the suit for alimony, that is, in one action. This decision 
was bolstered by the 1955 amendment to the statute, which provided 
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that custody orders were authorized in actions under G.S. 50-16 “in 
the same manner as such orders are entered by the court in an ac- 
tion for divorce.” It noted, however, that, if the divorce action had 
been first instituted, the court in which that action was pending 
would have acquired exclusive jurisdiction. For a comment on 
Blankenship, see 47 N.C.L. Rev. 464 (1963). 

Respondent did not lose her right to challenge the custody Juris- 
diction of the Superior Court of Stanly County by failing to appeal 
from the order entered by Judge Olive on 26 October 1966. “Juris- 
diction over the subject matter cannot be conferred upon a court 
by consent, waiver or estoppel, and therefore failure to demur or 
object to the jurisdiction is immaterial.” 1 Strong, N. C. Index, 
Courts § 2 (1957); Hart v. Motors, 244 N.C. 84, 92 S.E. 2d 673; 
Hanson v. Yandle, 235 N.C. 532, 70 S.E. 2d 565. 

The order of Olive, J., dated 26 October 1966, and the order of 
McLaughlin, J., dated 29 December 1966, are reversed, and this 
cause is remanded to the Superior Court of Stanly County, which is 
directed to enter an order dismissing the habeas corpus proceeding 
from the docket. 

Reversed. 


ROBERT BENJIE WATSON, MINOR, By HIS NEXT Frienp, ROBERT [f&. 
WATSON, v. PATRICK MEYERS STALLINGS. 


(Filed 38 May, 1967.) 


fm 


. Bill of Discovery § 4— 
Where plaintiff examines defendant adversely prior to trial, the de- 


fendant is entitled to introduce the record of his own examination at the 
trial. G.S. 1-568.24(a). 


be 


Appeal and Error § 20—- 


A party is not entitled to except to matters relating to an issue answered 
in his own favor. 


) 


. Automobiles § 16— 

The requirement that a person entering a public highway from a _ pri- 
vate road or drive must yield the right of way to vehicles on the publie 
highway applies to a person riding an animal as well as to a person driv- 
ing a motor vehicle. G.S. 20-156(a); G.S. 20-171. 


= 


Negligence §§ 1, 16— 

In determining negligence, the standard is always the conduct of a rea- 
sonably prudent person or the standard prescribed by statute, and although 
the standard is constant, the degree of care which a reasonably prudent 
man exercises, or should exercise, varies with the exigencies of the occa- 
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sion, and, in an action involving a collision with a boy riding a pony, the 
age, experience, capacity and knowledge of the boy are “exigencies of the 
occasion” to be considered in determining whether he exercised the care 
of a reasonably prudent boy under the circumstances. 


5. Automobiles §§ 42m, 46; Negligence § 16— Instruction on _ con- 
tributory negligence of minor held without error. 


Plaintiff, when eleven years old. was struck by defendant’s vehicle at 
the intersection of a rural paved road and a farm road when plaintiff 
rode his pony into the intersection from the farm road. The court cor- 
rectly charged that negligence on the part of plaintiff was to be measured 
by his age and ability to discern and appreciate the circumstances of 
danger, and then charged that the statutory requirement that a person 
entering a public highway from a private drive yield the right of way to 
vehicles along the highway applied to the rider of a pony, and that if the 
defendant had satisfied the jury by the greater weight of the evidence 
that plaintiff failed to keep a reasonably proper lookout or failed to yield 
the right of way to defendant in entering the highway from a private 
road without exercising for his own safety that degree of care commen- 
surate with his age and capacity, that such conduct on the part of plain- 
tiff would constitute negligence. Held: The charge is free of prejudicial 
error when construed contextually, and is not subject to the contention 
that it placed on plaintiff the same degree of care as a mature person 
operating a motor vehicle. 


6. Trial § 51— 
Motion to set aside the verdict as being contrary to the greater weight 
of the evidence is addressed to the sound discretion of the trial court. 


AppraL by plaintiff from Hall, J., September 1966 Civil Session 
of JoHNSTON. 

Minor’s action by next friend to recover damages allegedly caused 
by the negligence of defendant in which the pleadings raised issues 
of negligence, contributory negligence and damages. 

Evidential facts sufficient to an understanding of the questions 
for decision on plaintiff’s appeal are stated below. 

On Saturday, September 21, 1963, about 3:20 p.m., in Johnston 
County, plaintiff (Benjic), aged eleven years and nine months, was 
riding his pony in a southerly direction on a farm road approaching 
its intersection with Rural Paved Road No. 2374; and defendant 
was operating his Pontiac car in a westerly direction on No. 2374 
approaching its intersection with said farm road. This intersection 
is approximately one-half mile west of the Town of Pine Level. 
Plaintiff and his pony and defendant’s car collided in or near the 
center of said intersection. Plaintiff sustained serious and permanent 
injuries, including the loss of his left leg, and his pony was killed. 

Prior to the tragic accident Benjie and Bobby Holt, aged ten 
years, had been riding their ponies on country roads “all around 
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out from Pine Level.” Benjie had had his pony for two or three 
years. He rode him “just about every day.” His pony was “real 
gentle” and had never given Benjie any trouble. The pony was kept 
at the house of Benjie’s grandfather, ‘‘a quarter of a mile from where 
the collision occurred.”’ 

Benjie’s testimony relates primarily to the nature and extent of 
his injuries and suffering. At trial, he was fourteen and in the ninth 
grade. His grades were A’s and B’s. He made good grades before the 
accident. Dr. Hubert M. Poteat, his surgeon and friend, testified: 
“He’s got more guts than any patient I’ve ever seen. . . . Then 
he returned to school and went back to all the activitv he could do. 
He’s something, I’ll tell you that. He’s a great kid. He had quite a 
remarkable recovery and most of it is between his ears, because he 
wanted to. I have seen him since this artificial limb has been fitted 
on him. He and I are both great horsemen. He can ride a horse 
better than I can right now.” 

Apart from testimony relating to his injuries and to facts nar- 
rated above, Benjie testified the last thing he remembered before 
he “came to” in the hospital was that he and Bobby had started to 
go home and had “stopped at the house where the spigot was and 

. watered the ponies.” 

Bobby Holt testified as follows: He and Benjie, after riding up 
in the field, had stopped at a house and watered their ponies. Com- 
ing down the farm road, his pony was directly behind Benjie’s pony. 
The ponies were galloping, “a slow gallop, not very fast,” as they 
approached the intersection. His pony, when “about 30 feet” from 
the road, “turned to the left and stopped and started eating grass, 
and Benjie’s pony went straight ahead.” Benjie “kept on galloping 
down front” and “continued to gallop on out to the road.” About 
five seconds after his pony stopped and started to eat grass, he 
(Bobby) heard the tires of a car “squeal” and then “this crash” and 
“looked around.” He did not see the accident. When it occurred, he 
was looking at the head of his pony. After the collision, he got off 
his pony and led her to defendant’s car. Benjie was lying on the 
paved portion of the road, “almost in the middle of this intersec- 
tion,” and the pony was lying on the road. He and Benjie intended 
to turn left at the intersection and go towards Pine Level. 

There was evidence tending to show the following: The paved 
portion of No. 2374 is twenty-two feet wide. On each side there is 
a dirt shoulder approximately six feet wide. The unpaved farm road 
has “a very wide entrance.” Extending north from No. 2374, it nar- 
rows to thirty feet and then to twenty feet. No. 2374, the farm road 
and the land north of No. 2874 and east of the farm road are of sub- 
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stantially the same elevation. Proceeding in a westerly direction 
thereon, No. 2874 is straight for a distance of approximately 400 
feet before reaching its intersection with the farm road. 

The evidence was in sharp conflict as to the height and density 
of the growth, consisting principally of broomstraw and weeds, in 
the area north of No. 2874 and east of the farm road, and as to 
whether it was sufficient to obstruct defendant’s view of a pony and 
rider approaching said intersection on the farm road. 

Plaintiff’s evidence included testimony to the effect this growth 
“was approximately two or three or three and a half feet high,” that 
it “wasn’t thick,” but was “sparse”; that a motorist traveling in a 
westerly direction along No. 2374 could see through this growth 
anything that was higher than “about three feet” from the base of 
the farm road; that the back of Benjie’s pony was around four and 
a half feet high; and that the top of Benjie’s head from the ground 
when he was astride the pony was at least six feet. Defendant testi- 
fied the height and density of this growth was such that he could 
not see the pony and rider until they came out from the farm road 
(referred to at times as the dirt road or path) into the area of the 
intersection. Defendant’s evidence included the following testimony 
of the investigating State Highway Patrolman: “From the curve, 
the growth in the field, weeds and broomstraw, obstructed your 
view of the dirt road. The grass and the broomstraw in the field 
would obstruct your vision of the dirt road as you continued down 
this road and approached the dirt road. The density of it was quite 
thick.” 

Defendant testified in substance: His home was at Pilot, about 
five miles east of Zebulon. This Saturday afternoon, he and his 
brother (then in the Service) ‘had no purpose for coming to John- 
ston County other than just riding around.” They were proceeding 
on their right side of No. 2374 from Pine Level towards Smithfield, 
at a speed of 30-35 miles per hour, “listening to a football game.” 
When he first saw the pony, it was coming out of the farm road or 
path, “running,” and was 8-10 feet from the north edge of the hard 
surface. The pony appeared to be coming out of the path “at a 
gallop.” His “guess” was that he was then “30 or 40 feet” from the 
farm road or path. He applied his brakes immediately and turned 
to his left. His tires skidded when he applied his brakes. When his 
car was veering to the left, the pony was making a left turn and 
heading towards him. The impact occurred when the pony was 
“somewhere in the vicinity of the center line.” The right front of 
his car struck Benjie’s left leg. Only his left front wheel had crossed 
the center line at the point of impact. His car stopped “just a matter 
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of a few feet from the point of impact.” At that time, it was headed 
at an angle to the left. The left front wheel was on the shoulder and 
the right front wheel on the hard surface. Beyond the car, Benjie, 
who was knocked clear of the pony, was on the left side of the road, 
his leg severed. (Note: Defendant’s brother, using his belt, applied 
a tourniquet to Benjie’s left leg, “up around the thigh region.”) Be- 
yond Benjie, the pony, dead, was lying in the center of No. 2374. 
Defendant testified: “It was just a second from the time the pony 
appeared in my view until the impact.” 

The State Highway Patrolman testified, in substance, that skid 
marks leading to defendant’s car began in the right lane for west- 
bound traffic, veered to the left across the center line and then more 
directly to the left shoulder. 

The jury answered the negligence and contributory negligence 
issues, “Yes,” and did not reach the issues relating to damages. 
Judgment for defendant, in accordance with the verdict, was en- 
tered. Plaintiff excepted and appealed; and on appeal sets forth six 
assignments of error. 


Spence & Mast for plaintiff appellant. 
Smith, Leach, Anderson & Dorsett for defendant appellee. 


Bossitt, J. Whether the evidence was sufficient to warrant the 
submission of the first issue and the jury’s finding in favor of plain- 
tiff thereon is not presented. The judgment from which plaintiff ap- 
peals is based on the jury’s answer to the contributory negligence 
issue. 

Prior to trial, plaintiff examined defendant adversely as pro- 
vided in G.S. Chapter 1, Article 46. At trial, defendant did not tes- 
tify. He offered in evidence the record of his testimony at said ad- 
verse examination. Plaintiff’s objection thereto was overruled and 
he excepted. Assignment of Error No. 2, based on this exception, is 
without merit. 

G.S. 1-568.24(a) provides: “Upon the trial of the action or at 
any hearing incident thereto any party may offer in evidence the 
whole, but, if objection is made, not a part only, of any deposition 
taken pursuant to this article, but such deposition shall not be used 
as evidence against any party not notified of the taking thereof as 
provided by G.S. 1-568.14.” (Our italics.) 

Earlier statutes relating to the examination of parties, G.S. 1-568 
through G.S. 1-576, Volume 1, General Statutes of North Carolina 
of 1943 (previously codified as C.S. 899-907, inclusive), were re- 
pealed by Session Laws of 1951, Chapter 760. G.S. 1-571 (previously 
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C.S. 902) provided in part: “The examination shall be taken and 
filed by the judge, clerk, or commissioner, as in case of witnesses 
examined conditionally, and may be read by either party on the 
trial.” Under this statutory provision, essentially the same in this 
respect as G.S. 1-568.24(a), it was held that a party who was ex- 
amined adversely was entitled to introduce in evidence at trial the 
record thereof. McGraw v. R. R., 209 N.C. 482, 184 S.E. 31; Beck v. 
Wilkins-Ricks Co., 186 N.C. 210, 119 S.E. 235, and cases cited. 

Plaintiff assigns as error extended excerpts from the court’s in- 
structions to the jury. 

The instructions set forth in the excerpts on which Assignments 
Nos. 4 and 6 are based relate to legal principles pertinent to the first 
(negligence) issue. Although these instructions appear to be in ac- 
cord with our decisions, plaintiff is in no position to complain of 
error, if any, therein, since the first issue was answered in his favor. 
Anderson v. Office Supplies, 286 N.C. 519, 78 S.E. 2d 141, and cases 
cited. 

Assignment No. 3 is based on the following excerpt: “Another 
section of the statute, 20-156, provides in part that the ‘Driver of 
a vehicle entering a public highway from a private road, or drive, 
shall yield the right of way to all vehicles approaching on such pub- 
lic highway,’ and that statute would apply to the driver of an 
animal, that is the rider of a ponv, as well as to the driver of a 
motor vehicle, and under that statute it would be the duty of a per- 
son driving a horse, or riding a horse, or driving a motor vehicle, 
who is coming out of a private driveway onto a main highway, to 
yield the right of way to vehicles on the main highway, and it would 
be the duty of such a person to use reasonable care, to look to see 
if there is any approaching traffic, and a failure to do so would be 
negligence. It is the duty of a driver of an animal, or a vehicle, com- 
ing out of a private driveway on the public highway, as I told you, 
to stop and to yield the right of way to the motorist who is on the 
main-traveled highway.” Plaintiff asserts as error “that the Court 
charged upon the infant plaintiff riding on his pony the same duty 
of care as a person operating a motor vehicle.” 

The quoted instruction, in respect of the duty under GS. 20- 
156(a) of a motorist entering a public highway from a private road 
or drive, is in accord with our decisions. Equipment Co. v. Hertz 
Corp. and Contractors, Inc., v. Hertz Corp., 256 N.C. 277, 286, 123 
S.E. 2d 802, 809; Gantt v. Hobson, 240 N.C. 426, 82 S.E. 2d 384; 
Garner v. Pittman, 237 N.C. 328, 75 S.E. 2d 111. G.S. 20-171 pro- 
vides: “Every person riding an animal or driving any animal draw- 
ing a vehicle upon a highway shall be subject to the provisions of 
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this article applicable to the driver of a vehicle, except those pro- 
visions of the article which by their nature can have no applica- 
tion.” (Our italics.) Both G.S. 20-156 and G.S. 20-171 are provisions 
of Article 3 of Chapter 20 of the General Statutes. 

Prior to the quoted instruction, the court had charged the Jury 
with reference to the second (contributory negligence) issue as 
follows: “In this case, all the evidence tends to show that at the 
time of this incident the minor plaintiff was only eleven years of 
age and I instruct you that there is a prima facie presumption that 
‘a child between the ages of seven years and fourteen years is in- 
capable of contributory negligence, but this presumption may be 
overcome. It is rebuttable by evidence that the child in fact was 
capable of contributory negligence. Now, negligence on the part of 
a child is to be measured by his age and his ability to discern and 
appreciate the circumstances of the danger. He is not chargeable 
with the same degree of care as an experienced adult, but is only re- 
quired to exercise such prudence as one of his years may be ex- 
pected to possess. A child must exercise that degree of care commen- 
surate with the child’s knowledge, age and capacity and experience, 
and the failure to do so would be negligence and if a proximate 
cause, it would be contributory negligence.” This instruction is in 
substantial accord with our decisions. Wooten v. Cagle, 268 N.C. 
366, 150 S.E. 2d 738, and cases cited. 

In determining negligence, the standard is always the conduct 
of a reasonably prudent person. When a statute prescribes a stand- 
ard, the standard so prescribed by the General Assembly is absolute. 
Bondurant v. Mastin, 252 N.C. 190, 196, 118 S.E. 2d 292, 296, and 
cases cited. Although the standard is constant, “the degree of care 
which a reasonably prudent man exercises, or should exercise, varies 
with the exigencies of the occasion.” Raper v. McCrory-McLellan 
Corp., 259 N.C. 199, 204, 180 S.E. 2d 281, 284, and cases cited. 
Thus, the standard of care for the rider of a horse or pony entering 
upon a public highway from a private road is constant. In applying 
the standard to the facts of this case, Benjie’s age, experience, ca- 
pacity and knowledge are “exigencies of the occasion” to be con- 
sidered in determining whether he exercised the degree of care a 
reasonably prudent boy of his age, experience, capacity and knowl- 
edge should and would have exercised under the same or similar 
circumstances. 

With reference to the excerpt to which Assignment No. 5 re- 
lates, plaintiff asserts “the Court charged the minor plaintiff with 
the same duty of care as a person operating a vehicle under his own 
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control.” It is noted there was no evidence that the pony was not at 
all times under Benjie’s control. 

In this excerpt, the court, after referring again to the presump- 
tion that plaintiff was incapable of contributory negligence, in- 
structed the jury “if the defendant . . . has further satisfied you 
by the greater weight of the evidence that the plaintiff failed to 
keep a reasonably proper lookout, or failed to yield the right of way 
to the defendant in entering a public highway from a private road, 
or that he rode the pony out into the highway without exercising 
for his own safety that degree of care commensurate with his age and 
capacity, that such conduct on the plaintiff’s part would constitute 
negligence, and if the defendant has further satisfied you by the 
greater weight of the evidence that such negligence of the plain- 
tiff in any one or more of these respects was a proximate cause, or 
one of the proximate causes of the collision and resulting injuries 
and damages, it would then be your duty to answer the second issue, 
‘Yes.’ If the defendant has failed to so satisfy you by the greater 
weight of the evidence, it would then be your duty to answer that 
issue, ‘No.’ ” 

When the charge is considered contextually, we think the court’s 
instructions made it plain that (contributory) negligence on the 
part of Benjie was to be determined on the basis of whether on this 
occasion he exercised the degree of care a reasonably prudent boy 
of his age, experience, capacity and knowledge should and would 
have exercised under the same or similar circumstances. Having in- 
structed the jury to this effect, as quoted above, continuous repeti- 
tion was unnecessary. 

In Assignment No. 1, plaintiff asserts as error the denial of his 
motion to set aside the verdict as being contrarv to the greater 
weight of the evidence. Judge Hall, in the exercise of his discretion, 
denied the motion. There was ample evidence to support the verdict 
as to the second issue. No abuse of discretion having been shown, 
the assignment is without merit. 

No error. 
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ALLSTATE INSURANCE COMPANY y. LINDA MILLS HALE, MARY 
PEOPLES SMITH, axp JERRY WINFRED HENRY, By His GUARDIAN 
Ap Litem, RALPH GOODALE. 


(Filed 3 May, 1967.) 


1. Insurance § 2— 

Evidence that insurer sent the assigned risk policy in suit to the pre- 
ducer of record of the policy for delivery to the insured and instructed 
such producer of record to collect from insured the balance due on the 
annual premium, is sufficient to support a finding by the jury that the 
producer of record was a special agent of insurer, and payment by in- 
sured of the balance of the premium to the producer of record is payment 
to insurer. 


2. Insurance § 61— 

Where an agent with authority from insurer to accept the balance due 
on the annual premium on an assigned risk policy accepts from insured 
the balance of the premium on the morning prior to the mailing of the 
notice by insurer of cancellation of the policy for nonpayment, the at- 
tempted cancellation by insurer is ineftective. 


3. Same— 
Under the 19638 amendment to the Vehicle Financial Responsibility Act, 
insurer must give the Department of Motor Vehicles 15 days notice prior 
to the effective date of cancellation of an assigned risk policy. 


In regard to insurance in excess of the amount required by the Vehicle 
Financial Responsibility Act, a policy of insurance is voluntary and the 
rights and liabilities under the policy will be determined by construction 
of the policy agreement; but in regard to assigned risk insurance the 
policy must be interpreted in light of the statutory requirements rather 
than the agreement or understanding of the parties. 


AppEAL by plaintiff from Gwyn, J., October 10, 1966 Civil Ses- 
sion, ForsytH Superior Court. 

The plaintiff, Allstate Insurance Company, instituted this civil 
action under the Declaratory Judgment Act to have the Superior 
Court determine and declare its duties and liabilities to the de- 
fendants arising under the plaintiff’s policy of automobile liability 
insurance issued to the defendant, Mary Evans Smith (also known 
as Mary Peoples Smith), under the North Carolina Assigned Risk 
Plan. 

On October 22, 1964, Mary Evans Smith of Winston-Salem, 
owner of a 1957 Ford automobile, called on Harold Roberts Insur- 
ance Agency of Winston-Salem for the purpose of securing liability 
insurance on the Ford automobile. Mrs. Smith disclosed to Mr. 
Harold A. Roberts that her son, James Peoples, Jr., age 17, was to 
have the exclusive use of the vehicle. Roberts informed her she could 
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not qualify for voluntary insurance on account of the boy’s age, and 
it would be necessary for her to get insurance under the North 
Carolina Assigned Risk Plan. Roberts prepared for her a proper ap- 
plication which he forwarded to the Plan in Raleigh. Mrs. Smith 
gave him $50 as a down payment on the premium, which he also 
forwarded with the application. 

The application was assigned to Allstate Insurance Company 
and Roberts was designated as producer of record. Allstate issued 
the policy effective October 27, 1964, sent it to Roberts for delivery 
to Mrs. Smith and for collection of $75 balance due on the premium. 
Allstate paid Roberts his percentage of the $50 as producer of record 
and instructed him to collect $75 balance due on the insurance pol- 
icy, with notice the policy would be cancelled in 30 days if payment 
of the balance due on the premium was not made. There was evi- 
dence a letter was mailed to Mrs. Smith to that effect. She testi- 
fied, however, she never received any notice of cancellation. 

When the Roberts Insurance Agency office opened on the morn- 
ing of December 2, 1964, Mrs. Smith, according to her testimony. 
paid to Roberts the balance of $75 which should have continued the 
insurance in full force and effect until October 27, 1965. Roberts did 
not forward any part of the $75 to Allstate and on the afternoon of 
December 2, 1964, between 4:30 and 5:00, Allstate Insurance Com- 
pany, from its Charlotte office, mailed notices of the cancellation of 
insurance on Mrs. Smith’s Ford. One copy was sent to Mrs. Smith 
which, according to her testimony, she never received. A copy of the 
notice was sent to Roberts and enclosed was a check payable to 
Mrs. Smith and Roberts for $32.50, the unearned part of the $50 
premium paid up to the time the cancellation was attempted. On 
December 29, 1964, Allstate sent the notice of cancellation to the 
Department of Motor Vehicles on Form FS-4, giving “12-19-64” 
as the date the cancellation became effective. This notice was re- 
ceived in the office of the Department of Motor Vehicles on January 
11, 1965. Roberts cashed the check, but did not account to Mrs. 
Smith. Roberts testified Mrs. Smith’s endorsement was not on the 
check when he cashed it at the bank. 

Roberts testified that he wrote to Mrs. Smith on February 10, 
1965 informing her he had received the check for the unearned 
premium and would hold it until she paid an additional amount of 
$36 for other insurance. She testified she did not receive this letter. 
On August 30, 1965, her son’s friend, Jerry Winfred Henry, driving 
the Ford with her son’s permission, was involved in an accident in 
which Linda Mills Hale was injured. On October 28, 1965 she in- 
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stituted a civil action against Mrs. Smith and Jerry Winired Henry 
to recover damages for the injuries she sustained in the accident. 

Allstate’s purpose in instituting this action is to have the Court 
determine its duties and liabilities with respect to the defense of the 
action for Mrs. Smith and Henry and its lability to the claimant 
for her injuries. The Court, over plaintiff’s objection, submitted two 
issues which the jury answered as here indicated: 


“1, At the time of the alleged payment of the sum of $75.00 
to Harold A. Roberts as the balance due on the automobile in- 
surance policy, was the said Harold A. Roberts the agent of the 
plaintiff, Allstate Insurance Company, and as such acting within 
the scope of his authority, as alleged in the Answer: ANSWER: 
Yes. 

2. Was the Allstate policy No. 35 325 244AR, as issued to 
the Defendant Smith, effectively cancelled prior to August 30, 
1965, as alleged? Answer: No.” 


In addition to the issues, the Court made extensive findings of 
fact not necessary to be repeated here and concluded as a matter of 
law: 


“(2. That Allstate Insurance Company, under its said insur- 
ance policy, owes the duty to the defendants Smith and Henry 
to defend the suit of Linpa Mitits Hate v. Mary PEOPLES SMITH 
and Jerry Winrrep Henry presently pending in the Superior 
Court of Forsyth County;) 

(3. That Allstate Insurance Company, under its said insur- 
ance policy, is obligated to pay any judgment rendered in favor 
of Linda Mills Hale in the case of LinpA Mintits Hate v. Mary 
PEorLes SmMitH and JERRY WiInFrrep HeEnry;)” 


The plaintiff excepted and appealed, assigning errors, 


Womble, Carlyle, Sandridge & Rice by Grady Barnhill, Jr., for 
plaintiff appellant. 

Mast and Wilson by David P. Mast, Jr., for defendant Hale. 

White, Crumpler, Powell & Pfefferkorn by James G. White for 
defendants Smith and Henry. 


Hiceins, J. In response to the issues submitted, the jury found: 
(1) Harold A. Roberts was the agent of plaintiff Allstate Insurance 
Company and acting within the scope of his authority when he col- 
lected from Mrs. Smith the balance of $75 due on the policy involved 
in this cause; and (2) the policy was not cancelled prior to August 
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30, 1965 when the insured vehicle was involved in the accident in 
which the defendant Linda Mills Hale was injured. 

The plaintiff stressfully contends that Harold A. Roberts at all 
times was acting independently as a producer of record in obtain- 
ing the insurance policy and was acting as the agent of Mrs. Smith 
thereafter, and at no time was he the agent of Allstate. Plaintiff fur- 
ther contends that Mrs. Smith’s payment to Roberts was not a pay- 
ment to Allstate and consequently the cancellation for nonpayment 
of premium was fully authorized by law. 

The evidence fails to show Roberts was ever the general agent of 
Allstate. It is sufficient, however, to show that Roberts was autho- 
rized by Allstate to deliver its assigned risk policy to Mrs. Smith 
and to collect from her $75 balance due on the annual premium. 
“A general agent is one who is authorized to do all acts connected 
with a particular trade, business or employment, and a special agent 
is one authorized to do one or more specific acts in pursuance of 
particular, specific instructions or within restrictions necessarily im- 
plied from such instruction.’ 3 Am. Jur. 2d 422”. Lee, N. C. Law 
of Agency & Partnerships, Sec. 45. “(A) special agent can only con- 
tract for his principal within the limits of his authority, and a third 
person dealing with such agent must acquaint himself with the 
strict extent of the agent’s authority and deal with the agent ac- 
cordingly.” Iselin & Co. v. Saunders, 231 N.C. 642, 58 S.E. 2d 614, 
citing Graham v. Ins. Co., 176 N.C. 318, 97 S.E. 6; Swindell v. La- 
tham, 145 N.C. 144, 58 S.E. 1010; 122 Am. St. Rep. 480; Mechem 
on Agency (2d Ed.) Vol. 1, Sec. 742; 2 Am. Jur., Agency, Sec. 96, 2 
C.J.S., Agency, Secs. 98, 114. “A broker authorized to deliver the 
policy and collect the premium has been quite generally held to be 
the agent of the company in respect to those acts.” Mechem on 
Agency, Sec. 2369 (see footnote citing numerous authorities). “An 
insurance broker to whom a policy is entrusted by the insurer for 
delivery to the insured has the authority to receive the first premium, 
and payment to the broker constitutes payment to the insurer,” 
Couch on Insurance (2d Ed.) Vol. 3, Sec. 25:97. 

It is true that Roberts was the producer of record. However, noth- 
ing in the Assigned Risk Plan appears to require the insurer to send 
the policy to the producer for delivery or for the collection of the 
premium or any part thereof. If the insurer elects to assign these 
responsibilities to the producer of record, he becomes the agent of 
the insurer for these specific activities. At least assignment of these 
duties furnishes evidence from which the jury may infer the spe- 
cial agency. A case in point is Taylor v. Casualty Co., 229 8.C. 230, 
92 S.E. 2d 647. The South Carolina Court held the producer of 
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record completed his obligation when he forwarded the application 
and the deposit to the Assigned Risk Plan. Subsequent actions were 
of the insurer’s “own choosing” and were sufficient to carry the issue 
of agency to the jury. In Underwood v. Liability Co., 258 N.C. 211, 
128 S.E. 2d 577 and Daniels v. Ins. Co., 258 N.C. 660, 129 S.. 2d 
314, a different question was involved. 


The evidence of agency was sufficient to require Judge Gwyn to 
submit the issue to the jury and to support the jury’s finding that 
the agency existed. The acceptance by the agent of the full bal- 
ance due on the premium before cancellation prevented the insurer 
from terminating the policy for nonpayment of the premium. The 
payment to the agent was payment to the principal. The evidence 
fixed the time of the payment as early in the morning of December 
2, 1964. Notice of cancellation was not mailed until later that after- 
noon. 

Some confusion has arisen as to the method of cancelling assigned 
risk policies. The Vehicle Financial Responsibility Act of 1957 pro- 
vided: 


“No insurance furnished under the provisions of the 1957 Act 
‘shall be terminated by cancellation or failure to renew by in- 
surer until at least fifteen (15) days after mailing a notice of 
termination to the named insured ... notice .. . shall be 
mailed by the insurer to the Commissioner . .. not later 
than fifteen (15) days following the effective date of such can- 
cellation. . . . GS. 20-3810.” Faizan v. Ins. Co., 254 N.C. 47, 
118 S.E. 2d 3038. (Emphasis added) 


Apparently Allstate sought to cancel its policy issued to Mrs. 
Smith by using forms and following procedures provided in the 1957 
Act and discussed by Justice Moore in the Faizan case. Likewise, 
it appears that Allstate overlooked the 1963 Session Laws amend- 
ment which became effective October 1, 1963 as Chapter 964: 


“No insurance policy provided in paragraph (d) may be ter- 
minated by cancellation or otherwise by the insurer without 
having given the North Carolina Motor Vehicles Department 
notice of cancellation fifteen (15) days prior to effective date 
of cancellation.” (Emphasis added) 


Plaintiff’s Exhibit No. 2, introduced in evidence, carries this in- 
formation: 


“NOTICE OF TERMINATION (giving name and address of insured, 
Mrs. Smith, the policy number and the serial number of the 
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insured vehicle) terminates effective 12-19-64. Date FS-4 pre- 
pared Dec. 29, 1964. To be filed with the Department of Motor 
Vehicles Financial Security Section, Raleigh, North Carolina. 
R. L. Hargrove, signature of authorized representative.” 


The reverse side of the notice shows it was received in the office 
of the Department of Motor Vehicles on January 11, 1965. The 
plaintiff’s evidence not only failed to show prior notice to the De- 
partment of Motor Vehicles of the effective date of the attempted 
cancellation, but it affirmatively shows the notice was prepared on 
December 29, 1964, claiming cancellation effective 12-19-64”. 
Grifin v. Indemnity Co., 264 N.C. 212, 141 S.E. 2d 300 is not au- 
thority contra. Griffin was decided subsequent to the 1963 amend- 
ment, but the cancellation was effective prior to that date, and was 
according to the rules in force at the time of cancellation. 

The primary purpose of the law requiring compulsory insurance 
is to furnish at least partial compensation to innocent victims who 
have suffered injury and damage as a result of the negligent opera- 
tion of a motor vehicle upon the public highwav. Insurance covering 
liability arising out of the ownership, maintenance and use of a 
motor vehicle on the highway in the amount required by statute is 
mandatory. If the policy exceeds the amount required, the policy 
to the extent of the excess is voluntary. Voluntary insurance is con- 
tractual and determines the rights and liabilities of the parties inter 
se. Assigned risk insurance is compulsory both as to the insurer and 
the insured, made so by law. Such policy must be interpreted in the 
light of the statutory requirement rather than the agreement or un- 
derstanding of the parties. The requirements of the statute with re- 
spect to cancellation must be observed or the attempt at cancella- 
tion fails. Such policies ‘are generally construed with great liberal- 
ity to accomplish their purpose.” Ins. Co. v. Roberts, 261 N.C. 285, 
134 S.E. 2d 654; Wheeler v. O’Connell, 297 Mass. 549, 9 N.E. 2d 
544, 111 A.L.R. 1088. 

We conclude the evidence was sufficient to support the finding 
that Roberts, as plaintiff’s agent, received the balance due on the 
premium and that the plaintiff had not cancelled the policy. The 
Court entered judgment in part upon the jury’s verdict and in part 
upon the Court’s additional findings, both of which were supported 
by the evidence. 

Any judgment against Allstate in favor of Linda Mills Hale 
may not exceed the maximum coverage provided in the policy. 

Affirmed. 
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ROSE’S STORES, INC., v. TARRYTOWN CENTER, INC., axnp TARRYTOWN 
DEVELOPMENT COMPANY. 


(Filed 3 May, 1967.) 


1. Venue § 7— 
A motion for change of venue made before the time for answer has ex- 
pired is made in apt time. G.S. 1-88. 


2. Pleadings § 2—- 
The nature and purpose of an action is to be determined by the allega- 
tions of the complaint. 


8. Venue § 5— 


Where the facts alleged in the complaint put in issue the title fo land, 
or the judgment which may be rendered thereon weuld affect an interest 
in land, the action is removabie as a matter of right upon motior aptly 
made to the county in which the iand is situate. G.S. 1-76. 


4. Same— 


Plaintiff lessee brought this action in the county of its residence against 
defendant lessor to enjoin lessor from constructing a building which plain- 
tiff alleged would encroach upon the parking area and driveway rights 
which were guaranteed to plaintiff in the lease of a store in lessor’s shop- 
ping center. Held: The action is to obtain a decree in personam to enforce 
contractual rights under the lease, and judgment would not alter the 
terms of the lease, require notice to third parties, or affect title to the 
land, and therefore defendant’s motion to remove as a matter of right 
to the county in which the land is situate was properly denied, 


AppeaL by defendants from Johnson, J.. November 1966 Civil 
Session of VANCE. 

Defendant Tarrytown Center, Inc., is the owner and lessor of a 
shopping center complex in or near the City of Rocky Mount, Nash 
County, North Carolina. Plaintiff, as lessee, entered into an agree- 
ment with Tarrytown Center on 29 July 1963 to lease a certain store 
within the shopping center from defendant. It is alleged by plain- 
tiff that the lease provided it was to have a non-exclusive right in 
common with other lessees in the shopping center to the parking and 
service areas, drives, walks and entrances, for the use of itself, its 
invitees, and others who service or deliver to plaintiff. It is further 
alleged that Tarrytown Center was to provide, grade and surface 
these areas at its own expense, and, further, that it was to “provide 
an adequate and sufficient area adjacent to and adjoining Tenant’s 
service entrance for standing, loading, unloading and otherwise ser- 
vicing the building demised, . . . and that a paved driveway at 
least twenty (20) feet in width will be constructed so as to provide 
a means of ready ingress and egress from said area”; and it was 
further alleged that Tarrytown Center was to “keep said parking 
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areas, sidewalks, streets, aisles, driveways, service and common 
areas unobstructed.” A “Plot and Development Plan of the Shop- 
ping Center” was attached to the lease as exhibit “A” and made a 
part thereof. 

Plaintiff filed complaint, alleging that in March 1966 defendant 
Tarrytown Center, through its agent, the defendant Construction 
Company, began construction of a department store across a drive- 
way running along the north side of plaintiff’s building: that the 
building under construction is in excess of the size provided for fu- 
ture construction according to the Plot and will occupy space which 
would otherwise be used for parking by visitors to plaintiff’s store; 
and, further, that in the course of the construction, defendants have 
broken up the driveway and otherwise obstructed it, thereby ham- 
pering deliveries made to plaintiff’s store. 

Defendants are North Carolina corporations, with principal of- 
fices and places of business in Rocky Mount, Nash County, North 
Carolina. Plaintiff is a Delaware corporation, domesticated and do- 
ing business in the State of North Carolina, with its principal North 
Carolina office in the City of Henderson, Vance County. 

Plaintiff prayed that defendants be permanently enjoined from 
violating the terms of the lease agreement, and that defendants ap- 
pear and show cause why a temporary restraining order should not 
be issued pending final hearing on the merits. 

After filing of the complaint and before time to answer had ex- 
pired, appellants moved before the Clerk of Superior Court. of Vance 
County that the action be removed to Nash County by authority 
of G.S. 1-76. The motion was allowed by the Clerk. This order was 
appealed to the Superior Court of Vance County, and on 9 Novem- 
ber 1966 an order was entered by Judge W. A. Johnson reversing 
the Clerk’s order and denying defendants’ motion for change of 
venue. 

Defendants appealed. 


Perry, Kittrell, Blackburn & Blackburn for plaintiff. 

Battle, Winslow, Scott & Wiley; Simpson, Thacher & Bartlett 
for defendants. Robert M. Wiley, John A. Guzzetta and David R. 
Solin of Counsel. 


BrancH, J. Defendants made a motion for change of venue as 
a matter of right, by virtue of G.S. 1-76, before time for answering 
expired. The motion was made in apt time. G.S. 1-83: Casstevens 
v. Membership Corp., 254 N.C. 746, 120 S.E. 2d 94. 

The pertinent portion of G.S. 1-76 reads: 
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“Where subject of action situated. —- Actions for the follow- 
ing causes must be tried in the county in which the subject of 
the action, or some part thereof, is situated, subject to the 
power of the court to change the place of trial in the cases pro- 
vided by law: 

1. Recovery of real property, or of an estate or interest 
therein, or for the determination in any form of such right or 
interest, and for injuries to real property.” 


The nature and purpose of plaintiff’s action is to be determined 
by the allegations of its complaint. Casstevens v. Membership Coro., 
supra. According to plaintiff’s allegations, it seeks, by reason of the 
terms of a lease agreement, to restrain defendants from construct- 
ing a building and obstructing a certain area in which plaintiff con- 
tends it has a right of way according to the terms of said lease. 

The sole question presented by this appeal is whether the action 
is removable as a matter of right to the county in which the land 
is situate. 

When the title to real estate may be affected by an action, this 
Court has consistently held the action to be local and removable to 
the county where the land is situate by proper motion made in apt 
time. 

Penland v. Church, 226 N.C. 171, 37 8.E. 2d 177, was an action 
instituted in Yancey County to recover payment on a contract for 
construction of a building in Mitchell County and for an order di- 
recting sale of the real property to satisfy same under laborer’s and 
materialman’s liens filed in Mitchell County. The Court affirmed 
the order granting motion to move to Mitchell, stating: “And we 
see no essential difference in so far as an Jnterest in real property 
is involved, in an action to foreclose a mortgage, a lien created by 
contract, and in one to foreclose a specific statutory lien on real 
property.” 

In Powell v. Housing Authority, 251 N.C. 812, 112 S.E. 2d 386, 
plaintiff, a resident of Sampson County, brought an action in that 
county to determine the ownership of six tracts of land situate in 
Wayne County. Defendant in apt time moved for change of venue 
to the county in which the land was situate. The Court, in holding 
that the action should be removed to the county in which the land 
was situate, stated: ‘Here the cause of action is the title to land. 
. . . In our opinion, sound reason and the weight of authority 
support the position that an action involving the title to real estate 
is properly triable in the county in which the land is situate.” 

Bohannon v. Trust Co., 198 N.C. 701, 153 S.E. 263, was a case in 
which plaintiff brought an action in Catawba County to restrain 
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the defendant, a Virginia trust company, from foreclosing its mort- 
gage on lands lying in Buncombe County. The defendant made a 
timely motion for change of venue to Buncombe County, the situs 
of the land. Sustaining the granting of the motion, this Court said: 
“This action is, in effect, one to redeem land from a mortgage or 
deed of trust, and necessarily calls for the determination, in some 
form, of the rights or interests of the parties therein.” 

The plaintiff in the present case does not seek a judgment that 
would affect an interest in land, but seeks a judgment in personam. 

McIntosh, Vol. 1, sec. 779, p. 416, states: “Specific performance 
of a contract for the sale of land is an equitable remedy and is 
often granted under the equity practice when the parties are within 
the jurisdiction of the court, although the land itself is not within 
the jurisdiction, since equity acts in personam and can compel a 
conveyance through its control over the person. To carry out the 
idea of a decree acting in personam, it may be necessary to consider 
a suit for specific performance as being transitory instead of local, 

33 


In the case of Baruch v. Long, 117 N.C. 509, 23 S.E. 447, a cred- 
itor’s bill was brought in Mecklenburg County to set aside, because 
fraudulent and void as to creditors, the transfer of certain personal 
property and certain judgments suffered by the defendant Long who 
resided in Richmond County, the judgments being docketed in Rich- 
mond County. The defendant moved to remove to Richmond County 
upon the ground that the action was for determination of a right 
or an interest in real property situate in Richmond County. Hold- 
ing that the motion was properly refused, the Court stated: ‘The 
docketed judgment confers no ‘estate or interest’ in real] estate within 
the meaning of The Code, section 190(1) (now GS. 1-76), but 
merely the right to subject the realty to the payment of the judg- 
ment by sale of the same under execution. It is a lien, taking priority 
according to the date of docketing. It is true it is said in Gambrill 
v. Wilcox, 111 N.C. 42: ‘The lien of a docketed judgment is in the 
nature of a statutory mortgage,’ and so it is, but it is not said that 
a judgment when docketed conveys an interest or estate in realty, as 
a@ conveyance by mortgage does.” 

Again considering this matter, this Court, in the case of White 
v. Rankin, 206 N.C. 104, 173 S.E. 282, held that where an action is 
brought on a note secured by a deed of trust, in which neither the 
trustee nor the trustors are parties, a motion to remove to the 
county in which the land lay was properly denied, since “The ac- 
tion does not involve any estate or interest in the land situate in 
Gaston County and described in the deed of trust referred to in 
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the complaint. On the facts alleged in the complaint, plaintiff is en- 
titled to recover a personal judgment against each of the defend- 
ants for the amount due on the note. . . . She is not entitled on 
these facts to a foreclosure of the deed of trust by judgment or de- 
cree in this action.” 

McIntosh, Vol. 1, § 772, p. 411, states: “The test to be applicd 
is: if the judgment to which the allegations of the complaint would 
entitle plaintiff, will affect the title to land, the action is local; 
otherwise, it is transitory.” 

The Court, in Hames v. Armstrong, 136 N.C. 392, 48 8... 769, 
held that an action to recover damages for breach of covenants of 
seizin and right to convey in a deed was not an action for the de- 
termination of a right or interest in land and therefore the action 
was not removable, as a matter of right, to the county in which the 
land was situate. The Court said: “. . . ‘Apart from this provision 
of the Code fixing the venue, the action is upon a personal covenant 
sounding in damages. . . . On a breach of the covenant, it be- 
comcs a mere personal right which remains with the covenantee or 
his executors and does not descend with the land or run with it.’” 

In the case of Causey v. Morris, 195 N.C. 582, 142 8.E. 7838, there 
was an action to recover damages for false and fraudulent represen- 
tations by which plaintiffs were induced to purchase a tract of land 
from defendants and to have certain notes executed by plaintiffs and 
held by defendants cancelled in partial satisfaction of damages. 
The representations were not made with respect to the title or the 
boundaries of the land which plaintiffs purchased from defendants. 
The Court held that this did not involve an interest in or title to 
land; that under C.S. 463(1), (now G.S. 1-76), an action was not 
removable as a matter of movant’s right, and the plaintiff could se- 
lect the county of his residence as the venue. The Court stated: “The 
title to the land situate in Rutherford County, purchased by plain- 
tiffs of defendants, cannot be affected by any judgment which plain- 
tiffs may recover of defendants upon the allegations of the com- 
plaint. Such judgment cannot be a lien on said land, nor can said 
land be sold for the satisfaction of said judgment. for the defend- 
ants having conveyed the land to the plaintiffs are not the owners 
thereof. Notwithstanding said judgment, plaintiffs will remain the 
owners of said land, claiming title thereto under their deed from de- 
fendants.”’ 

In the case of Griffin v. Barrett, 176 N.C. 473, 97 S.E. 394, it was 
held that the test as to where the title to and involved in an action, 
for the purpose of determining its removability as a matter of right, 
is the judgment which the plaintiff might recover on the allegations 
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of the complaint. If the plaintiff is entitled to a judgment which will 
affect the title to the land, the action must be tried in the county 
in which the land is situate; otherwise, it is not removable to such 
county as a matter of right. 

“Title to realty must be directly affected by the judgment, in 
order to render the action local, and an action is not necessarily 
local because it incidentally involves the title to land or a right or 
interest therein, or because the judgment that may be rendered may 
settle the rights of the parties by way of estoppel. It is the prin- 
cipal object involved in the action which determines the question, 
and if title is principally involved or if the judgment or decree op- 
erates directly and primarily on the estate or title, and not alone in 
personam against the parties, the action will be held local.” 92 C.JS., 
Venue, § 26, pp. 728, 724. 

The judgment plaintiff seeks by its complaint would not alter the 
terms of the lease, nor would it require notice to third parties. The 
only result, should plaintiff prevail, would be the personal enforce- 
ment of rights granted under a contract of lease. This is a personal 
right and does not run with the land. Whatever the outcome of this 
action, the title to the land would not be affected. The defendants 
would still be owners, with their title unimpaired by this suit. The 
complaint sounds of breach of contract and not for “recovery of 
real property, or of an estate or interest therein, or for the deter- 
mination of any form of such right or interest, and for injuries to 
real property.” G.S. 1-76. 

This is a transitory action and is not removable as a matter of 
right to the county in which the land is situate. 

Affirmed. 


ROSE’S STORES, INC., v. TARRYTOWN CENTER, INC., anp TARRYTOWN 
DEVELOPMENT COMPANY. 


(Filed 8 May, 1967.) 


1. Judgments § 18; Contempt of Court § 3— 


Where neither party appeals from a valid temporary restraining order 
issued in the cause, both parties are bound to respect the terms of the 
order. 


2. Contempt of Court § 8— 
The findings of fact by the judge in contempt proceedings are conclu- 
sive on appeal when supported by any competent evidence, and are re- 
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viewable only for the purpose of passing on their sufficiency to warrant 
judgment. 


3. Contempt of Court § 6— Evidence held sufficient to support find- 
ing that defendant wilfully violated terms of prior restraining order. 
Order was issued in the cause enjoining defendant from interfering 
with the use of a driveway to a service entrance of the store leased by 
plaintiff from defendant. On the hearing of the order to show cause why 
defendant should not be punished for contempt, there was evidence that 
sliding doors were erected across the driveway in defendant’s mall so 
that a watchman was required to open the doors successively when a 
vehicle proceeded on the driveway through the mall, that, on occasion, 
the driveway was broken up and covered with dirt, that trucks, ladders 
and building materials were left in the driveway. and that for a period 
of time strings were put across the driveway. Held: The evidence was 
sufficient to support a finding that the acts “interfered with, obstructed, 
delayed and prevented the free fiow of vehicular and pedestrian traffic 
along said driveway” in violation of the terms of the prior restraining 
order, and, since the premises were under the control of defendant, that 
defendant had wilfully violated the terms of the order, the motives of 
defendant and whether it intended to show contempt for the court being 
immaterial. 


4. Contempt of Court §§ 2, 3— 

Criminal contempt must be based on acts already accomplished, com- 
mitted in the actual or constructive presence of the court which tended 
to interfere with the administration of justice; civil contempt must be 
based on acts constituting a wilful violation of a lawful order of the 
court, continuing in nature, so that punishment is for the purpose of pre- 
serving and enforcing the rights of private parties to suits and to compel 
obedience to orders and decrees made for their benefit. The distinction 
between civil and criminal contempt is material, since there is a difference 
in procedure, punishment and review. G.S. 5-1, G.S. 5-2, G.S. 5-5, G.S, 5-7, 
G.S. 5-9. 


5. Contempt of Court § 8— | 
An order entered in civil contempt to coerce respondent’s obedience to 
a court order is appealable. G.S. 5-8. 


6. Contempt of Court § 7— 

A completed act in direct disobedience of a restraining order theretofore 
issued in the cause may be punished for criminal contempt by the impo- 
sition of a fine not exceeding $50; other acts existing and continuing at 
the time of the order which impede the rights of the parties under such 
order may be punished as civil contempt. 


7. Contempt of Court § 6— 

Where a prior restraining order issued in the cause enjoins defendant 
from interfering with the use of a driveway to a service entrance of 
plaintiff’s store, an order entered by the court, upon the hearing of an 
order to show cause, requiring a canopy constructed by defendant over 
the driveway to be raised from its constructed height and imposing a fine 
for each day defendant should fail to raise the canopy after the time 
limited, held erroneous in the absence of evidence that the canopy as 
constructed interfered in any way with the use of the driveway. 
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8. Same— 


Upon the hearing of an order to show cause why defendant should not 
be held in contempt for wilful violation of a valid court order theretofore 
entered in the cause, the sole question before the court is whether the 
terms of the prior order had been violated by defendant, and the court 
upon such hearing has no authority to modify the order or to exercise 
affirmative injunctive powers. 


ApprEaL by defendants from Hobgood, J., in Chambers at Louis- 
burg, FRANKLIN County, 8 November 1966. 

Defendant Tarrytown Center, Inc., is the owner and lessor of a 
shopping center complex on the edge of Rocky Mount in Nash 
County. The shopping center is a mall type complex with all the 
shops centered off an enclosed mall. By lease dated 29 July 1963, 
plaintiff became a lessor from Tarrytown Center of store space within 
the mall. It was alleged in the pleadings and found as a fact by the 
court below that the lease agreement contained the following pro- 
visions: 


Section 25(a). “The landlord covenants and agrees, at 
Landlord’s sole expense, to provide, grade and surface the areas 
shown or marked ‘Parking’ on the Plot and Development Plan 
of the Shopping Center attached hereto as Exhibit ‘A’ together 
with sidewalks, aisles, streets and driveways shown thereon, 
and also to provide adequate water drainage and lighting sys- 
tems therefor. . . .” 

Section 25(c). “The Landlord agrees to provide an adequate 
and sufficient area adjacent to and adjoining Tenant’s service 
entrance for standing, loading, unloading and otherwise ser- 
vicing the building demised herein, having access at all times 
to the driveway described below, and that a paved driveway at 
least twenty (20) feet in width will be constructed so as to 
provide a means of ready ingress and egress from said area 
and from the delivery or service entrance of the building de- 
mised herein to the surrounding streets and highways for the 
purpose of receiving and delivering merchandise and otherwise 
servicing the demised premises.” 

Section 25(d). “. . . The Landlord shall keep said park- 
ing areas, sidewalks, streets, aisles, driveways, service and com- 
mon areas unobstructed. . . .” 

Section 25(e). “Landlord covenants and agrees that during 
the term of this lease or any renewal thereof, it will not, ex- 
cept within the area indicated as ‘future expansion’, erect any 
building or permit any obstruction of any portion of the com- 
mon areas shown on the Plot and Development Plan attached 
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hereto and marked Exhibit ‘A’, which was provided for park- 
ing, aisles, walks, drives, entrances, exits, scrvice areas, etc.” 


Attached to the lease and made a part thereof as Exhibit “A” 
was a schematic diagram or plot of the shopping center complex. 
According to this plot, a street or drive runs westerly off U. 8. High- 
way 301, and along the north side of plaintiff's store within the 
shopping center. Directly north of, and bordering on this street, is 
a rectangle, marked off in dotted lines and designated on the plot 
as “Future Department Store.” 

Plaintiff alleges, inter alia, that on or about 15 March 1966, de- 
fendant Tarrytown Center, through its agent, servant and employee, 
defendant Tarrytown Development Company, began construction 
of a building on the north side of the street or drive that runs west 
off U. 8. Highway 301 and along the north side of plaintiff’s store; 
that the building under construction extends beyond the area marked 
“Future Department Store” on the plot and will thereby take up 
space which might otherwise be used by plaintiff’s customers for 
parking space; and that in the course of construction defendants 
have blocked, obstructed, torn up, and otherwise made impassable 
the street running on the north side of plaintiff’s store, all in viola- 
tion of the lease agreement, and to plaintiff’s injurv. Plaintiff prayed 
that defendants be permanently enjoined from violating the terms 
of the lease agreement and that they be required to appear and show 
cause why a temporary restraining order should not be issued. 

After due notice, Braswell, J., held a hearing, found facts, and 
entered an order dated 27 May 1966, enjoining defendants from 
“obstructing or causing to be obstructed the area described in Para- 
graph 4 (the driveway in question) . . . in anv manner whatsc- 
ever that may invade, interfere with, obstruct, delay or otherwise 
prevent free flow of vehicular or pedestrian traffic within the con- 
fines of said area . . . until the final hearing of this action upon 
its merits.” The order provides, however, that defendants could con- 
struct a canopy or other covering over the driveway so long as it 
was at least 14 feet 6 inches above the surface below at its lowest 
part. The order further provided that defendants could continue con- 
struction of the building. 

Thereafter, on 238 September 1966 plaintiff petitioned the court 
to order the defendants to appear and show cause why they should 
not be held in contempt of court, for violating the temporary re- 
straining order. In support of the petition, plaintiff alleged and 
offered evidence tending to show, inter alia, that defendants had 
constructed a terrazo walkway across the drive which had a sur- 
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face area some five (5) inches above the surface of the drive, thereby 
obstructing the flow of vehicular traffic; that defendants had placed 
ladders, scaffolds, and building materials in the driveway and had 
placed strings across the driveway, thereby completely closing off 
trafic at times; that defendants had constructed a canopy at a 
height of less than 14 feet 6 inches from the surface area; and that 
defendants had hung sliding doors from the canopy which were 
maintained by a watchman and were opened only when vehicles ap- 
proached and wished to pass over the terrazo walkway. 

At hearing regularly held, Hobgood, J., found facts and entered 
an order fining defendants in the amount of $250 and further or- 
dering that defendants: 


“ . . immediately cause said doors to be removed from the 
canopy herein described and the said driveway henceforth be 
left open and unobstructed at all times; that lines indicating 
the center of said driveway be marked in yellow paint upon 
said driveway by said defendants; and the word ‘driveway’ be 
written across said driveway at either end thereof in yellow 
paint by said defendants; that said canopy be raised to a height 
of 14 feet 6 inches above the surface of said driveway and a 
sign entitled ‘Driveway Clearance 14 feet 6 inches’ be placed 
at either end of the canopy where the same crosses said drive-~ 
way, and that within the area covered by said canopy ade- 
quate warning signs be posted to protect pedestrians against 
vehicular traffic using said driveway, and partitions and doors 
be erected on each side of said driveway to permit the proper 
heating and air conditioning of said mall exclusive of the area 
occupied by said driveway, .. .” 


Defendants were given two weeks to comply with the order, and 
it was further provided that they were to pay a fine of $250 a day 
every day thereafter until all conditions of the order were met. 

Defendants appealed. 


Perry, Kittrell, Blackburn & Blackburn for appellee, Rose's 
Stores, Inc. 

Battle, Winslow, Scott & Wiley; Simpson, Thacher & Bartlett 
for defendants; Robert M. Wiley and John A. Guzzetta and David 
R. Solin of Counsel. 


Brancu, J. The questions presented by this appeal are: 


1. Was there evidence to support the finding that the tem- 
porary restraining order was violated? 
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2. Was there evidence to support the finding that the ap- 
pellants wilfully violated the terms of the temporary restrain- 
ing order? 

3. Was the court’s order punishing defendants for contempt 
and requiring them to perform certain affirmative acts properly 
entered? 

4. Did the court err in finding as a fact that defendants 
violated the temporary restraining order by building a canopy 
at a height of less than 14 feet 6 inches? 


The temporary restraining order entered by Judge Braswell on 
27 May 1966 was not void. Neither appellants nor appellee appealed 
from the order, and they are thus bound to respect its terms. Nobles 
v. Roberson, 212 N.C. 334, 1938 S.E. 420. 

The findings of fact by the judge in contempt proceedings are 
conclusive on appeal when supported by any competent evidence, 
Cotton Mill Co. v. Textile Workers Union, 234 N.C. 545, 67 S.E. 2d 
755, and are reviewable only for the purpose of passing on their 
sufficiency to warrant the judgment. In re Adams, 218 N.C. 379, 11 
S.E. 2d 163. 

Plaintiff offered evidence tending to show that sliding doors 
were hung so as to give the appearance that the driveway was closed 
to through traffic, and which in fact did impede through traffic in 
that a watchman was required to open the doors when an automo- 
bile approached and then precede the car through the mall to open 
and close the second door. On occasion the watchman detained op- 
erators of vehicles for the purpose of asking questions. It also ap- 
pears that during the process of construction the driveway was 
broken up and covered with dirt; trucks, ladders and building ma- 
terials were left in the driveway; and, for a period of time, strings 
were put across the driveway. Thus, there was plenary competent 
evidence for the trial judge to find facts sufficient to warrant the 
finding that the acts “interfered with, obstructed, delayed and pre- 
vented the free flow of vehicular and pedestrian traffic along said 
driveway.” 

Defendants’ contention that there was not sufficient evidence to 
support the finding they wilfully violated the terms of the temporary 
restraining order cannot be sustained. 

In the case of Weston v. Lumber Co., 158 N.C. 270, 73 S.E. 799, 
defendants were enjoined from cutting timber on land, the title to 
which was in dispute. Defendants, upon their own survey and with- 
out acquiescence of the court or plaintiff, cut timber in the disputed 
territory. Finding no error in the trial judge’s judgment ruling de- 
fendants in contempt, this Court held: 
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“We have high authority for saying that a party enjoined 
must not do the prohibited thing, nor permit it to be done by 
his connivance, nor effect it by trick or evasion. He must do 
nothing, directly or indirectly, that will render the order in- 
effectual, either wholly or partially so. The order of the court 
must be obeyed implicitly, according to its spirit and in good 
faith. Rapalje on Contempt, sec. 40. The motive for violating 
the order is not considered in passing upon the question of con- 
tempt, and the respondent cannot purge himself by a disavowal 
of any wrong intent. It is the fact of his obedience that alone 
will be considered.” 


The Court, considering the same question in Cotton Mulls v. 


Abrams, 231 N.C. 481, 57 S.E. 2d 803, held: 


“The oath of a contemner is no longer a bar to a prosecu- 
tion for contempt. ‘The question is not whether the respondent 
intended to show his contempt for the court, but whether he in- 
tentionally did the acts which were a contempt of the court.’ 
In re Fountain, 182 N.C. 49, 108 S.E. 342, 18 A.L.R. 208; In re 
Parker, 177 N.C. 463, 99 S.E. 342; Herring v. Pugh, 126 N.C. 
852; In re Young, 187 N.C. 552; In re Gorham, 129 N.C. 481. 

“<The violation of a judicial mandate stands upon different 
ground, and the onlv inquiry is, whether its requirements have 
been wilfully disregarded. If the act is intentional, and vio- 
lates the order, the penalty is incurred, whether an indignity 
to the Court or a contempt of its authoritv, was or was not the 
motive for it.’ Green v. Griffin, 95 N.C. 50; Nobles v. Roberson, 
212 N.C. 334. 

“The respondents having sought to purge themselves, the 
burden was on them to establish facts sufficient for that pur- 
pose.” 


See also Herring v. Pugh, 126 N.C. 852, 36 S.E. 287; In re T. J. 
Parker, 177 N.C. 463, 99 S.H. 342. 


Here, the defendants committed acts which clearly violated the 


terms of Judge Braswell’s order when they had it in their power to 
obey its terms. They have failed to show facts sufficient to purge 
themselves. 


Appellants contend that the court’s order punishing them for 


contempt and requiring them to perform certain affirmative acts 
was improperly entered. In order to determine this question, we 
must consider the law governing contempt in this jurisdiction. 


Luther v. Luther, 234 N.C. 429, 67 S.E. 2d 345, holds: 
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“A person guilty of any of the acts or omissions enumerated 
in the eight subsections of G.S. 5-1 may be punished for con- 
tempt because such acts or omissions have a direct tendency to 
interrupt the proceedings of the court or to impair the respect 
due to its authority. A person guilty of any of the acts or neg- 
lects catalogued in the seven subdivisions of G.S. 5-8 is punish- 
able as for contempt because such acts or neglects tend to de- 
feat, impair, impede, or prejudice the rights or remedies of a 
party to an action pending in court. 

“Tt is essential to the due administration of justice in this 
field of the law that the fundamental distinction between a pro- 
ceeding for contempt under G.S. 5-1 and a proceeding as for 
contempt under G.S. 5-8 be recognized and enforced. The im- 
portance of the distinction lies in differences in the procedure, 
the punishment, and the right of review established by law for 
the two proceedings.” 


The procedure to punish as for contempt is by order to show 
cause based upon a petition, affidavit or other proper verification 
charging a wilful violation of an order of court. G.S. 5-7 and GS. 
5-9. Contempt committed in the actual or constructive presence of 
the court may be punished summarily. G.S. 5-5. 

In Erwin Mills v. Textile Workers Union, 234 N.C. 321, 67 S.E. 
2d 372, this Court stated: 


“’, . And whether the movent uses a petition or other 
document to obtain an order to show cause in such proceeding, 
it is the affidavit or verification that imports the verity to the 
charge of violating the judgment or order of the court, which is 
required upon which to base an order to show cause in such in- 
stances. G.S. 5-7; Safie Manufacturing Co. v. Arnold, 228 N.C. 
375, 45 8.E. 2d 577; In re Deaton, 105 N.C. 59, 11 S.E. 244.” 


The court must specify the particulars of the offense on the 
record by stating the words, acts or gestures amounting to direct 
contempt, and when the record contains only conclusions that con- 
temnor was contemptuous, contemnor is entitled to his discharge. 
In re Burton, 257 N.C. 534, 126 S.E. 2d 581. 

The punishment as to matters punishable for contempt is limited 
to a fine not to exceed $250 or imprisonment not to exceed thirty 
days, or both, in the discretion of the court. G.S. 5-4. However, pun- 
ishment as for contempt is not limited by the terms of this statute. 

The right of review in proceedings for contempt is regulated by 
G.S. 5-2, which denies to persons adjudged guilty of contempt in 
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the Superior Court the right of appeal to the Supreme Court except 
in cases arising under subsections 4 and 5 of GS. 5-1, where the 
contempt is not committed in the presence of the court. G.S. 5-2 has 
no application, however, to proceedings as for contempt under GSS. 
5-8, and as a result a person who is penalized as for contempt may 
obtain a review of the judgment entered against him by a direct 
appeal to the Supreme Court. Luther v. Luther, supra. 

In the instant case there is a violation of a temporary restrain- 
ing order in a civil action, and the proceeding was properly before 
the court on the petition of plaintiff seeking to coerce defendants 
into compliance with the court’s order. The procedure for punish- 
ment as for contempt has been followed and the appeal is properly 
before us. 

Criminal contempt or punishment for contempt is applied where 
the judgment is in punishment of an act already accomplished, tend- 
ing to interfere with the administration of justice. Civil contempt 
or punishment as for contempt is applied to a continuing act, and 
the proceeding is had “ ‘to preserve and enforce the rights of private 
parties to suits and to compel obedience to orders and decrees made 
for the benefit of such parties.’” Dyer v. Dyer, 2138 N.C. 634, 197 
S.E. 157. 

There are certain instances where contemnors may be punished 
for both criminal contempt, 1.e., for contempt, and for civil con- 
tempt, 2.e., as for contempt, Galyon v. Stutts, 241 N.C. 120, 84 S.E. 
2d 822. Such appears to be the case here. Since the only limitation 
as to punishment relates to G.S. 5-1, and is within those bounds, 
we conclude that the imposition of fine and the amount thereof was 
proper. Defendants’ completed acts, such as temporarily placing a 
string across the driveway and temporarily leaving trucks in the 
driveway, were acts which tended to impair the respect due to the 
court’s authority and were punishable for contempt; whereas, the 
acts which existed and continued at the time of the order, such as 
the placing of sliding doors across the driveway, were punishable 
as for contempt, because such acts impeded, impaired, or prejudiced 
the rights of plaintiff in the pending action. Galyon v. Stutts, supra. 

In this connection, there was competent evidence that the defend- 
ants did not build the canopy exactly to the height of 14 feet 6 
inches as required by Judge Braswell’s order. Concededly this var- 
iation might permit punishment for contempt, but there is no com- 
petent evidence to support the finding by the court that the vari- 
ance in the height of the canopy has interfered with, obstructed, de- 
layed and prevented free flow of vehicular and pedestrian traffic 
along said driveway, contrary to the provisions of the temporary 
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restraining order. Moreover, the record reveals that plaintiff did not 
contend the height of the canopy interfered with, obstructed, de- 
layed and prevented the free flow of vehicular and pedestrian traffic 
along said driveway. This was indicated by the following statement 
of plaintiff’s counsel: “Now, your Honor, while we are not going to 
abandon our contention that the canopy is lower than it should be, 
which is a violation of Judge Braswell’s order, we are not going to 
ask necessarily to ask that they raise the roof or make them raise 
the roof, or anything of that sort.” Thus, that part of the order 
which held the defendants in continuous contempt and imposed a 
fine of $250 per day on each defendant for continuous contempt was 
not proper for violation of the order relative to the height of the 
canopy. The entry of judgment as for contempt as to other viola- 
tions of Judge Braswell’s order was proper, except such parts of the 
order as required defendants to do affirmative acts beyond those re- 
quired in the order of Judge Braswell. The sole question before 
Judge Hobgood was whether the order entered by Judge Braswell 
had been violated. He had no authority to modify the order. Wil- 
lLiamson v. High Point, 214 N.C. 698, 200 S.E. 388. Nor did he have 
the authority to exercise affirmative injunctive powers. He could 
only punish for contempt or as for contempt. 

The order of Hobgood, J., is vacated and the cause remanded to 
the Superior Court of Vance County for entry of judgment in accord 
with this opinion. 

Error and remanded. 


STATE v. FRED JOHNSON. 
(Filed 8 May, 1967.) 


1. Homicide § 18— 

Where defendant in a homicide prosecution pleads self-defense, he is 
entitled to show the character of the deceased as a violent and dangerous 
man, and may testify as to incidents of violence in altercations between 
the deceased and himself, and may also testify as to specific acts of vio- 
lence which occurred in defendant’s presence or of which he had knowl- 
edge in altercations between the deceased and third parties, for the pur- 
pose of explaining and establishing defendant’s reasonable apprehension 
when deceased advanced toward him. 


2. Homicide § 12; Criminal Law § 33— 
In this homicide prosecution, the evidence tended to show that deceased 
was fatally shot by defendant when deceased was some eight feet from 
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defendant, defendant contending that deceased was reaching for a pistol 
in the pocket of his trousers. Held: Testimony tending to show that de- 
ceased had suffered an injury while in service and was a partially dis- 
abled serviceman is immaterial and irrelevant, there being no contention 
of any physical combat between them, and such testimony is prejudicial 
as tending to incite the sympathy of the jury. 

3. Homicide § 18— 


Where, in support of defendant’s plea of self-defense, he introduces evi- 
dence of the violent and dangerous character of the deceased, the Ntate 
is limited in rebuttal to the general repntation of deceased for peace and 
quiet, and may not elicit evidence of the general good character of the 
deceased. 


AppEaL by defendant from Campbell, J., October 1966 Regular 
Criminal Session of Mapison. 

Defendant was tried on hill of indictment charging first degree 
murder of one Travis Ray. He entered a plea of not guilty. 

The evidence tended to show the following: Defendant was a 
tenant of Travis Ray and lived a short distance from Ray’s house, 
on land owned by Ray. Around 8:00 o’clock A.M. on 27 August 
1966 defendant and Ray were together at Ray’s home dividing the 
proceeds received from sale of tomatoes. Very soon thereafter, de- 
fendant and his wife rode with one Jimmie Metcalf into the town 
of Marshall, where defendant visited a bank. On the return trip 
they stopped at a general store, where defendant purchased, among 
other things, shells for a 80-06 rifle. They then returned to defend- 
ant’s home, where Metcalf left defendant and his wife. Around 
1:00 o’clock P.M. Travis Ray stopped his truck in front of and 
across the road from defendant’s home. One Kenneth Shelton drove 
his car up and parked behind Ray’s truck, and the two stood at the 
car talking for several minutes. Ray then left Shelton and started 
up the path to defendant’s home. Defendant was sitting on his front 
porch with his feet on the top step and a 30-06 rifle across his lap. 
As Ray approached the house, there was some conversation between 
him and defendant. When he was within about eight feet of the 
house, defendant shot him, then stood up, reloaded, and shot Ray 
two more times while he was lying on the ground. 

Sheriff E. Y. Ponder testified that when he first arrived at de- 
fendant’s home he observed the body of Travis Ray lying some 
eight feet down the path from the front porch. Sheriff Ponder stated: 
“In the ruler pocket on the trousers leg of the trousers the deceased 
was wearing, I found a Smith & Wesson pistol, with the barrel 
sticking down in it.” 

Kenneth Shelton, the only eyewitness, testified that as Ray ap- 
proached the house he asked defendant why he had not started 
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picking tomatoes, and the defendant replied that he would pick 
tomatoes when he got good and ready. Ray then told defendant that 
he had brought people up to piek tomatoes, whereupon defendant 
replied that no one was going to pick tomatoes and, at this point, 
fired at Ray, and he, Shelton, ran. 

Jimmie Metcalf, Travis Ray’s son-in-law, testified concerning 
his trip to Marshall with the defendant, and stated that while thev 
were driving to Marshall the defendant told him that he had gone 
to Ray’s house that morning with the intention of killing Ray. 

Defendant testified in his own behalf. He admitted that he 
shot and killed Ray, and testified to events substantially as pre- 
sented by the State, except he denied making any statement to 
Metcalf that he intended to kill the deceased, and stated his version 
of the events immediately before the shooting, as follows: 


‘ . And when he come into the walkway, up in the 


road, well, he come on about halfway from the road to me, and 
I noticed he had a gun. It was a pistol. As to where it was with 
reference to his right hand, he had it down on this side, on his 
right leg. He had a-hold of it with the handle. He had the 
handle in his right hand as he walked up towards me. Well, he 
walked about halfway up there to the steps where I was at 
from the road down there and he said to me, he said, ‘Ain’t you 
up a-picking no tomatoes yet?’ He just asked ime this question. 
He said, ‘Ain’t you up a-picking no tomatoes yet?’ and I said, 
‘No, we are getting ready to.’ He just kept walking on up to me 
and he said, ‘If you and your wife don’t get them g..d. 
tomatoes picked, I’m going to kill you both and burn the Rouse 
down on you.’ After that, I was sittmg there on this position 
and he walked another step or two from where he had said 
that, and I said, “Travis, you’d better stop.’ Then he made a 
move—move to bring this pistol up, and I fired. I fired the first 
shot a-sitting down across my lap. There were two more shots. 
I got on my feet before I fired the second and third shots. I 
fired the second and third shots because he was a-moving around 
there with his hand, his right hand; he was still a-trying to move 
his gun there. He was trying to move this revolver. I was pro- 
tecting myself. 

“T shot these three shots at Travis Ray because he had come 
there and threatened my life and my wife’s, and I had no other 
way out. He was a-forcing me and I knew he was a dangerous 
man.” 


218 IN THE SUPREME COURT. [270 
STATE t. JOHNSON. 


At this point defendant testified that on the evening prior to 
the shooting Ray had pulled him through a store two or three times, 
punching him in the ribs with a pistol. As defendant began further 
testimony concerning an incident involving statements made by 
Ray’s wife about his dangerous and violent actions, the State ob- 
jected and the Judge heard testimony from the defendant in the 
absence of the jury. Defendant testified to several instances con- 
cerning the violent and dangerous character of Travis Ray, which 
are summarized as follows: (1) An occasion when the wife of the 
deceased came to defendant’s home stating the deceased had beat 
her; (2) an occasion when defendant saw Ray’s wife “going through 
the field and her children a-running with her, and him a-shooting at 
them and her a-running for her life, a-going to her daddy’s and 
mother’s with them’; (3) an occasion when the defendant and his 
wife were riding with Ray in his new automobile and another car 
spun its tires and threw gravel on Ray’s automobile. According to 
defendant, the deceased put a pistol in his wife’s ribs and forced her 
to chase the other car for several miles, Ray having his foot on the 
accelerator and his wife applying the brakes so as to cause the 
brakes to burn out. Whereupon the court made the following rul- 
ing: “Let the record show that the foregoing evidence was elicited 
in the absence of the jury, the court sustained the objection to the 
testimony, but advised counsel that he would let the witness testify 
as to his own experience with the deceased; and to that extent the 
court will permit testimony to be introduced before the jury.” There- 
after, defendant testified to one incident where deceased had shot 
a pistol past defendant’s face and into the house where they were 
visiting. 

The jury returned a verdict of guilty of murder in the second 
degree, and from judgment entered thereon defendant appealed. 


Attorney General Bruton and Staff Attorney Wilson B. Partin, 
Jr., for the State. 
A. E. Leake for defendant. 


Brancyu, J. Defendant pleaded and offered evidence of self- 
defense. He contends that the trial judge erred in excluding testi- 
mony concerning specific incidents offered to show defendant was a 
violent and dangerous fighting man. 

It is generally recognized in this jurisdiction that in a prosecu- 
tion for homicide, where defendant pleads and offers evidence of 
self-defense, evidence of the character of deceased as a violent and 
dangerous fighting man is admissible if such character was known 
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to defendant. State v. Morgan, 245 N.C. 215, 95 S.E. 2d 507. In the 
instant case the court ruled that defendant could testify only as to 
his own experiences with the deceased. Thus we must decide 1f de- 
fendant may testify to specific acts of violence which occurred in 
his presence or of which he had knowledge prior to the homicide. 

In the case of Mortimore v. State, 24 Wyo. 452, 161 P. 766, the 
Court stated: “(T)hat former specific acts of violence of the de- 
ceased, showing his brutal or dangerous disposition and character, 
known to the defendant, that is, acts committed in his presence, or 
communicated to him before the homicide, are admissible in evi- 
dence, not for the purpose, primarily, of showing the deceased's 
character, but to explain the defendant’s motive and what he might 
reasonably have apprehended as to the danger.” 

Considering the same question in Afendez v. State, 27 Ariz. 82, 
229 P. 1032, the Court was of the opinion that where the facts show 
a prima facie case of self-defense, the accused should generally be 
permitted to introduce evidence of specific acts of violence by the 
deceased toward third persons within his own knowledge or coming 
under his own observation. 

Also, the Delaware Court held in State v. Gordon, 37 Del. 219, 
181 Atl. 361, where defendant killed one who assaulted him with a 
knife, and it was held that he should have been allowed to testify 
to specific instances, known to him either personally or by hearsay, 
of affrays in which the deceased was the aggressor and had used a 
knife, the court said: “The state of mind of the accused is material. 
The jury is to pass upon his belief that the deceased was about to 
attack him. Without doubt, the reputation of the deceased for vio- 
lence, known to the accused, 1s admissible; and there seems to be 
no substantial reason why the belief of the prisoner should not be 
evidenced by knowledge of specific acts of violence, as well as by 
knowledge of general reputation for violence, subject, of course, to 
exclusion in a proper case for remoteness.” 

In the case of Nance v. Fike, 244 N.C. 368, 93 S.E. 2d 443, the 
Court, speaking through Bobbitt, J., stated: “Ordinarily, evidence 
of prior threats and of incidents of viclence on prior unrelated oc- 
casions are competent only if the defendant was present or had 
knowledge thereof prior to the alleged assault. S. v, Blackwell, 162 
N.C. 672, 78 S.E. 316.” 

The rationale of this rule is that a jury should, as far as is pos- 
sible, be placed in defendant’s situation and possess the same knowl- 
edge of danger and the same necessity for action, in order to decide 
if defendant acted under reasonable apprehension of danger to his 
person or his life. We know of no better way to impart the knowl- 
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edge of fear or apprehension on the part of defendant than by giv- 
ing the jury the benefit of specific incidents tending to show the 
dangerous and violent character of the deceased. It remains in the 
province of the jury to decide whether the incidents occurred or 
whether defendant’s apprehension was a reasonable one. Here, it 
was error for the trial judge to limit defendant’s testimony, as a 
matter of law, to his own experiences with the deceased. He should 
have been allowed to relate specific acts of violence which occurred 
when he was present or of which he had knowledge prior to the homi- 
cide. 

Defendant contends the trial court erred in admitting evidence 
that deceased had a service-connected disability as a result of mil- 
itary service in World War II. The following questions were pro- 
pounded and answered over defendant’s objection: 


“Q. He was injured in the War, was he not, in some way? 

A. Yes, he told me, I believe, in his hip, or somewheres 
something had struck him sometime. 

Q. And he was classed as a disabled Veteran or partially 
disabled on account of that injury that he received in the Ser- 
vice, was he not?” 


These questions were not material or relevant. In the case of Holman 
v. State, 97 Okla. Cr. R. 279, 262 P. 2d 456, the Court stated: “Like- 
wise the physical condition of Holman attempted to be shown by 
Bayless Holman, son of the defendant, was immaterial to the issues 
herein involved; regardless of his condition he was in such shape he 
could shoot accurately.” 

The following is found in Jones v. State, 153 Tex. Cr. R. 345, 
220 S.W. 2d 156: “In 22 Tex. Jur. p. 698, sec. 162, it is said: ‘But 
where the homicide was committed with a firearm, this character of 
evidence (relative size and strength of appellant and deceased) us- 
ually throws no light on the transaction; in so far as it is germane, 
however, it may be received,’ citing Lundy v. State, 59 Tex. Cr. R. 
131, 127 S.W. 1032.” 

And in Wright v. State, 162 Miss. 592, 139 So. 846: “In the 
present case, there was no evidence whatever to show a physical 
combat between appellant and the deceased immediately before the 
homicide. Appellant shot the deceased at a time when they were 
several feet apart. . . . The court, therefore, committed no error 
in ruling out evidence offered by appellant to show that the deceased 
was a more powerful man... .” 

Here, the evidence shows that deceased was shot when he and 
defendant were about eight feet apart. There is no evidence of phys- 
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ical combat or even the actual threat thereof. The injury referred 
to was a Aip injury, and in no way interfered with deceased or so 
incapacitated him as to prevent the use of his weapon. The imma- 
teriality and irrelevancy of these questions, standing alone, would 
probably not seriously prejudice the defendant, but when the so- 
licitor is twice allowed, over defendant’s objection, to show the de- 
ceased was injured while serving his country, the prejudice to de- 
fendant becomes apparent. 

Stanley v. Lumber Co., 184 N.C. 302, 114 S.E. 385, is a civil 
action wherein plaintiff sought recovery of damages for personal in- 
juries. The court, holding that 1t was error to admit plaintiff’s cer- 
tificate of discharge from the U. 8. Army during the World War, 
among other things, said: “It is clear that the major part of the 
certificate was used for the purpose of appealing to the sympathy 
of the jury.” In Watson v. State, 48 S.W. 2d 628, an appeal from a 
conviction of murder, the court said: “We confess ourselves unable 
to see any right on the part of the State to prove that deceased was 
hurt in Belgium during the World War and that he had been oper- 
ated upon unsuccessfully, and that he was sickly and unable to work 
at the time he was killed. Nothing in such proof would aid the state 
in legally establishing the guilt of the accused, or in properly re- 
butting any defensive theory advanced.” 

The admission of this immaterial and irrelevant evidence could 
only serve to excite sympathy for the deceased and prejudice against 
the defendant. 

The State recalled Clarence Dean Cutshall, who, in response to 
the solicitor’s questions concerning the reputation of the deceased, 
testified in part: “I do not exactly know his reputation. . . . Well, 
just as far as I know, he was a good man.” The court overruled de- 
fendant’s objection and motion to strike as to this testimony. Also, 
the State recalled witness Kenneth Shelton, who, over defendant’s 
objection, testified in part as follows: “Q. Do you know his general 
reputation in the community, that is, what people said about him? 
A. Yes, I know his general reputation in the community. I have 
never heard of him bothering anybody. I have never heard of any- 
one speak of his being a dangerous or violent man.” 

In the case of State v. Champion, 222 N.C. 160, 22 S.E. 2d 232, 
where defendant in support of his plea of self-defense testified that 
deceased was a “dangerous and violent’? man, the State in cross 
examining defendant’s witnesses, and over the objection of defend- 
ant, elicited evidence of the general good character of the deceased. 
The court held that the evidence so elicited by the State was incom- 
petent and its admission constituted prejudicial error, entitling de- 
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fendant to a new trial. The Court held that the State, in rebuttal, 
was “limited to the general reputation of the defendant for peace 
and quiet.” (Emphasis added) In the instant case, the evidence 
offered goes beyond this limit. 

The errors discussed when considered with the total circum- 
stances weighed too heavily on defendant, and there must be a new 
trial. 

Other exceptions pressed for error need not be considered as they 
may not recur on retrial. 

New trial. 


STATE vy. HORACE BARBER. 
(Filed 8 May, 1967.) 


1. Criminal Law § 71— 

Evidence tending to show that defendant, while at the police station 
being booked for homicide during the change of shifts while officers of his 
acquaintance were entering, leaving and standing in the lobby of the sta- 
tion, volunteered to several of the officers, without any questioning what- 
soever, statements to the effect that he shot a named person and hoped 
that his victim died, held to support findings of the court upon the voir 
dire that the statements were freely and voluntarily made, and the ad- 
mission of the statements in evidence was not error. 


2. Criminal Law § 107— 

The charge of the court in this case is held to declare and explain the 
law arising on the evidence as required by G.S. 1-180, and not to contain 
prejudicial error. 

8. Criminal Law § 159— 


Exceptions not brought forward in the brief are deemed abandoned. 
Rule of Practice in the Supreme Court No. 28. 


AppEAL by defendant from Hail, J., at the 12 September 1966 
Session of Lag. 

By an indictment, proper in form, the defendant was charged 
with the murder of Leroy Tally on 16 March 1966. Through his 
court appointed counsel he entered a plea of not guilty. He was 
found guilty of second degree murder and was sentenced to con- 
finement in the State’s prison for a term of not less than 22 nor more 
than 27 years. His contentions at the trial were that he did not in- 
tend to kill the deceased and that he shot in self-defense. Upon ap- 
peal, he contended in his brief and oral argument that the court 
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erred in admitting testimony of police officers concerning statements 
made by him following his arrest, and erred by failing in its charge 
to the jury to declare and explain the law arising upon the evidence. 

The State’s evidence, apart from testimony of police officers con- 
cerning statements made to them by the defendant, was to the fol- 
lowing effect: 

At approximately 11 p.m. on 16 March 1966, this being shift 
changing time at the mill of the Federal Spinning Corporation, the 
defendant, who was not employed at the mill, was in its office build- 
ing in the company of Mrs. Tally, who was employed there, she then 
being engaged in a telephone conversation. They went out and, a 
few minutes later, she ran back into the office and telephoned the 
police. The defendant also came back into the office carrying a shot- 
gun and, upon inquiry by an employee of the mill, replied, “I’ve done 
killed one s. 0. b.” 

Police officers, arriving shortly thereafter in response to the call, 
found in the well-lighted parking lot of the mill the automobile of 
the deceased, parked near that of Mrs. Tally. The deceased was be- 
hind the steering wheel of his car, the left door being open and his 
foot being on the ground. He was bleeding profusely from the face. 
He died almost immediately, the cause of death being a pistol bullet 
wound entering the eye and continuing through the brain. Five 
bullet holes were found in the car in addition to the wound in the 
head of the deceased. Following a conversation with the defendant, 
the officers found upon the roof of the mill building a pistol, regis- 
tered in the name of the defendant the preceding day, in which were 
six empty cartridges. This pistol had been in the defendant’s posses- 
sion the afternoon prior to the shooting of the deceased. When reg- 
istering the pistol on the morning before the shooting, the defendant 
was told by a police officer that Tally had threatened to kill the de- 
fendant if the defendant did not leave his wife alone. The first po- 
lice officer to reach the mill found the defendant walking from the 
office toward the parking lot and carrying a shotgun, which he drop- 
ped to the ground on the officer’s command to do so. He was placed 
under arrest, handcuffed, put in a police car and carried to the po- 
lice station. 

Several police officers testified to statements made by the de- 
fendant. Prior to any testimony by the officers concerning these state- 
ments, the presiding judge sent the jury from the courtroom and 
heard testimony of the officers to the following effect: 

Officer Rouse, who reached the scene first, had been informed by 
police radio that the defendant had shot someone at the mill and 
was armed. Upon arrival there he saw the defendant carrying a 
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shotgun and ordered him to drop it, which he did. He then asked the 
defendant, ‘“Horace, what happened here?” The defendant replied 
that he had just shot Leroy Tally. Thereupon, Officer Rouse put 
handcuffs on the defendant, told him he was under arrest and in- 
structed Officer Wicker, who had driven up, to keep the defendant 
in his police car. Officer Rouse then went over to the Tally automo- 
bile and observed the condition of the deceased and the automobile. 
He returned to the police car and asked the defendant where was 
the “other weapon that was used.” He then told the defendant that 
he did not have to tell the police anything if he did not want to, 
that anything he said could be used for or against him in court and 
that he was entitled to counsel. He did not tell the defendant that 
if he was unable to employ counsel the State would furnish a lawyer 
to him. The defendant then told Officer Rouse where the “other 
weapon” was, this being the place where the pistol was found on 
the roof of the mill. No other question was asked the defendant at 
the scene of the shooting by anvone and no other warning as to his 
rights was given him prior to his statements to the police officers 
set forth below. No statement made by the defendant at the scene 
of the shooting was admitted in evidence. 

Officer Wicker heard the above conversation between Officer 
Rouse and the defendant. Officer Wicker asked the defendant no 
questions. Officer Wicker did not testify in the presence of the jury 
concerning any statement made by the defendant. No one else was 
in the car with them at the scene of the shooting. 

The defendant was driven to the police station by Sergeant Mc- 
Dougald. No one else was with them. Sergeant McDougald did not 
ask any questions of the defendant or make any statement en route 
to the police station. The defendant, while so in the police car, 
made the statement set forth below. On arrival at the station, Ser- 
geant McDougald told the defendant he did not have to make any 
statement and he was entitled to an attorney, but he did not ask the 
defendant any questions. The defendant said he did not want an 
attorney. 

Sergeant McDougald and the defendant reached the police sta- 
tion at the time for changing shifts. Consequently, several police 
officers were entering, leaving and standing in the lobby of the sta- 
tion. Sergeant McDougald stayed there with the defendant. Police 
Dispatcher Hooker was on duty. When the defendant was brought 
to the station, neither Dispatcher Hooker nor Sergeant, McDougald 
asked him any questions or made any statement to him. In the 
presence of Dispatcher Hooker, the defendant three different times 
made the statement set forth below. 
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Radio Dispatcher Little was also present at the station when 
Sergeant McDougald brought in the defendant. Without any ques- 
tion by Dispatcher Little or anyone else, he heard the defendant 
make the statement set forth below. 

Officer Nathan Johnson, coming on duty and knowing nothing 
of the shooting, entered the front door and immediately saw the 
defendant who, without any preliminary statement or question, 
greeted Officer Johnson with the statement set forth below. 

Captain Mason was the officer in charge at the station when 
Sergeant McDougald brought the defendant in. He spoke to the de- 
fendant and without any question or statement by anyone, the de- 
fendant made to Captain Mason the statement set forth below. 

At the police station the defendant was told that he could tele- 
phone anyone he liked. He requested the officers to send for his 
brother. They dispatched a police car to pick up the brother and 
brought him to the police station, where he conferred with the de- 
fendant, this being after making the statements in question. 

The defendant did not contradict any of the above testimony 
nor did he deny making any of the statements attributed to him by 
the officers or contend that any officer mistreated him or coerced him 
into making any statement. 

The trial judge excluded proposed testimony by Officer Rouse 
concerning statements made to him by the defendant at the scene of 
the shooting on the ground that the warning given by Officer Rouse 
did not meet all of the requirements therefor. He found that the 
statements made by the defendant in the presence of Sergeant Me- 
Dougald, Officer Johnson, Dispatchers Hooker and Little, and Cap- 
tain Mason were made voluntarily and allowed these officers to tes- 
tify to such statements. Their testimony in the presence of the jury 
was as follows: 

Sergeant McDougald heard the defendant say, while in the po- 
lice car en route to the police station, “I shot him and I hope he 
dies.” At the police station, he heard the defendant say three times, 
“T shot Leroy Tally and I hope he dies.” 

Dispatcher Hooker heard the defendant state three times, “TI 
shot him and I hope the s. 0. b. dies.” 

Dispatcher Little heard the defendant say, “I hope that s.o.b. 
breathes his last breath.” 

Officer Johnson was greeted at the station by the defendant with 
the statement, “Nathan, I just shot Leroy Tally and I hope the 
s.o. b. dies.” 

In response to Captain Mason’s greeting, the defendant replied, 
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“IT shot Leroy Tally and I hope the s.o.b. never breathes another 
breath.” 


The defendant testified in his own behalf and offered other wit- 
nesses. The gist of his testimony and theirs was that for more than 
four years he and the wife of the deceased had been carrying on, 
more or less flagrantly, an affair involving frequent acts of adultery 
and travels together. On several occasions the deceased had threat- 
ened to kill him and on one occasion had chased him with a shot- 
gun. Two days before the shooting the defendant purchased a pistol 
and had it registered. On the occasion of the shooting he was at the 
mill waiting for Mrs. Tally pursuant to an earlier conversation with 
her. When she came out of the mill, they got in her car but the keys 
were missing. They went into the mill office and she telephoned for 
the keys. Thereupon, they went back out and sat in her car. The 
deceased then drove up and stopped. The door of his car opened and 
the defendant saw him getting out and a shotgun being raised over 
the steering wheel. The defendant got out of Mrs. Tally’s car, ran 
to the front of it and started shooting at the deceased. He did not 
intend to kill the deceased but. to scare him to keep the deceased from 
shooting him. After the deceased was shot and sat back in his car, 
the defendant crept up to it and took the shotgun. The defendant 
then went toward the mill building, threw his pistol up on the roof, 
went into the office and asked someone to call the police and an 
ambulance. Thereupon, he left the office, in response to the request 
of the employee in charge, and remained in the parking lot until 
Officer Rouse arrived. He told Officer Rouse he had shot Leroy Tally. 
He went to school with Officer Johnson and recalls telling him, at the 
police station, that he had shot Leroy Tally but does not recall say- 
ing that he hoped “the s.o. b. breathes his last breath.” He does not 
remember what he said. 


Attorney General Bruton and Assistant Attorney General Rich 
for the State. 
H. M. Jackson and J. C. Pittman for defendant appellant. 


LAKE, J. In State v. Gordon, 241 N.C. 356, 85 S.E. 2d 322, Bob- 
bitt, J., speaking for the Court, said: 


“When the killing with a deadly weapon is admitted or es- 
tablished, two presumptions arise: (1) that the killing was un- 
lawful; (2) that it was done with malice; and an unlawful kill- 
ing with malice is murder in the second degree. In S. v. Greg- 
ory, 203 N.C. 528, 166 8.E. 387, where the defense was that an 
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accidental discharge of the shotgun caused the death of the de- 
ceased, it was stated that the presumptions arise only where 
there is an intentional killing with a deadly weapon; and since 
the Gregory case 1t has been often stated that these presump- 
tions arise only when there is an intentional killing with a deadiy 
weapon. But the expression, intentional killing, 1s not used in 
the sense that a specific intent to kill must be admitted or 
established. The sense of the expression is that the presumn- 
tions arise when the defendant intentionally assaults another 
with a deadly weapon and thereby proximately causes the death 
of the person assaulted. [Citations omitted.] A specific intent 
to kill, while @ necessary constituent of the elements of pre- 
meditation and deliberation in first degree murder, is not an 
element of second degree murder or manslaughter. The inten- 
tional use of a deadly weapon as a weapon, when death proxi- 
mately results from such use, gives rise to the presumptions.” 


There was no error in the admission of the testimony of the sev- 
eral police officers concerning statements made in their presence by 
the defendant. The statements were obviously material both upon 
the question of the identity of the killer and upon the question of his 
intent. They were highly prejudicial to the defendant, but, as we 
said in State v. Gray, 268 N.C. 69, 78, 150 S.E. 2d 1, the mere fact 
that a self-incriminating statement was made while the defendant 
was in the custody of police officers, after his arrest by them upon 
the charge in question and before the employment of counsel to rep- 
resent him, does not, of itself, render it incompetent. The test of ad- 
missibility is whether the statement was in fact made voluntarily. 

When it became apparent that the State was about to offer in 
evidence statements made by the defendant to the police officers, 
the learned trial judge, following the procedure approved by us in 
State v. Gray, supra, excused the jury from the courtroom and in- 
quired fully into the circumstances under which the proposed state- 
ments were made. The defendant did not deny the statements or 
offer any testimony whatever to show that they were not made vol- 
untarily. 

The judge excluded all evidence relating to statements made in 
response to the two questions by Officer Rouse at the scene of the 
shooting. Although this officer’s opening remark upon arrival at the 
scene, “Horace, what happened here?”, is a far cry from the mental 
or physical torture intended to wring a confession from an innocent 
person, which the constitutional protections against self-incrimina- 
tion were designed to prevent, and though the defendant was not 
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technically under arrest when he replied, his statement in response 
to that question was excluded by the trial judge because the warn- 
ing prescribed in Miranda v. Arizona, 384 US. 486, 85 8. Ct. 1602, 
16 L. Ed. 2d 694, had not been given in its entirety. The trial judge 
likewise excluded the defendant’s response to the question by Offi- 
cer Rouse concerning the location of “the other weapon” for the 
reason that the warning given by the officer to the defendant did not 
comply with the formula prescribed in the Miranda case in its en- 
tirety. The correctness of these rulings is not before us on this ap- 
peal and we express no opinion thereon. They indicate the care with 
which the trial judge ruled upon the admissibility of statements 
made by the defendant to police officers. 

On the other hand, the trial court found as a fact that the state- 
ments to which the other police officers were allowed to testify were 
made “freely and voluntarily.” This finding, being supported by 
the evidence, is conclusive. State v. Gray, supra. The testimony of 
the officers recounting these statements by the defendant was there- 
fore competent. This is not a case of a friendless transient locked in 
unfamiliar surroundings, deep in some secret recess of the police 
headquarters, alone except for armed strangers interrogating him 
unmercifully. This occurred in a relatively small North Carolina 
city where the defendant had lived for years and had a first-name 
acquaintance with several, if not all, of the officers to whom he talked 
without even waiting for them to question him. 

We have carefully examined the charge of the trial judge to the 
jury in the light of the contention by the defendant that it fails to 
declare and explain the law arising on the evidence as is required by 
G.S. 1-180. The defendant has pointed out no error in any instruc- 
tion relating to the law or called to our attention any applicable 
principle of law not fully covered by the court’s instructions. He has 
directed us to no misstatement or omission in the court’s review of 
the evidence. We find no error in the charge and no merit in this 
assignment of error. 

Other exceptions in the record are deemed abandoned, these not 
having been brought forward in the appellant’s brief and no argu- 
ment being stated or authority cited therein with reference thereto. 
Rule 28, Rules of Practice in the Supreme Court. 

No error. 
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STATE vy. DONALD CLEVELAND MIDYETTE, 
(Filed 38 May, 1967.) 


1. Criminal Law §§ 1, 15— 

A continuous series of acts by a defendant, occurring on the same date 
as parts of one entire plan of action, may constilute two or more separate 
eriminal offenses, and if the offenses are separate and occur in different 
counties, the defendant may be tried for each in the county where it was 
comniitted. 


bo 


Criminal Law § 26— 


Where defendant is apprehended for speeding in one county and is pur- 
sued by the officer attempting to arrest him into another county where 
defendant assaults the officer attempting to arrest him, the offenses are 
separate, and the defendant may be tried upon indictment for violating 
the motor vehicle laws in the one county and indicted for resisting arrest 
in the other county, and the plea of double jeopardy is without merit. 


3. Criminal Law § 29— 


The fact that, four years prior to the offense with which defendant is 
charged, defendant had been a patient in a mental hospital, does not re- 
quire the court to order a psychiatric examination of defendant in the 
absence of request therefor or any plea of insanity. 


4, Criminal Law § 159— 


Assignments of error not brought forward in the brief and in support 
of which no citation of authority or argument is given are deemed aban- 
doned. Rule of Practice in the Supreme Court No. 28. 


5. Criminal Law § 26— 


Trial on an indictment for one offense precludes a subsequent indictment 
for the same offense or any offense included within the first of which de- 
fendant might have been convicted under the first, or for any offense 
which the State, by averments in the indictment, elects to make in its en- 
tirety an essential element of the offense charged, 


6. Same— 


Two indictments were returned against defendant, the first charging an 
assault with a deadly weapon, a .22 caliber pistol, upon a named person, 
a police officer, with intent to kill. inflicting serious injuries not resulting 
in death; the second charging defendant with resisting arrest by firing 
and hitting the same officer with bullets from the .22 caliber pistol. Held: 
The first indictment precludes the second, since the State elected to make 
the second an element of the first, and judgment entered upon the second 
indictment is arrested. 


"7. Criminal Law § 139— 


The Supreme Court may take cognizance ex mero motu of a defect ap- 
pearing on the face of the record proper. 


Appears by defendant from Martin, S.J., at the 19 September 
1966 Session of Pamuico and from Mintz, J., at the November 1966 
Criminal Session of CRAVEN. 
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Two separate indictments, each proper in form, were returned in 
Pamlico County against the defendant. The first (Pamlico County 
Case No. 488) charged him with an assault with a deadly weapen, 
a .22 caliber pistol, upon W. I. Robertson, on 25 June 1966, with in- 
tent to kill, inflicting serious injuries, not resulting in death, namely, 
bullet wounds in the hand and chest. The second (Pamlico County 
Case No. 484) charged him with resisting, delaying and obstructing 
a public officer, W. I. Robertson, on 25 June 1966, in the discharge 
of his duty, namely, attempting to arrest the defendant on a charge 
of operating a motor vehicle upon a public highway at a speed in 
excess of that allowed by law, by firing at and hitting the said offi- 
cer with bullets from a .22 caliber pistol. 

The two Pamlico County cases were consolidated for trial and 
the defendant, having pleaded not guilty to both charges, was brought 
to trial thereon in Pamlico County at the session beginning 19 Sep- 
tember 1966, Martin, S.J., presiding. The defendant was found guilty 
of assault with a deadly weapon and was also found guilty of resist- 
ing arrest, as charged in the indictment for that offense. He was 
sentenced to two years in the Pamlico County jail on each offense, 
the sentence in Case No. 484 (resisting a public officer) to commence 
at the expiration of the sentence in Case No. 483 (assault with a 
deadly weapon). 

An indictment was returned in Craven County (Craven County 
Case No. 7534) charging the defendant, in separate counts, with 
three offenses in that county on the same date alleged in the Pam- 
lico County indictments, 25 June 1966, these being driving a motor 
vehicle upon the public highways carelessly and heedlessly and in 
wilful and wanton disregard for the rights and safety of others, 
driving a motor vehicle upon the public highways of the county at 
a speed in excess of that allowed by law, to wit, 65 miles per hour 
in a 55 mile per hour speed zone, and failing to stop the motor ve- 
hicle which he was operating upon a public highway upon the ap- 
proach of a police vehicle giving audible signal by siren. The de- 
fendant, having pleaded not guilty to each of these charges, was 
brought to trial in the Superior Court of Craven County at the 14 
November 1966 Criminal Session, Mintz, J., presiding. He was found 
guilty as charged. He was sentenced to confinement in the Craven 
County jail for four months upon the first charge, 30 days upon the 
second and 30 days upon the third, these sentences to run consecu- 
tively, but each to be suspended upon the payment of $250 and 
costs, $100 and $50, respectively. 

In due time the defendant gave notice of appeal from each of the 
foregoing judgments to this Court. He has undertaken to present 
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his appeals in both cases to this Court in a single record, has filed a 
single brief dealing with both and has presented oral argument deal- 
ing with both simultaneously. The record contains neither the evi- 
dence nor the charge of the court to the jury in the Craven County 
case. 

The only assignment of error with reference to the Craven County 
case 1s that it should have been consolidated with the Pamlico 
County cases and tried in that county, being a part of the “overall 
offenses for which defendant was tried in Pamlico County.” The 
record indicates no such motion in either court below. In his brief, 
the appellant asserts that the judgment in the Craven County case 
should be arrested on the ground that it violates the constitutional 
protection against double jeopardy. 

The evidence in the Pamlico County case may be summarized 
as follows: 

The State’s Evidence: W. I. Robertson is a State Highway pa- 
trolman. On 25 June 1966, he was operating a radar device for 
checking speeds of motor vehicles in Craven County. With this de- 
vice he observed that the defendant’s vehicle was being operated 
upon a public highway in Craven County at a speed of 65 miles 
per hour, the maximum lawful speed being 55 miles per hour. He 
turned on his blue light and his siren and followed the car, which 
stopped. The defendant, who was the driver, got out. A conversa- 
tion ensued. The officer told the defendant he was under arrest for 
speeding and placed his hand upon the defendant’s arm. Thereupon, 
the defendant jerked back, Jumped into his car and drove away. 
The officer pursued him in the patrol car, with the blue light flash- 
ing and the siren sounding. The chase proceeded over various roads 
in Craven and Pamlico Counties, with numerous unsuccessful efforts 
by the officer to bring the defendant to a halt. Eventually, the de- 
fendant drove into the driveway of his home in Pamlico County and 
stopped. The officer, who had been in immediate pursuit throughout, 
stopped in the driveway directly behind the defendant. The defend- 
ant got out of his car and walked to the back door of the house. 
The officer followed and again told the defendant he was under ar- 
rest for speeding. The defendant, with an oath, shoved the officer 
away. Thereupon, the officer struck him with a blackjack. The de- 
fendant then shot the officer in the chest with a .22 caliber pistol, 
the bullet passing almost entirely through the officer’s body. An ex- 
change of shots then occurred in which the officer was shot again in 
the hand and the defendant was shot in the leg. Eventually, both 
pistols being emptied, the officer succeeded in arresting the defend- 
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ant, placing him in the patrol car and carrying him to a point at 
which other officers came to his assistance. 

Defendant’s Evidence: Upon hearing the siren, he stopped. A 
man who “looked like a patrolman,” being in uniform, came to his 
car and asked for his driver’s license and registration card. The de- 
fendant said, “Let me see yours.” Thereupon, the other man struck 
the defendant with a blackjack. The defendant, being dazed, got 
in his car and drove away. He was scared to stop until he reached 
his home. There, the patrolman again struck him with a blackjack 
and dazed him. He remembers reaching for his gun, which was in 
the glove compartment of his car, but does not remember shooting 
it. It was not until they reached the defendant’s residence that the 
officer told him he was under arrest. At that time he told the de- 
fendant if he did not get in the patrol car he would kill him. At no 
time did the defendant exceed a speed of 55 miles per hour. Four 
years prior to this occurrence, the defendant was a patient in 
Dorothea Dix Hospital, the State hospital for the insane, for two 
months. He had been arrested many times before this occurrence. 


Attorney General Bruton and Assistant Attorney General Rich 
for the State. 
Charles L. Abernethy, Jr., for defendant appellant. 


LAKE, J. In his presentation of these appeals, the defendant 
has disregarded the rules of this Court in respects too numerous to 
mention. We have, nevertheless, considered each of his assignments 
of error and his contentions in his brief and oral argument. 

The indictment in Craven County Case No. 7534 alleges that 
the offenses therein charged were committed in that county. It was, 
therefore, the proper venue for the trial thereof. G.S. 15-134. The 
defendant contends in his brief that his trial and conviction in 
Craven County, following his trial and conviction in Pamlico County, 
was 2 violation of his constitutional right not to be put twice in 
jeopardy for the same offense. It is elementary that a continuous 
series of acts by a defendant, all occurring on the same date and as 
parts of one entire plan of action, may constitute two or more sep- 
arate criminal offenses. State v. Overman, 269 N.C. 453, 153 S.E, 2d 
44, These may occur in different counties and the defendant may 
be tried for each in the county where it was committed. See State 
v. Bruce, 268 N.C. 174, 150 S.E. 2d 216. 

As to the Pamlico County judgment, the defendant makes 34 
assignments of error, but the entire record contains only four ex- 
ceptions, two with reference to the admission of evidence, which 
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was competent, and two to the denial of the defendant’s motions for 
judgment of nonsuit. 

As to the contention in the defendant’s brief that the trial judge 
should have continued the trial of the Pamlico County cases and 
ordered a psychiatric examination of the defendant, it 1s sufficient 
to note that there was no such request by the defendant and no evi- 
dence to show that, at the time of his trial, he lacked sufficient 
mental capacity to plead to the indictment or to stand trial on the 
charges therein. The record does not show a plea of insanity as a 
defense or any evidence to support such a plea. He was represented 
by counsel. The fact that, four years prior to the offense with which 
he is charged, the defendant had been a patient in a mental hospital 
does not require the court to order a psychiatric examination in the 
absence of a request therefor or of any plea of insanity. 

The assignments of error relating to the court’s charge in the 
Pamlico cases are not brought forward in the brief and supported 
therein by any citation of authority or argument. They are, there- 
fore, deemed abandoned by the defendant. Rule 28, Rules of Prac- 
tice in the Supreme Court. In this he was well advised for these as- 
signments of error are without merit. 

The defendant was convicted and sentenced in Pamlico County 
Case No. 488 for the crime of assault with a deadly weapon upon 
W. I. Robertson, on 25 June 1966, by shooting him with a .22 
ealiber pistol. He could not thereafter be lawfully indicted, convicted 
and sentenced a second time for that offense, or for any other offense 
of which it, in its entirety, is an essential element. State v. Birck- 
head, 256 N.C. 494, 497, 124 S.E. 2d 838, 6 A.L.R. 3rd 888. 

By the allegations it elects to make in an indictment, the State 
may make one offense an essential element of another, though it is 
not inherently so, as where an indictment for murder charges that 
the murder was committed in the perpetration of a robbery. In such 
case, a showing that the defendant has been previously convicted, 
or acquitted, of the robbery so charged will bar his prosecution un- 
der the murder indictment. State v. Bell, 205 N.C. 225, 171 S.E. 50. 
In State v. Overman, supra, we said: 


“Where * * * the prosecution, under the second indict- 
ment, proceeds upon the theory that the offense charged therein 
was committed by means of another offense for which the de- 
fendant has previously been put in jeopardy, as where an indict- 
ment for murder charges that the murder was committed in the 
commission of another felony, for which the defendant has been 
previously tried and acquitted, the State has made the first al- 
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leged offense an element of the second and the defense of former 
jeopardy bars the subsequent prosecution.” (Emphasis added.) 


Conviction upon the former charge would, of course, lead to the 
same result. 

In the present instance, the State has, by the allegations in the 
indictment in Pamlico County Case No. 484, made the identical as- 
sault for which the defendant was convicted in Case No. 488, an 
element of the offense, resistance of a public officer, charged in the 
second indictment. It has alleged this same assault was the means 
by which the officer was resisted. Under this indictment, the State 
could not convict the defendant of resistance of a public officer in 
the performance of his duty without proving the defendant guilty 
of the exact offense for which he has been convicted and sentenced 
in Case No. 488, the shooting of W. I. Robertson with bullets from 
a .22 caliber pistol on 25 June 1966. 

What the State cannot do by separate indictments returned suc- 
cessively and tried successively, it cannot do by separate indict- 
ments returned simultaneously and consolidated for simultaneous 
trial. 

The defendant has not raised this question. However, the error 
in Pamlico Case No. 484 appears on the face of the record proper 
and, on our own motion, we arrest the judgment in that case. 

There is no merit in any of the defendant’s exceptions, assign- 
ments of error or contentions with respect to Pamlico County Case 
No. 483 and no error in the judgment with respect to that case. 

There is likewise no error in the judgment of the Superior Court 
of Craven County in its Case No. 7584. 

Craven County Case No. 7534 —- No error. 

Pamlico County Case No. 483 — No error. 

Pamlico County Case No. 484 — Judgment arrested. 


STATE y. THOMAS LEE LITTLE. 
(Filed 3 May, 1967.) 


1. Searches and Seizures § 1; Constitutional Law § 87— 

A person may consent to a search of his premises, and such consent 
will render competent evidence obtained by the search, but the pre- 
sumption is against the waiver of the constitutional right to be free from 
unreasonable searches and seizures, and the burden is upon the State 
to establish unequivocally that the consent was voluntarily. freely and 
intelligently given, free from coercion, duress or fraud. 
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2. Same— Evidence held sufficient to support finding that defendant 
freely and voluntarily consented to search of his room. 


Evidence tending to show that the owner of a house in which defendant 
reuted a room gave permission to search the house, that when the officers 
knocked at the door defendant came to the door and usked them in, that 
defendant was not under arrest and was not in custody, that defendant 
yoluntarily told the officers which room was his and to go ahead and 
search the room, and that the defendant was asked to go with the officers 
to the police station but was told that he did not have to go if he did 
not want to, and that defendant voluntarily went with the officers, and 
outside the house, gave them the key to his car and told them to go ahead 
and search it, held sufficient to sustain the conclusion that defendant 
freely and voluntarily consented to the search, rendering competent in 
evidence items found in defendant’s room which were identified as the 
very items taken the previous night from the store defendant was charged 
with breaking and entering and with larceny of goods therefrom. 


$3. Searches and Seizures § 1— 

Upon the voir dire to determine the voluntariness of defendant’s consent 
to a search of his premises, the weight to be given the evidence is pe- 
culiarly one for the trial judge, and his findings are conclusive when sup- 
ported by competent evidence. 

4. Criminal Law § 159—— 


Exceptions not brought forward and discussed in the brief are deemed 
abandoned. Rule of Practice in the Supreme Court No. 28. 


On certiorarr from Hobgood, J., August 1966 Criminal Session 
of ORANGE. 

Criminal prosecution upon an indictment with two counts. The 
first count charges Thomas Lee Little, the defendant, on 21 October 
1965 with feloniously breaking and entering, with intent to commit 
larceny, a certain storehouse, shop, and building occupied by one 
Howard Pope, a violation of G.S. 14-54; the second count charges 
that defendant on the same date in the same place, after feloniously 
breaking and entering the storehouse of Howard Pope, did felon- 
iously steal, take, and carry away cigarettes, cigars, clothing, and 
watches of the value of $330.76 of the goods and chattels of Howard 
Pope. 

The defendant, who was represented by his attorney, C. C. Ma- 
lone, Jr., entered a plea of not guilty. Verdict: On the charge of 
breaking and entering, guilty as charged; on the charge of larceny, 
guilty. 

The judgment of the court on the first count in the indictment 
was imprisonment for not less than seven nor more than ten years; 
on the second count the court treated the verdict of guilty as a ver- 
dict of guilty of a misdemeanor, and sentenced defendant to im- 
prisonment for two years, and provided that this sentence was to 
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run concurrently with the sentence on the first count in the indict- 
ment. 

From the judgment, defendant appealed. We allowed his petition 
for a writ of certiorary on 20 January 1967 for the reason that de- 
fendant for good cause shown could not docket his appeal within the 
time required by our rules. 


C. C. Malone, Jr., for defendant appellant. 
Attorney General T. W. Bruton and Deputy Attorney General 
Harry W. McGalliard for the State. 


Parker, C.J. The only assignment of error carried forward 
and discussed in defendant’s brief is to the effect that the court 
committed prejudicial error in failing to sustain his motion to sup- 
press certain evidence as having been obtained as the result of an 
unlawful search and seizure, in violation of the Fourth Amendment 
to the Federal Constitution and Article I, section 15, of the North 
Carolina Constitution. 

The State offered evidence tending to show these facts: Howard 
Pope owns and operates a filling station and general store located 
ten miles north of Hillsborough on Highway #86. He closed his 
store about 9 p.m. on 21 October 1965. At 7 a.m. the following morn- 
ing he returned to his store, and found the front door glass broken 
and the bars behind the glass prized open. There were stolen there- 
from about 12 or 15 brands of cigarettes, Tampa Nugget and Tampa 
Club cigars, Westclox wrist watches, about six pairs of khaki pants, 
and a box of prime prophylactics. 

Bobbie McCullock, a deputy sheriff of Orange County, between 
1 a.m. and 2 a.m. on 22 October 1965, went to Howard Pope’s store 
to check it out as a part of his duty. While there he observed a 
1962 Pontiac station wagon bearing license No. UF 1236 parked 
about 200 feet across the road from the Pope store. He later found 
this station wagon was registered in the name of the defendant. No 
one was in or about the station wagon when he observed it. The 
hood of the car was partially raised. He checked the front door of 
Howard Pope’s store, and no one had bothered it at that time. 

About 4:30 p.m. on 22 October 1965, Frank McCrea, who had 
been employed by the Durham police department for 17 years, re- 
ceived information from Deputy Sheriff Maddry of Hillsborough 
that another deputy sheriff of Orange County about 2 a.m. on that 
day had observed a station wagon bearing license No. UF 1236 
parked on Highway # 86 some 75 vards from a store that was later 
found to have been broken into, and that it had been learned that 
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the station wagon bearing this license number was registered in the 
name of Thomas Lee Little, and Deputy Sheriff Maddry asked Me- 
Crea to check it out and see what he could find. McCrea had known 
defendant for 12 or 14 years. Shortly after 4:30 p.m. that day, he, 
accompanied by Detective Leathers, went to a beauty parlor in 
Durham which he knew was operated by Mrs. Elizabeth Brown, 
and inquired of her if defendant lived at her dwelling house on 
Cedarwood Drive, Durham. 

At this time, defendant objected. The jury was excluded from 
the courtroom, and the trial judge asked defendant’s counsel, C. 
C. Malone, Jr., if he would like to examine the witness. Malone 
replied, “Yes, sir.” This is a summary of the testimony of McCrea 
when examined by Malone. After Mrs. Elizabeth Brown stated that 
defendant did live at her house, he told her that he wanted to go to 
her dwelling house and look for stolen merchandise. Mrs. Brown 
told him it was perfectly all right and to go right ahead. He called 
Deputy Sheriffs McCloud and Young of Durham County, and all 
four of them went from the beauty parlor to the Brown dwelling. 
They knocked at the door, and defendant came to the door and 
asked them in. McCrea testified: “That he told Little that he 
wanted to look around for some stolen goods that came from a 
store, and Little said go ahead. That Little was dressed in a gauge 
(sic) shirt and had on the bottom of his pajamas and was in the 
process of shaving when he told him where his room was. That 
he (McCrea) was standing at the bathroom door. That he at 
no time told Little that he had a right to refuse the officers 
entry into the house. That as he (McCrea) had stated earlier, he 
told Little before he entered the house that he wanted to search 
for stolen goods and Mrs. Brown had given him (McCrea) per- 
mission to do so. That he asked Little where his room was and Little 
said the one next to the bathroom, go right ahead. That is the only 
statement made to Little about his room. That thev (officers) searched 
the entire house. That throughout the search Little was in the bath- 
room, but when they started to search his room he came out of the 
bathroom into his room.” Defendant was not placed under arrest. 
He just asked defendant to go with them to the station to talk fur- 
ther. He told him he did not have to go if he did not want to, but 
he went. Defendant was not handcuffed at this time. There was 
some conversation about the key to defendant’s automobile, and 
defendant gave it to him. He told defendant they wanted to look 
in his car, and defendant replied, “Go right ahead.” They were 
standing outdoors beside the car when this request was made of de- 
fendant. During all these conversations with defendant, he was free 
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to leave at will. Defendant at no time expressed a desire not to go 
to the police station with them. Deputy Sheriffs McCloud and Young 
were in full uniform and were wearing guns. Defendant knew that 
all of them were police officers. He did not apprise defendant of his 
constitutional rights, because he felt that defendant knew them. 

At this time defendant moved to suppress all the evidence for 
the reason that the search and seizure were conducted illegally. 
The court denied the motion, and defendant excepted. 

At this time the jury returned to the courtroom, and the solici- 
tor for the State continued his direct examination of the witness, 
McCrea, who testified in the presence of the jury in substance as 
follows: Defendant informed him that his room was right next to 
the bathroom, and to go ahead and look. He found several items in 
his room, including a pair of khakis and Tampa Club cigars. He 
found a Westclox wrist watch in defendant’s car. He carried all the 
articles that he found on the search to the police station. On cross- 
examination, McCrea testified in substance: Defendant was not un- 
der arrest at the time he gave the car keys to the officers. 

Howard Pope testified in substance: That he could identify a 
pair of khaki pants which were found in defendant’s room and car- 
ried to the police station, by his price tag fastened on them which 
had $4.25 written thereon in his handwriting, and that this was one 
of the items missing from his store on the morning of October 22. 
That he also could identify a box of prophylactics having his mark 
on the end of the box, and that this was one of the items missing 
from his store on October 22. He could not identify the Westclox 
wrist watch and the Tampa Club cigars, but there were stolen from 
his store Tampa Club cigars similar to those found by the officers 
in defendant’s room. 

Defendant offered testimony tending to show the following: His 
brother was driving his station wagon on the afternoon of 21 Oc- 
tober 1965, and that he was not driving his automobile the night 
Howard Pope’s store was broken into. Defendant did not testify in 
his own behalf, but offered only the testimony of Robert McNeil. 

It is well-settled law that a person may waive his right to be 
free from unreasonable searches and seizures. “No rule of public 
policy forbids its waiver.” Manchester Press Club v. State Liquor 
Com., 89 N.H. 442, 200 A. 407, 116 A.L.R. 10938. It has been re- 
peatedly decided in this jurisdiction, in the United States Supreme 
Court, and the Courts of this Nation that one can validly consent 
to a search of his premises, and consent will render competent evi- 
dence thus obtained. S. v. Hamilton, 264 N.C. 277, 141 S.E. 2d 506; 
S. v. Coffey, 255 N.C. 298, 121 S.E. 2d 736; S. v. McPeak, 243 N.C. 
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243, 90 S.E. 2d 501, cert. den. 351 U.S. 919, 100 L. Ed. 1451; S. v. 
Moore, 240 N.C. 749, 83 8.E. 2d 912; Zap v. United States, 328 US. 
624, 90 L. Ed. 1477; United States v. Mitchell, 322 US. 65, 88 L. 
Ed. 1140; United States v. Page, 302 F. 2d 81; Nelson v. United 
States, 208 F. 2d 505; People v. Preston, 341 Ul. 407, 173 NE. 383, 
77 A.L.R. 681; State v. King, 44 N.J. 346, 209 A. 2d 110, 9 A.L.R. 
3d 847, and Annotation thereto in A.L.R. 3d, ibid, beginning at p. 
858; 79 C.J.S., Searches and Seizures, § 62; 47 Am. Jur., Searches 
and Seizures, §§ 71-72; Annot. 31 A.L.R. 2d 1078. 

Implicit in the very nature of the term “consent” is the require- 
ment of voluntariness. To be voluntary the consent must be “un- 
equivocal and specific,” and “freely and intelligently given.” Judd 
v. United States, 89 U.S. App. D.C. 64, 66, 190 F. 2d 649, 651. To 
be voluntary, it must be shown that the waiver was free from co- 
ercion, duress or fraud, and not given merely to avoid resistance. 
79 C.J.8., Searches and Seizures, § 62b, p. 820. By such a waiver and 
consent a defendant relinquishes the protection of the Fourth Amend- 
ment to the United States Constitution, which prohibits unreason- 
able searches and seizures, Umted States v. Smith, 308 F. 2d 657, 
663, cert. den. 372 U.S. 906, 9 L. Ed. 2d 716 (1963), and also re- 
linquishes the protection given by Article I, section 15 of the North 
Carolina Constitution against an unlawful search and seizure, S. ». 
Hall, 264 N.C. 559, 142 S.E. 2d 177. 

The burden of proof is upon the State to establish by clear and 
positive testimony that consent was so given. Judd v. United States, 
supra; State v. King, supra; 79 C.J.S., Searches and Seizures, $ 62a, 
p. 819. 

Among the factors tending to show the voluntariness of defend- 
ant’s consent to the search of his room in Mrs. Brown’s dwelling 
house, and the seizure of certain articles therein are: (1) Officer 
McCrea told defendant that he wanted to look around for some 
stolen goods that came from a store, and defendant said, “Go 
ahead”; (2) Officer McCrea testified that he told defendant before 
he entered the house that he wanted to search for stolen goods, and 
Mrs. Brown had given him permission to do so, and he asked de- 
fendant where his room was, and defendant said the one next to the 
bathroom, “Go right ahead”; (3) when the jury returned to the 
courtroom, McCrea testified in substance that defendant informed 
him that his room was right next to the bathroom and to go ahead 
and look; (4) when the officers started to search his room, defendant 
came out of the bathroom into his room: (5) defendant was not un- 
der arrest and not in custody; (6) he was not handcuffed; (7) the 
officers asked defendant to go with them to the station to talk fur- 
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ther, and McCrea told him he did not have to go if he did not want 
to, but defendant went; (8) outside the house, McCrea told defend- 
ant that he wanted to look in his automobile, and defendant gave 
him the key and replied, “Go right ahead”; (9) there is nothing in 
the record tending to show that defendant ever denied his yzuilt ex- 
cept by a plea of not guilty at the trial, or ever stated that he did 
not consent to a search of his room, and (10) there is nothing in the 
record or in the defendant’s brief which tends to show that he was a 
young and inexperienced person; however that may be, the trial 
judge saw him during the trial. 

The trial judge is in a better position to weigh the significance 
of the pertinent factors than is an appellate tribunal. He has the 
advantage of seeing and hearing the witnesses, so that he cannot 
only evaluate their credibility but also can gain a “feel” of the case 
which a cold record denies to a reviewing court. The Court said in 
Umted States v. Page, supra: “We sometimes tend to forget that 
the testimony of a witness, presented to us in a cold record, may 
make an impression upon us directly contrary to that which we 
would have received had we seen and heard that witness.’’ The 
weight to be given to the evidence was peculiarly one for the trial 
judge. Considering the totality of all the factors and evidence, we 
find that the evidence supports the finding by the trial judge that 
the evidence rebuts the presumption against a waiver of fundamental 
constitutional rights (Johnson v. Zerbst, 304 U.S. 458, 82 L. Ed. 
1461), and supports the finding that defendant freely and intelli- 
gently consented to the search of his room in Mrs. Brown’s dwell- 
ing house and to the seizure of the articles of merchandise therein 
found and carried to the police station, which is implicit in the 
judge’s denial of defendant’s motion to suppress certain evidence as 
having been obtained as the result, of an unlawful search of defend- 
ant’s room and the seizure of certain articles therein found. The tes- 
timony of the State clearly shows that defendant’s consent was “un- 
equivocal and specific’ and “freely and intelligently given,” and 
was free from fraud, coercion or duress, actual or implied. The 
proven facts demonstrate that defendant suffered no deprivation of 
his constitutional right under the State and Federal Constitutions 
to be secured from unreasonable searches and seizures, inasmuch 
as he gave his consent. Defendant’s assignment of error that the 
court committed prejudicial error in failing to sustain his motion 
to suppress certain evidence as having been obtained as the result 
of an unlawful search and seizure is overruled. 

Exceptions in the record not set out in appellant’s brief, or in 
support of which no reason or argument is stated or authority cited, 
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will be taken as abandoned by him. Rule 28, Rules of Practice in 
the Supreme Court, 254 N.C. 810. All assignments of error set forth 
in the record but not set out in appellant’s brief, or in support of 
which no reason or argument is stated or authority cited, have been 
carefully examined by us and are overruled. 


In the trial below we find 
No error. 


STATE v. ROBERT LEE DUNCAN. 
(Filed 3 May, 1967.) 


1. Criminal Law § 1386— 


In this State, a defendant on probation or under a suspended sentence 
is entitled to notice and an opportunity to be heard before the sentence 
is activated. 


Probation or suspension of sentence is an act of grace to one convicted 
of, or pleading guilty to, a crime, and in a proceeding to revoke probation 
or activate a suspended sentence the court is not bound by the strict 
rules of evidence, and the alleged violation of a valid condition of sus- 
pension need not be proven beyond a reasonable doubt, all that is required 
being that there be competent evidence reasonably sufficient to satisfy 
the judge, in the exercise of his sound judicial discretion, that the defend- 
ant had violated a valid condition of probation or suspension of sentence. 


3. Same— 


Where the record recites that defendant was present at a hearing by 
the court on the question of the revocation of probation for conditions 
broken, that the court had before it a verified report of the State proba- 
tion officer stating in detail alleged violations by defendant of the condi- 
tions of probation, that the court made detailed findings of fact of viola- 
tions of the conditions, and the record fails to show that defendant offered 
to testify or offered any witnesses, or was denied opportunity to cross- 
examine witnesses of the State, the order revoking the probation will not 
be disturbed. 


4. Criminal Law §§ 151, 160— 


The record imports verity and the Supreme Court may judicially know 
only what appears of record, and when defendant does not include in the 
record any matter tending to support his ground of objection, he has failed 
to carry the burden of showing error and has failed to make irregularity 
manifest. 


AppeaL by defendant from McLaughlin, J., Resident Judge of 


the Twenty-second Judicial District of North Carolina, in Cham- 
bers, in the IrEpELL County Courthouse. 
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At the November 1962 Session of Davidson County Superior 
Court, defendant pleaded guilty to the crime of a felonious break- 
ing and entry, larceny, and receiving, as charged in an indictment, 
was sentenced to imprisonment for 12 months, and the said sentence 
of imprisonment was suspended, and defendant was placed on pro- 
bation for a period of five years under the supervision of the North 
Carolina Probation Commission and its officers, subject to the pro- 
visions of the laws of this State and the rules and orders of said 
Commission and its officers with leave that the execution might be 
prayed at any time during the period of prebation. As conditions of 
probation, inter alia, he was required to do the following things: 
(c) “Report to the Probation Officer as directed”; (3) “Work faith- 
fully at suitable, gainful employment as far as possible . . .”; (f) 
“Remain within a specified area and shall not change place of resi- 
dence without written consent of the Probation officer’; and (k) 
“Support his dependents; violate no penal law of any state or the 
Federal Government and be on general good behavior.” 

At the 24 October 1966 Session of Davidson County Superior 
Court, a duly authorized probation officer reported to the court that 
defendant has willfully violated the terms and conditions of the 
probation judgment passed upon him at the 18 November 1962 Ses- 
sion of Davidson County Superior Court, reporting in detail the al- 
leged violations. Whereupon, Latham, Judge presiding, pursuant to 
the provisions of G.S. 15-200, ordered that a capias instanter be is- 
sued by the clerk of the court with his seal imprinted thereon for 
the above-named defendant, and that he be taken and returned to 
the court for a further hearing as to whether or not he has violated 
the terms and conditions of the probation judgment. The assistant 
clerk of the Superior Court of Davidson County on 25 October 1966 
issued a capias instanter for defendant. 

On 3 November 1966, Robert L. Greeson, a State probation offi- 
cer, filed a written verified report stating the terms of the probation 
aforesaid, and further stating with particularity the alleged viola- 
tions of the conditions of probation. 

On 5 November 1966, Mclaughlin, J., who is Resident Judge of 
the Twenty-second Judicial District (Davidson County is in the 
Twenty-second Judicial District), issued an order revoking proba- 
tion. This order is summarized as follows: After reciting the plea of 
guilty of defendant to the crime of housebreaking, larceny, and re- 
ceiving, and the sentence imposed, and after reciting that this mat- 
ter came on to be heard and being heard, the judge found the follow- 
ing facts: Defendant has willfully violated the terms and conditions 
of the probation judgment in the following respects: (a) On 8 Jan- 
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uary 1966 defendant was fired from his place of employment at 
Thomasville Veneering Company for refusing to report to work on 
Saturday morning as he had stated he would for several weeks; on 
23 August 1966 defendant was fired from Rex Plastics after having 
been caught sleeping in the back part of the building at a time when 
he was supposed to be working on the job. At the time he was fired 
defendant was able to work, and work was available to him. This 
constitutes a violation of the probation judgment that “he shall 
work faithfully at suitable and gainful employment as far as pos- 
sible and save his earnings above a reasonable and necessary ex- 
pense.” (b) On 18 January 1965 defendant left his residence at 510 
Field Street, Thomasville, North Carolina, and moved to High Point, 
North Carolina, without securing the written permission of the pro- 
bation officer. This is a violation of the condition of probation that 
“he must remain in a specified area.” (c) On 23 August 1966 de- 
fendant was instructed to report to the probation officer on 25 Au- 
gust 1966. Defendant did not make said report as he had been in- 
structed to do. This is a violation of the condition of probation that 
“he shall report to the probation officer when instructed to do so.” 
(d) On 25 September 1966 defendant left his residence at Route 3, 
Thomasville, North Carolina, and went to Ocala, Florida, without 
securing the permission of his probation officer. The probation offi- 
cer received a letter from defendant postmarked 18 October 1966 
from Ocala, Florida, in which he advised that he was employed and 
was going to report to the authorities in Ocala to obtain a transfer 
of his probation. The probation officer received a letter through In- 
terstate Compact dated 21 October 1966 from Mr. Howell LL. Win- 
free, District Supervisor for Probation and Parole in Florida. Mr. 
Winfree advised that defendant had reported to him and had re- 
quested help in obtaining a transfer to Florida. On 23 October 1966 
defendant was taken into custody by the probation officer in the 
city of Thomasville, North Carolina, and escorted to the Thomas- 
ville police department, where a warrant signed by his wife was 
served on him for abandonment and nonsupport. Defendant was 
then placed in jail. Defendant stated he was in Thomasville for the 
purpose of getting his wife and child to take them to Florida. This 
is in violation of the condition of probation that “he shall remain 
within a specified area and shall not move.” (e) When defendant 
was accepted for supervision by the Probation Department, he was 
instructed orally and in writing to make a written monthly report 
to his supervising probation officer not later than the first of each 
month. Defendant has not made a written report to his probation 
officer since the one made for the month of August, 1966. This is a 
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violation of the condition of probation which states that “he shall 
report to his probation officer when instructed to do so.” (f) On 28 
October 1966 defendant was convicted of the crime of abandonment 
and nonsupport in the Thomasville Recorder’s Court, and was given 
a prayer for judgment continued until the results of the hearing en 
the report concerning violation of probation are learned and this in- 
formation is made available to Judge Hughes. 

Whereupon, Judge McLaughlin in his discretion ordered that 
defendant’s probation be revoked and the sentence of imprisonment 
be put into immediate effect. Defendant appeals to the Supreme 
Court. 


Attorney General T. W. Bruton and Staff Attorney Theodore C. 
Brown, Jr., for the State. 
Robert C. Hedrick for defendant appellant. 


Parker, C.J. Defendant by an undated written note notified 
the clerk of the Superior Court of Davidson County that he wanted 
to appeal to the Supreme Court of North Carolina. The clerk of the 
Superior Court of Davidson County submitted the writing to Shaw, 
Judge presiding over the courts of Davidson County, who made his 
entries of appeal and appointed a lawyer for him to perfect his ap- 
peal to the Supreme Court. 

Defendant assigns as error that Judge McLaughlin entered an 
order revoking his probation and activating the sentence of imprison- 
ment, heretofore suspended, without hearing any competent evidence 
relating to the violations of the conditions of probation as set forth 
in the probation judgment entered 18 November 1962. 

On 25 October 1966 the assistant clerk of the Superior Court of 
Davidson County issued a capias instanter directed to the sheriff 
commanding him to take the body of defendant and have him to 
answer to the charge of a violation of his probation. Before the pro- 
bation was revoked and the sentence of imprisonment put into effect, 
the probation officer submitted a report to the court in writing, prop- 
erly verified, stating the grounds upon which probation was prayed 
to be revoked, pursuant to G.S. 15-200.1. The order of Judge Me- 
Laughlin revoking probation and putting the sentence of imprison- 
ment into immediate effect recites this at the beginning: “This cause 
coming on to be heard, and being heard. . . , the defendant being 
in court in person and being represented by counsel. . . .” 

The courts of this Nation are in conflict on the question that a 
convicted defendant, released on probation, is entitled to notice and 
a hearing on the issue of whether he has broken the conditions of 
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probation, before the probation can be revoked. Annot. 29 A.L.R. 
2d, p. 1079 et seg., where the cases are assembled. 

The courts of this State recognize the principle that a defendant 
on probation or a defendant under a suspended sentence, before any 
sentence of imprisonment is put into effect and activated, shall be 
given notice of the hearing and an opportunity to be heard. S. v. 
Phillips, 185 N.C. 614, 115 S.E. 893; S. v. Smith, 196 N.C. 488, 146 
S.E. 73; S. v. Pelley, 221 N.C. 487, 20 S.E. 2d 850; S. v. Love, 236 
N.C. 344, 72 S.E. 2d 737; S. v. Davis, 2438 N.C. 754, 92 S.E. 2d 177; 
S. v. Robinson, 248 N.C. 282, 103 8.E. 2d 376; S. v. Coffey, 255 
N.C. 298, 121 S.E. 2d 736; S. v. Dawkins, 262 N.C. 298, 136 S.E. 2d 
632; S. v. White, 264 N.C. 600, 142 S.E. 2d 158. 

Probation or suspension of sentence comes as an act of grace to 
one convicted of, or pleading guilty to, a crime. Escoe v. Zerbst, 
295 U.S. 490, 79 L. Ed. 1566. A proceeding to revoke probation is 
not a criminal prosecution, and we have no statute requiring a 
formal trial. Upon a hearing of this character, the court is not bound 
by strict rules of evidence, and the alleged violation of a valid con- 
dition of probation need not be proven beyond a reasonable doubt. S. 
v. Robinson, supra; S. v. Morton, 252 N.C. 482, 114 8.E. 2d 115; S. v. 
Brown, 253 N.C. 195, 116 §.E. 2d 849; Supplement to 1 Strong’s N. C. 
Index, Criminal Law, § 136. 

In S. v. Brown, supra, the court held that in a hearing to de- 
termine whether defendant had violated the terms of a suspended 
sentence, the introduction in evidence of the minutes of a recorder’s 
court to show that defendant had pleaded guilty to a criminal charge 
in that court will not be held prejudicial evidence, since rules of evi- 
dence are not so strictly enforced in a hearing by the judge as in a 
trial by jury. It has been generally held that a hearing of this char- 
acter does not embrace the right to a trial by jury upon the issue 
of whether the terms of a suspended sentence or probation have been 
violated. Annot. 29 A.L.R. 2d 1109. 

All that is required in a hearing of this character is that the evi- 
dence be such as to reasonably satisfy the judge in the exercise of 
his sound discretion that the defendant has violated a valid condi- 
tion upon which the sentence was suspended. Judicial discretion im- 
plies conscientious judgment, not arbitrary or willful action. It takes 
account of the law and the particular circumstances of the case, and 
‘is directed by the reason and conscience of the judge to a just re- 
sult.” Langnes v. Green, 282 U.S. 531, 541, 75 L. Ed. 520, 526; S. v. 
Robinson, supra; S. v. Morton, supra; S. v. Brown, supra. 
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Proceedings to revoke probation are often regarded as informal 
or summary. 21 Am. Jur. 2d, Criminal Law, § 568. What is said in 
Shum v. Fogliani, ...... Ney. ...... , 4138 P. 2d 495 (22 April 1966), is 
apposite, because with us probation or suspension of sentence is an 
act of grace and not of right: 


“In the federal law, probation is a privilege granted by Con- 
gress. The source of the probationer’s privilege is to be found 
in the Federal Probation Act. One convicted of crime is not 
given a right to probation by the federal constitution. Burns v. 
United States, 287 U.S. 216, 53 8S. Ct. 154, 77 L. Ed. 266 (1932); 
Escoe v. Zerbst, 295 U.S. 490, 55 8. Ct. 818, 79 L. Ed. 1566 
(1985); Brown v. Warden, U. S. Penitentiary, supra [351 F. 2d 
564 (7th Cir. 1965)]; Welsh v. Umted States, 348 F. 2d 885 
(6th Cir. 1965); United States v. Huggins, 184 F. 2d 866 (7th 
Cir. 1950); Gillespie v. Hunter, 159 F. 2d 410 (10th Cir. 1947) ; 
Bennett v. United States, 158 F. 2d 412 (8th Cir. 1946). Ac- 
cordingly, the rights of an offender in a proceeding to revoke 
his conditional liberty under probation or parole are not co- 
extensive with the federal constitutional rights of one accused 
in a criminal prosecution. Hyser v. Reed, 115 U.S. App. D.C. 
254, 318 F. 2d 225 (1963); Richardson v. Markley, 339 F. 2d 
967 (7th Cir. 1965); Brown v. Warden, U. S. Penitentiary, 
supra.” 


Judge McLaughlin had before him the verified report of the State 
Probation Officer Greeson stating in detail alleged violations of the 
conditions of probation by defendant. We hold that that was com- 
petent evidence. Judge McLaughlin in his order revoking probation 
stated that the cause was heard. The record shows affirmatively 
from Judge MecLaughlin’s detailed findings of fact that he heard 
the cause. Defendant’s first assignment of error is overruled. 

Defendant assigns as error that Judge Mclaughlin “erred in 
denying the defendant an opportunity to cross-examine the witnesses 
for the State.” This assignment of error is overruled. This assign- 
ment of error implies that witnesses testified for the State, though 
nowhere in the record does it appear that witnesses testified for the 
State, except that it appears that Judge McLaughlin had before him 
the verified report of the State Probation Officer Greeson. However 
that may be, nowhere in the record does it appear that the defend- 
ant asked to cross-examine any witnesses for the State, and partic- 
ularly the State Probation Officer Greeson, and was refused. The 
record imports verity and the Supreme Court is bound thereby. The 
Supreme Court can judicially know only what appears of record. 
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There is a presumption in favor of regularity. Thus, where the mat- 
ter complained of does not appear of record, appellant has failed to 
make irregularity manifest. 1 Strong’s N. C. Index, Criminal Law, 
§ 151. The record does not support defendant’s assignment of error 
that he was denied an opportunity to cross-examine the witnesses 
for the State. The record does not show the defendant offered to tes- 
tify and was refused, or offered any witnesses to testify, and the 
court refused to hear them. There is nothing in the record to sup- 
port the contention that defendant was not given an opportunity to 
be heard. 

When a sentence of imprisonment in a criminal case is suspended 
upon certain valid conditions expressed in the sentence, the prisoner 
has a right to rely upon such conditions, and so long as he com- 
plies therewith the suspension should stand. In such a case, defend- 
ant carries the keys to his freedom in his willingness to comply 
with the court’s sentence. Defendant has not challenged any find- 
ing of fact of Judge McLaughlin. Defendant does not contend that 
any one of the conditions of probation is invalid. Judge Mclaugh- 
lin’s findings of fact are definite and clear. A careful review of the 
record shows that the findings of fact of the learned and conscien- 
tious judge were adequately supported by the verified report of the 
State probation officer and established that the defendant has will- 
fully and without just cause violated the above specified conditions 
of probation. There is nothing to show that the judge abused his 
discretion. Judge McLaughlin’s order revoking probation and plac- 
ing the sentence of imprisonment into immediate effect is 


Affirmed. 


J. KIRK SHUTE v. MANUEL FISHER anp Wire, SHIRLEY D. FISHER. 
(Filed 3 May, 1967.) 


1. Reference § 3— 

Findings by the court after trial begun that the case required an exam: 
ination of the books and records of the maker of the note sued on, with 
numerous calculations of interest, detailed examination of numerous ex- 
hibits, determination of the fair value of the stock of the maker of the 
note, and that from the volume of evidence the ends of justice would be 
best served by compulsory reference, are held sufficient to sustain the 
court’s order of compulsory reference, G.S. 1-189, it not being required 
that the court use the exact words of the statute in characterizing a case 
for compulsory reference. 
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2. Same— 


The rule that a party waives the right to a compulsory reference by 
failing to make a motion therefor before the jury has been emipaneled 
has no application to a compulsory reference ordered by the court ex 
mero motu, and where after trial has begun and after evidence has been 
introduced and numerous exhibits entered, the court finds facts sup- 
porting a compulsory reference and concludes that a compulsory reference 
would best serve the ends of justice, the discretionary order of the court 
for a compulsory reference will not be disturbed. 


8. Reference § 5— 

Where the parties fail to agree upon a referee, the court may appoint 
a referee, and such appointinent will not be disturbed when only one of 
the parties objects thereto. G.S. 1-190. 

4. Reference § 4— 

A plea in bar which precludes a compulsory reference is one which ex- 
tends to the whole cause of action so as to defeat it absolutely and en- 
tirely, and a plea amounting to a mere defense avoiding liability is not 
such plea in bar. 

5. Same— 


In this action against the endorsers and guarantors of a note, defend- 
ants claim that the payee bank and not the plaintiff was the real party in 
interest, that defendants’ endorsement was obtained by fraud, and that 
defendants were entitled to offset usury charged by plaintiff in the trans- 
action. Held: The pleas were not sufficient to preclude the discretionary 
power of the court to order a compulsory reference. 


6. Trial § 5— 
In the absence of controlling statutory provision or recognized rule of 


procedure, the conduct of a trial rests in the sound judicial discretion 
of the trial court. 


LAKE, J., dissenting. 


On Certiorart allowed on petition by defendants to review the 
order of Brock, S.J., August 1966 Special Civil Session of Union 
County Superior Court. 

The plaintiff brought suit against the defendants with the alle- 
gations summarized below. 

During the month of December 1962, the plaintiff loaned Na- 
tional Business Music Company (NBM) $125,000. The defendant, 
Manuel Fisher, was a director and principal stockholder of this 
company (NBM). Mrs. Shirley D. Fisher is his wife. That the loan 
was made upon the express agreement that the defendants would 
endorse the note and guarantee its payment. Half the debt was to 
be paid by 18 February 1963, and the remainder was to be paid in 
monthly installments of $7,000 each. Some $95,000 of the proceeds 
of the loan was paid out to the defendants to reimburse them for 
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loans they had previously made to NBM. On 28 January 1963 there 
was a balance due on the principal of said note of $62,500, and in 
addition, earned interest of $1,500, plus estimated interest discounted 
of $8,000, making a total of $72,000; that a new note in this amount 
payable $2,000 per month was executed by NBM and endorsed by 
Mr. and Mrs. Fisher and was, for the convenience of the parties, 
made payable to the American Bank and Trust Company of Mon- 
roe, it being agreed that the Bank would act as the collection agent 
and receive therefor a collection fee of one-half of one per cent to 
be paid by the plaintiff. A total of $12,000 was paid on the new 
note. The plaintiff alleged that NBM is now insolvent and has been 
adjudicated bankrupt, that demand has been made upon the defend- 
ants for the balance due of $60,000; and upon failure to meet the 
demand, this action was brought to recover that amount of the de- 
fendants upon their endorsement and guarantee. 

The defendants admitted the original loan of $125,000 to NBM, 
but denied they endorsed the note. They said that NBM paid $62.,- 
500 on it, and later made payments totaling $12,000 on the new note. 
As a further defense, defendants allege that the note is made to 
American Bank and Trust Company with no reference to the plain- 
tiff nor to the Bank’s position as a collecting agent, and, therefore, 
that the plaintiffs are not the proper parties in interest and are not 
entitled to recover on the said note. Further, that when the defend- 
ants endorsed the $72,000 note and guaranteed its payments, that 
the agent of the plaintiff had represented that the Bank had agreed 
to reduce the monthly payments to $2,000 but had required that 
the defendants guarantee payment of the note; that if they would 
do so, the Bank would pay the plaintiff the then balance due on the 
original note of $125,000, and that the corporation would thereafter 
be indebted solely to the Bank, not to the plaintiff. That the defend- 
ants had not endorsed the original note of $125,000 and that the 
representations of the plaintiff’s agent were false and fraudulent 
and made for the purpose of obtaining the defendants’ endorsement 
and guarantee on the new note. 

Another defense was set up in which the defendants allege that 
NBM had paid a total of some $27,150 as interest and bonuses on 
the original $125,000 loan, which were usurious; that the defend- 
ants were entitled to offset against any lability which they might 
have on the current note a claim for usury and the penalties thereon. 

When the case was called for trial, Judge Brock conferred with 
the attorneys for approximately half a day in an attempt to get 
certain stipulations, after which a jury was selected and the trial 
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begun. After two days of trial, the court signed an order which in 
part is as follows: 


“ORDER OF REFERENCE 


“Tris Case Came on for trial as the first case for trial 
during the second week of the August 1, 1966 Session of the 
Superior Court of Union County, and after several hours of 
conference between the Court and Counsel with respect to the 
possibility of disposing of numerous factual situations by stip- 
ulations, which conferences were not fruitful; and during the 
third day of trial, after the Plaintiff, having offered all of his 
evidence in chief and Defendants, having offered a portion of 
their defensive evidence and a portion of their evidence in chief 
upon their counterclaim, it became clear to the Court that in 
order to make intelligent findings of fact and conclusions of law, 
that an examination of the books and records of the National 
Business Music Company would be necessary; that it would 
be necessary to make numerous calculations of interest; that it 
would be necessary to make detailed examination of numerous 
exhibits; and that it would be necessary to determine the fair 
value of stock of the National Business Music Company, which 
stock had no open market, and it thereupon, appeared to the 
Court from the volume of evidence and exhibits, that the ends 
of justice would be best served if this case in its entirety was 
referred to a referee for the purpose of having the referee make 
detailed findings of fact and conclusions of law upon all issues 
of fact and questions of law, and make his report back to the 
Superior Court of Union County after a full and adequate 
hearing. | 

“Now, THEREFORE, the Court, upon its own motion and in 
exercise of its discretion, withdraws a juror, orders a mis-~- 
trial, and orders that all of the issues both of fact and of law 
in the above entitled action be and they are hereby referred to 
Francis O. Clarkson, Jr., of the Mecklenburg County Bar, who 
will hear the evidence of the plaintiff and the evidence of the 
defendants and report his findings of fact and conclusions of 
law to this Court in the manner provided by law not later than 
the 7th day of November, 1966. 

“The Plaintiff excepts to the Reference. 

“The Defendants except to the Reference. 

GROUPING OF EXCEPTIONS AND ASSIGNMENTS OF ERROR 

“To the Order of the Trial Court that all of the issues both 
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of fact and of law in the above captioned action be referred 
to Francis O. Clarkson, Jr., of the Mecklenburg County Bar. 
(Defendants’ Exception #1. R. pp. 85 & 86)” 


The defendants filed a petition for Writ of Certworari which was 
allowed by order of the court in conference, 20 October 1966, and 
was thereafter heard on 11 April 1967. 


Haynes, Graham, Bernstein & Baucom, by Mark R. Bernstein, 
Attorneys for defendant appellants. 

Carswell & Justice and Richardson & Dawkins, by Koy E. 
Dawkins, Attorneys for plaintiff appellee. 


Purss, J. G.S. 1-189 provides in part: 


“Where the parties do not consent, the court may, upon 
the application of either, or of its own motion, direct a refer- 
ence in the following cases: 

“1, Where the trial of an issue of fact requires the exam- 
ination of a long account on either side; in which case the 
referee may be directed to hear and decide the whole issue, or 
to report upon any specific question of fact involved therein.” 


While the order of reference is not in the exact language of the 
statute, an examination of it shows that the facts to be determined 
by the Referee require the examination of a long account involving 
the books and records of the National Business Music Company; 
numerous calculations of interest; an examination of numerous ex- 
hibits, and the determination of the fair value of the stock of Na- 
tional Business Music Company. To hear evidence relating to these 
subjects would, in our opinion, be the equivalent of “the examination 
of a long account” which would justify the order of reference. It has 
been held that in ordering a reference, the exact words of the stat- 
ute are not required. Vaughan v. Lewellyn, 94 N.C. 472; Morisey v. 
Swinson, 104 N.C. 555, 10 S.E. 754. 

Our decisions hold that the right of a party to move for com- 
pulsory reference is waived unless made before the jury has been 
empaneled. Peyton v. Shoe Co., 167 N.C. 280, 88 S.E. 487. This 
reference, however, was ordered by the court of its own motion — 
not upon the motion of one of the parties. 

The statute distinctly provides that the court on its own motion 
may direct a reference in proper cases. We are quite sure that if, 
at the end of three days spent on this case and requiring 122 pages 
of transcript, Judge Brock could see any likelihood of completing 
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the jury trial within a reasonable time or that it could be properly 
tried by a jury, he would not have ordered it referred. This he did, 
in his discretion, and we find nothing in the record that indicates 
that his order was improper or constitutes an abuse of discretion. 

Both parties excepted to the order of reference, but in his brief 
the plaintiff says that “a reference is proper in this cause.” It is 
not unusual for both parties to informally suggest an order of 
reference and yet ask to be allowed to make formal objections to 
the order so that the right to a jury trial may be preserved. We 
assume that was the reason for the plaintiff’s exception. 

The defendants further except to the alleged failure of the court 
to observe the provisions of G.S. 1-190 in the appointment of a 
referee. That statute provides that the parties may agree in writ- 
ing upon a person to act as referee and that that person must there- 
upon be named by the court in that capacity. Here there was no 
such agreement, and the court thereupon nominated and appointed 
Mr. Francis 0. Clarkson, Jr., of the Mecklenburg County Bar, as 
referee. Only one of the parties objected to this appointment, so 
that it also is authorized by statute (G.S. 1-190). 

Our Court has consistently held that when the answer raises a 
plea in bar which, if established, would end the action, a compul- 
sory order of reference cannot be properly ordered until such plea 
is decided. Bank v. Fidelity Co., 126 N.C. 320, 35 S.E. 588; Solon 
Lodge v. Ionic Lodge, 245 N.C. 281, 95 S.E. 2d 921. 

The defendants claim that this principle of law was not observed 
in this case in that they have set un three defenses which they de- 
nominate as “pleas in har.” Summarized, they are: (1) that the 
American Bank and Trust Company, and not the plaintiff, is the 
real party in interest; (2) that defendants’ endorsement of the note 
sued upon was obtained by fraud; and (3) that they are entitled to 
offset against any sums due on the note the alleged usury charged 
by the plaintiff in the transaction. There are many defenses which, 
if established, would defeat the plaintiff’s cause of action, and thus 
preduce the same result as a plea in bar. The latter has been de- 
fined as one which extends to the whole cause of action so as to de- 
feat it absolutely and entirely, and which if found in favor of the 
pleader will put an end to the case, leaving nothing further to be 
determined. Grimes v. Beaufort County, 218 N.C. 164, 10 SE. 2d 
640. 

An absolute denial of indebtedness, lack of authority on the part 
of an agent, non-participation in a controverted incident, all if 
established would defeat a cause of action and put an end to the 
case, but these are not considered pleas in bar. They are defenses 


ee 
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presented to avoid lability. We are of the opinion, and so hold, that 
the so-called pleas in bar do not require their determination before 
a reference could be ordered, but on the contrary, they are legitimate 
and proper questions to be answered by the referee upon the evi- 
dence presented. 

It is impractical and would be almost impossible to have legis- 
lation or rules governing all questions that may arise on the trial 
of a case. Unexpected developments, especially in the field of pro- 
cedure, frequently occur. When there is no statutory provision or 
well recognized rule applicable, the presiding judge is empowered to 
exercise his discretion in the interest of efficiency, practicality and 
justice. The able judge has done that in this case, and his order of 
compulsory reference and the appointment of a referee 1s hereby 


Affirmed. 


LAkg&, J., dissenting: I dissent from that portion of the ma- 
jority opinion which holds the defendants’ plea of fraud and its 
plea that the plaintiff is not the real party in interest are not pleas 
in bar. These should be heard and determined before the remainder 
of the controversy is referred. If the defendants prevail on either 
of these contentions, that will end the lawsuit and there will be no 
occasion for a long and expensive reference. 


GEORGE CREE MITCHELL v. GERALDINE EDWARDS MITCHELL. 
(Filed 3 May, 1967.) 


1. Divorce and Alimony § 21— 

A contract under which the husband agrees to pay the wife specified 
sums for her support may not be enforced by contempt proceedings even 
though the agreement is approved by the court. but if the court not only 
approves the agreement but orders and directs the husband to make 
monthly payments for the support of the wife in accordance with the 
agreement, the judgment is enforceable by contempt proceedings, since 
failure to make the payments is in violation of the order of the court. 


2. Divorce and Alimony § 16— Order held to direct husband to make 
payments of alimony in accordance with agreement of parties. 
The husband instituted action for divorce on the ground of separation. 
The wife denied the separation, alleged abandonment, and filed cross- 
action for alimony without divorce. The court, in accordance with agree- 
ment of the parties, ordered the husband to pay monthiy payments to 
the wife in a specified sum for a period of ten years, and dismissed the 
cross-action. Thereafter the husband obtained absolute divorce in his ac- 
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tion. Held: The sums ordered by the court to be paid the wife were pay- 
ments of alimony, notwithstanding the failure of the judgment to so de- 
nominate the payments, it being clear from the record that the payments 
were not in furtherance of a property settlement but were intended and 
regarded as alimony in satisfaction of the wife’s action. 

8. Same— 


Even though the court may not ordinarily award alimony in a gross 
sum, the court may, by and with the consent of the parties, direct the 
husband to make monthly payments in a specified sum for a period of 
ten years or until the wife remarries. 


AppgaL by defendant from Bailey, J., at chambers in Raleigh 
5 November 1966. 

This action was instituted by plaintiff-husband in September 
1965 for an absolute divorce from defendant on the ground of one 
year’s separation. Defendant, in her answer, denied that she and 
plaintiff had been continuously separated for one year, alleged that 
he had abandoned her, and set up a cross action for alimony without 
divorce, counsel fees, and alimony pendente lite under GS. 50-16. 
Plaintiff demurred to the cross action and moved to dismiss, for that 
defendant “fails to state a cause of action against plaintiff,” 

In an order signed 2 June 1966, Judge Brock sustained plain- 
tiff’s demurrer, dismissed defendant’s cross action, and allowed de- 
fendant thirty days in which to file an amended answer and cross 
action. Thereafter, on the same day, Judge Brock signed a judgment 
which recited that the parties had settled all matters in controversy 
between them. He “OrprreD, ADJUpGED AND DercrREED, by consent 
of the parties, as follows” (except when quoted, the decree is sum- 
marized): 


“(1) Plaintiff shall pay to defendant the sum of $150.00 
on the 5th day of June, 1966, and the sum of $150.00 on the 
5th day of each month thereafter through and including the 
5th day of May, 1976.” 

(2) — (5) Plaintiff ordered to pay specified hospital bills 
and a fee to defendant’s attorney. 

(6) Defendant ordered to surrender to plaintiff all credit 
cards issued in his name, and she agrees to make no further 
charges to plaintiff’s account. 

“(7) That this judgment shall constitute a full and final 
settlement of all matters raised by defendant in her cross ac- 
tion, and all matters which might have been raised in defend- 
ant’s answer in this cause, and that neither plaintiff nor de- 
fendant shall make any further claims or demands upon the 
other arising out of said matters and things. 
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“(8) In the event defendant remarries, plaintiff shall af- 
ter said time not be obligated to make any further payments as 
provided hereinbefore in paragraph (1).” 

(9) Plaintiff ordered to continue hospital insurance cov- 
ering defendant and her three children so Jong as he “may 
legally maintain said contract.” 

“It is, therefore, ORDERED, ADJUDGED AND DeEcREED by con- 
sent, that defendant’s ‘Further Answer and Defense and Cross 
Action against the Plaintiff’ be and the same is hereby dismissed 
and that plaintiff be taxed with the cost. 

“This the 2nd day of June, 1966. 
/s/ Walter E. Brock 
WaLTEeR E. Brock 
JUDGE PRESIDING 


/s/ Fred T. Mattox 
Fred T,. Mattox 
Attorney for Defendant 


/s/ Eugene Boyce 
Eugene Boyce 
Attorney for Plaintiff 


“Wer CONSENT: 
/s/ Geraldine Edwards Mitchell 
Geraldine Edwards Mitchel! 


/s/ George Cree Mitchell 
George Cree Mitchel)” 


Plaintiff made the June payment of $150.00. On 18 July 1966, 
he secured a judgment of absolute divorce. In July, he paid noth- 
ing. In August 1966, he paid defendant $119.40, and since then has 
made no payment. On 17 October 1966, when plaintiff was in arrears 
$330.60 with his monthly payments, defendant secured a rule com- 
manding plaintiff to appear before the resident judge of the district 
and show cause why he should not be punished as for contempt for 
failing to comply with the order of 2 June 1966. When the matter 
came on for hearing before Judge Bailey, he held as a matter of 
law that the consent judgment dated 2 June 1966 is not enforce- 
able against plaintiff by contempt proceedings. He “seharged the 
rule to show cause, and defendant appealed. 
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Boyce, Lake & Burns for plaintiff appellee. 
Harrell & Mattox for defendant appellant. 


Suarp, J. A contract between husband and wife whereby he 
agrees to pay specified sums for her support may not be enforced 
by contempt proceedings even though the agreement has the sanc- 
tion and approval of the court. Holden v. Holden, 245 N.C. 1, 95 
S.E. 2d 118; Stanley v. Stanley, 226 N.C. 129, 37 S.E. 2d 118; 
Brown v. Brown, 224 N.C. 556, 31 S.E. 2d 529. When, however, a 
court having jurisdiction of the parties and the cause of action ad- 
judges and orders the husband to make specified payments to his 
wife for her support, his wilful failure to comply with the court’s 
judgment will subject him to attachment for contempt notwith- 
standing the judgment was based upon the parties’ agreement and 
entered by consent. Bunn v. Bunn, 262 N.C. 67, 186 S.E. 2d 240; 
Stancil v. Stancil, 255 N.C. 507, 121 S.E. 2d 882; Edmundson v. 
Edmundson, 222 N.C. 181, 22 S.E. 2d 576; Davis v. Davis, 213 N.C. 
537, 196 S.E. 819. See Smith v. Smith, 247 N.C. 223, 100 S.E. 2d 
370. This is true, “not because the parties have agreed to it, but 
because the judgment requires the payment.” Sessions v. Sessions, 
178 Minn. 75, 226 N.W. 701. When the parties’ agreement with 
reference to the wife’s support is incorporated in the judgment, 
their contract is superseded by the court’s decree. The obligations 
imposed are those of the judgment, which is enforceable as such. 
Adkins v. Staker, 130 Ohio State 198, 198 N.E. 575; accord, Gloth 
v. Gloth, 154 Va. 511, 158 S.E. 879. In such a case the wife has the 
option of enforcing the judgment by a rule of contempt or by ex- 
ecution, or both. 

Plaintiff argues, however, that the court’s judgment that he pay 
defendant $150.00 a month for ten years, or a total of $18,000.00 if 
she fails to remarry, is not an award of alimony but merely a con- 
tract between the parties to which the court gave its approval. The 
answer to this argument is that the judge went further than merely 
putting his stamp of approval on the parties’ contract. He could have 
manifested approval just by making the certificate required by GS. 
52-6 and G.S. 47-39. Instead, he entered a judgment in which he 
ordered plaintiff to make the payments which he had agreed to 
make and which defendant had agreed to accept. When the court 
incorporated the agreement in its mandate, its approval was im- 
plicit, but, having made the order, its mandate cannot be down- 
graded to mere approval. 

Plaintiff urges that since the monthly payments which he agreed 
to make to his wife were not denominated alimony in the judgment, 
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they cannot be construed as such. The provision that defendant’s re- 
marriage will relieve plaintiff of the obligation to make further pay- 
ments, for v. Fox, 253 P. 2d 1080 (Cal. Dist. Ct. App., 2d Dist., 
Div. 1), the circumstances surrounding the entry of the judgment, 
and the motives which prompted each party to consent to it, render 
this contention feckless. There is no suggestion in the transcript that 
there had been a property settlement between the parties and that 
the monthly payments were to reimburse defendant for property she 
had transferred or released to plaintiff. In order to secure his di- 
vorce in June 1966, plaintiff had to overcome the defense which de- 
fendant had alleged to his action and the cross action, both of which 
were based on his alleged abandonment of her. To do this, he had to 
obtain a jury verdict in his favor or a consent judgment from the 
court. He chose the latter as the safer course. 

Although Judge Brock had sustained plaintiff’s demurrer to the 
cross action (the correctness of that ruling is not before us), de- 
fendant’s first statement of it reveals no reason to suppose that she 
could not allege a cause of action under GS. 50-16 which would 
withstand demurrer. The court had allowed her thirty days in which 
to do so. Defendant’s motion for alimony pendente lite and counsel 
fees was still before the court, which had genera] jurisdiction of 
the parties and their marital rights. Judge Brock could have vetoed 
the proposed decree. Instead, he adopted it and made it his own. The 
order that plaintiff pay defendant the sum of $150.00 on 5 June 
1966 and on the 5th day of each month thereafter, through 5 May 
1976, did not denominate the payments alimony or total the install- 
ments, yet the award was indutiably alimony in gross or “lump sum 
alimony,” which is fundamentally the award of a definite sum of 
money for the wife’s support and maintenance. 27A C.J.S., Divorce 
§ 235 (1959). “Ordinarily, in the absence of express statutory au- 
thority or the consent of the parties, a court cannot award alimony 
in gross in lieu of a periodical allowance.” 24 Am. Jur. 2d, Divorce 
and Separation § 615 (1966). North Carolina has no statute au- 
thorizing the court to award alimony in gross, but such alimony 
may be awarded with the consent of the parties. This was done in 
Taylor v. Taylor, 93 N.C. 418. 

By and with the consent of the parties, the court may award 
permanent alimony as a sum in gross to be paid in periodic install- 
ments which shall terminate upon the wife’s remarriage. 24 Am. 
Jur. 2d, Divorce and Separation § 616 (1966). As to the power of 
the divorce court to modify an award of alimony in gross, where 
no right to amend was reserved, see Annot., Alimony — Modifying 
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Decree, 127 A.L.R. 741, 748-744; 71 A.L.R. 723, 780-734; 24 Am. 
Jur. 2d, Divorce and Separation § 668 (1966). 

Having entered its judgment awarding alimony, the court below 
had the power to enforce its order by contempt proceedings. 2 Lee, 
N. C. Family Law § 166 (8d Ed., 1963) and cases therein cited. 
The court would demean itself if it entered a decree providing that 
the husband support and maintain the wife upon terms which he 
himself had suggested (and to which he gave his written consent), 
then allowed him to get an absolute divorce upon the strength of 
that decree, and—vupon his wilful failure to comply with its terms 
— announced that it was powerless to enforce its judgment by con- 
tempt proceedings. Defendant, in reliance upon the judgment which 
she now seeks to enforce, withdrew her defense to plaintiff’s divorce 
action. He thereby secured an absolute divorce, which put it be- 
yond the power of the court thereafter to enter an order for ali- 
mony. G.S. 50-11. To say now that, although the court ordered the 
payments, its judgment is nothing more than a contract between 
the parties and that defendant must-—as plaintiff asserts — bring 
an action for breach of contract in order to collect the monthly pavy- 
ments it decreed, will not do. 

This judgment was not worded with the care which this Court, 
in Bunn v. Bunn, supra, pointed out that counsel for the wife should 
use in dealing with similar situations. Nevertheless, we hold that the 
judgment will support an attachment as for contempt if it be shown 
to the satisfaction of the court that plaintiff has wilfully failed to 
make the payments ordered. On that question, no evidence has yet 
been heard. 

Reversed. 


Laxg, J., took no part in the consideration or decision of this 
case. 


NORTH CAROLINA STATE HIGHWAY COMMISSION, PrarntirF, v. IRVIN 
J. MYERS anp Wire, SARAH V. MYERS; J. L. CARLTON, TRUSTEE; 
WINSTON-SALEM SAVINGS AND LOAN ASSOCIATION, DEFENDANTs. 


(Filed 8 May, 1967.) 


1. Husband and Wife § 15— 
Even though rents and profits from an estate by the entirety are owned 
exclusively by the husband, such rents and profits, and even the actual 
possession of the land, may be made available for the support of the 
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wife; nevertheless, sale of land owned by the entirety may not be ordered 
to procure funds to pay alimony to the wife or to pay her counsel fees, 


2. Husband and Wife § 17— 

While an absolute divorce converts an estate by the entirety into a 
tenancy in common, a divorce a mensa does not do so; however, an estate 
by the entirety can be dissolved by the voluntary joint act of the husband 
and wife, as by conveyance. 

3. Eminent Domain § 13-— 

Upon the filing of the complaint and the declaration of a taking, to- 
gether with the making of a deposit in court, title and right to immediate 
possession of property candemned by the Highway Commission vests in 
the Commission. G.S. 186-104. 

4. Eminent Domain § 14; Husband and Wife § 17— 


Where title to land held by the entirety is transferred to the State 
Highway Commission upon the payment into court of a sum estimated by 
the Commission to be just compensation, such involuntary transfer of title 
does not destroy the estate by the entirety, and the compensation paid by 
the Commission has the status of real property owned by the husband 
and wife as tenants by the entirety, and the wife is not entitled to any 
part thereof unless and until there is a change of status, and there can 
be no disbursement for any purpose unless specifically authorized by 
order of the court entered after hearing pursuant to notice to all in- 
terested parties. 


AppEAL by defendant Sarah V. Myers from Gwyn, J., November 
14, 1966 Civil Session of ForsytH. 

The North Carolina State Highway Commission (Commission) 
instituted this condemnation proceeding September 13, 1966, pur- 
suant to G.S. Chapter 136, Article 9, to acquire for highway purposes 
a right of way over the portion of the real property owned by Irvin 
J. Myers and wife, Sarah V. Mvers, as tenants by entirety, within 
the right of way of the Commission’s Project 8.2832001. A portion 
of a building on the Myers property was within the right of way of 
said project. Another portion thereof was on the remainder of the 
Myers property. With reference thereto, the Commission condemned 
“the entire one-story commercial building located . . . together 
with the right to enter upon the lands surrourding said building or 
structure outside the right of way for the sole purpose of removing 
said building or structure and no permanent interest or estate is 
hereby taken in or to the land underlying that portion of said 
building or structure outside the right of way.” 

The Commission alleged the property appropriated by it is owned 
by Irvin J. Myers and wife, Sarah V. Myers, subject to (1) a deed 
of trust dated October 26, 1962, to J. L. Carlton, Trustee for Win- 
ston-Salem Savings and Loan Association, (2) 1966 ad valorem 
taxes, and (3) certain easements, 
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Upon filing its complaint and declaration of taking the Commis- 
sion deposited with the clerk of the superior court the sum of 
$10,455.00, the sum estimated by it to be just compensation for 
said taking. 

Irvin J. Myers and wife, Sarah V. Myers, have lived separate 
and apart since June 1964, but are not divorced. Issues as to their 
marital differences are involved in an action instituted July 14, 
1964, under G.S. 50-16, entitled, “Sarah Virginia Myers v. Irvin 
Jackson Myers,” now pending in this Court on the plaintiff’s appeal 
from an order filed therein on December 19, 1966. The opinion in 
said action is filed simultaneously with the filing of opinion herein. 

On September 28, 1966, Sarah V. Myers filed in this cause a 
pleading entitled, “Application,” in which she asserted $10,455.00 
was “inadequate compensation” and that she declined to accept the 
amount as full compensation for the taking. She prayed that “the 
aforesaid deposit, or some appropriate portion thereof,” be delivered 
to her “pursuant to the provisions of G.S. 136-105, as a credit against 
just compensation . . .” On October 13, 1966, Irvin J. Myers filed 
herein a pleading entitled, “Response to Application of Sarah V. 
Myers,” in which, for reasons set forth, he denied Sarah V. Myers 
was entitled to any portion of the $10,455.00 deposit. He prayed 
that “the deposit at issue be distributed to him as a credit against 
just compensation and that he not be prejudiced by acceptance of 
said deposit or a portion thereof.” 

Judge Gwyn entered the following order: 

“The application of Sarah V. Myers for disbursement of the 
money deposited in the office of the Clerk of this Court is hereby 
denied. 

“This order is not intended to adjudicate any issue with rela- 
tion to the right of the Respondent wife to support and maintenance.” 

Defendant Sarah V. Myers excepted to the court’s denial of her 
application for distribution to her of a portion of said denosit and 
appealed. 


Randolph & Drum for defendant appellant Sarah V. Myers. 
Hayes & Hayes for defendant appellee Irvin J. Myers. 


Bossirr, J. The pleadings of defendants Sarah V. Myers and 
Irvin J. Myers relate primarily to their controversy inter se with 
reference to the $10,455.00 now on deposit with the clerk. Neither 
has filed answer to the allegations of the complaint. It would seem 
appropriate that they do so if they desire a judicial determination 
as to what constitutes adequate and just compensation for the 
property appropriated by the Commission. G.S. 136-105, 106, 107. 
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The sole question for decision is whether Sarah V. Myers is 
presently entitled to have distributed to her any portion of the 
$10,455.00 deposit. Decision turns upon whether this $10,455.00 (and 
any additional amount the Commission may be required to pay as 
compensation) has the status of real property owned by husband 
and wife as tenants by entirety. 

The “properties and incidents of estates by the entirety” are 
summarized by Stacy, J. (later C.J.), in the oft-cited case of Davis 
v. Bass, 188 N.C. 200, 124 8.E. 566. 

“An absolute divorce destroys the unity of husband and wife, 
and therefore converts an estate by the entirety into a tenancy in 
common.” Davis v. Bass, supra: McKinnon v. Caulk, 167 N.C. 411, 
83 S.E. 559; Smith v. Smith, 249 N.C. 669, 107 S.E. 2d 530; Lanier 
v. Dawes, 255 N.C. 458, 121 S.E. 2d 857. However, a divorce a 
mensa et thoro, which does not destroy the marital relationship, 
does not convert an estate by the entirety into a tenancy in com- 
mon. Freeman v. Belfer, 173 N.C. 581, 92 S.E. 486. Irvin J. Myers 
and Sarah V. Myers are husband and wife. There has been no di- 
vorce either absolute or from bed and board. 

“(T)he husband is entitled during the coverture to the full 
possession, control and use of the estate, and to the rents and 
profits arising therefrom to the exclusion of the wife.” Nesbitt v. 
Fairview Farms, Inc., 239 N.C. 481, 486, 80 8.E. 2d 472, 477. How- 
ever, “the rents and profits therefrom, which belong to the husband, 
may be charged with the support of his wife.” Porter v. Bank, 251 
N.C. 578, 577, 111 8.E. 2d 904, 908, and cases cited. In this respect, 
such rents and profits have the same status as other income and 
assets owned exclusively by the husband. In re Estate of Perry, 
256 N.C. 65, 70, 123 S.E. 2d 99, 102. Whether Sarah V. Myers is 
entitled to alimony is determinable in her action under G.S. 50-16 
referred to in the statement of facts. 

Although the rents and profits therefrom and the actual possession 
thereof may be made available for the support of the wife, the court 
does not have the power to order the sale of land owned by hus- 
band and wife as tenants by the entirety in order to procure funds 
to pay alimony to the wife or to pay her counsel fees. Holton v. 
Holton, 186 N.C. 355, 119 S.E. 751; Porter v. Bank, supra. 

An estate by the entirety can be destroyed or dissolved by the 
voluntary joint acts of the husband and wife. Wilson v. Ervin, 227 
N.C. 396, 42 S.E. 2d 468. Hence, where husband and wife sell and 
convey real property owned by them as tenants by entirety the 
proceeds of sale, including a balance purchase money note and se- 
curity therefor, are considered personal property, and the husband 
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and wife are tenants in common in respect of the ownership thereof. 
Shores v. Rabon, 251 N.C. 790, 7938, 112 8.E. 2d 556, 559, and cases 
cited. Decisions in other jurisdictions relating to the effect of such 
sales are cited in Anno., 64 A.L.R. 2d 8, 47 et seq. 

Upon the filing of the complaint and the declaration of taking 
and deposit in court, the title and the right to immediate possession 
of the portion of the Myers property within the right of way of 
said project vested in the Commission. G.S. 136-104. Voluntary ac- 
tion by the owners is not involved. The question for decision is 
whether such involuntary transfer of title effected by the condem- 
nation proceeding operates to destroy or dissolve the estate by the 
entirety as if the condemned portion of the Myers property had 
been sold and conveyed by the voluntary joint acts of the owners 
thereof. Specifically, is the compensation paid by the Commission 
for the appropriated property constructively real property, owned 
by husband and wife as tenants by the entirety, or personal prop- 
erty owned in equal shares by husband and wife? 

Unless otherwise provided by their joint and voluntary agree- 
ment, and in the absence of an absolute divorce, we are of opinion 
and so decide that such involuntary transfer of title does not de- 
stroy or dissolve the estate by the entirety in respect of the appro- 
priated portion of the Myers land, and that the compensation paid 
by the Commission therefor has the status of real property owned 
by husband and wife as tenants by the entirety. 

In Whitlock v. Public Service Company of Indiana, Inc., 239 
Ind. 680, 159 N.E. 2d 280, an eminent domain proceeding in which 
property owned by husband and wife as tenants by the entirety 
was condemned, the opinion states: “The Indiana law impresses the 
proceeds from property held by the entireties with the rights of sur- 
vivorship, the same as the original property from which it came.” 
The opinion of Arterburn, J., cites In re Idlewild Airport, Second 
Addition, 85 N.Y.S. 2d 617 (Sup. Ct.), and In re Jamaica Bay, 
Boroughs of Brooklyn and Queens, City of New York, 252 App. 
Div. 103, 297 N.Y.S. 415. In the Idlewild Airport case, it was held 
that the compensation award should be paid to the husband for land 
held by the entirety when the wife died after the award but before 
payment. In the Jamaica Bay case, where the husband died after 
the taking but before payment of the award, it was held that the 
wife was entitled to the entire principal sum. For additional de- 
cisions of like import, see Anno., 64 A.L.R. 2d 8, 61. No decision 
reaching a contrary conclusion has come to our attention. 

The real property involved in Perry v. Jolly, 259 N.C. 305, 180 
S.E. 2d 654, was owned by H. K. Perry and his wife, Florence 


N,C.]  §PRING TERM, 1967. 263 


MyrERS v. MYERS. 


Johnson Perry, as tenants by the entirety. Mrs. Perry had been ad- 
judged incompetent and W. M. Jolly had been appointed and was 
acting as her general guardian. A proceeding under authority of 
G.S. Chapter 35, Article 4, was under consideration. For present 
purposes, it is noted that a sale of the property under order of the 
court was approved by the husband and by the general guardian of 
the incompetent wife. It was held that such sale, as to the incompe- 
tent wife, was involuntary; and that such “involuntary sale of the 
lands does not destroy the tenancy by the entireties, but merely 
transfers the rights of the tenants from the land to the fund.” 

In Perry v. Jolly, supra, the sale, although involuntary as to the 
incompetent, was authorized only upon affirmative findings by the 
court that such sale was for the best interests of the husband and 
wife. Here, the transfer of title to the Commission is wholly invol- 
untary. The appropriation of the Myers property in the condemna- 
tion proceeding is at the instance of the Commission and for the 
benefit of the public without regard to the wishes or best interests 
of the owners of the Myers property. A fortiori, such involuntary ap- 
propriation does not destroy the tenancy by the entirety, but merely 
transfers the rights of the tenants from the land to the funds. 

Having reached the conclusion that Sarah V. Myers has no 
present right to any portion of the $10,455.00 deposit, the order of 
Judge Gwyn is in all respects approved and affirmed. 

Questions relating to the rights of Irvin J. Myers with reference 
to said $10,455.00 deposit are not presented by this appeal. Suffice 
to say, there can be no disbursement of any portion thereof for any 
purpose unless specifically authorized by order of the court entered 
after hearing pursuant to notice to all interested parties. 

Affirmed. 


SARAH VIRGINIA MYERS v. IRVIN JACKSON MYERS. 


(Filed 3 May, 1967.) 
1. Divorce and Alimony § 18— 

Affidavits that a married man visited plaintiff at her residence on two oe- 
easions for periods of less than two hours in the early evening, when con- 
sidered with further evidence that the married man and his wife were both 
friends of the plaintiff, are insufficient to support a finding of adultery on the 
part of the plaintiff, and when it is apparent from the record that the judge 
denied plaintiff’s application for subsistence and counsel fees pendente lite on 
the ground of adultery, the order denying the relief must be vacated and the 
cause remanded. G.S. 50-16. 
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2. Appeal and Error § 55— 
Where it is apparent from the record that an order was entered under mis- 
apprehension of the applicable law, the cause must be remanded. 


APPEAL by plaintiff from an order of Johnston, Senior Resident 
Judge, filed December 19, 1966, after a hearing in chambers, in ac- 
tion pending in ForsytH Superior Court. 

Plaintiff (wife) instituted this action July 14, 1964, under GS. 
50-16 for alimony without divorce and for custody and support of 
the two children born of her marriage with defendant. In gist, plain- 
tiff alleged she had separated from defendant in June 1964 on ac- 
count of his various acts of abuse and mistreatment. Answering, de- 
fendant denied plaintiff’s essential allegations and alleged plaintiff 
had separated from him of her own volition and for her own pur- 
poses. 

After successive hearings, Judge Johnston, Resident Judge, on 
September 25, 1964, “OrpErED, ADJUDGED, AND Dercreep that the 
plaintiff is not entitled to alimony pendente lite, that the defendant 
is adjudged a fit and suitable person to be awarded the custody and 
control of Robert Jackson Myers and Timothy Irvin Myers, and is 
so awarded their custody and control; that the plaintiff is to have 
the right to have the children at any time she chooses to do so, 
consistent with their routine and school attendance duties.” 

There has been no trial on the issues raised by the pleadings. 
Plaintiff and defendant have lived separate and apart continuously 
since June 1964. Defendant has resided in the residence and store 
property owned by husband and wife as tenants by the entirety. 
Plaintiff, who has been employed, has maintained a separate place 
of residence. Defendant has made no contribution to the support of 
plaintiff since their separation in June 1964. During the pendency 
of this action, there have been various hearings and orders relating 
to the custody of the children. Under the last orders relating thereto, 
defendant now has custody of the two boys. 

A motion filed by plaintiff on November 4, 1966, alleged facts 
pertinent to plaintiff’s need of allowances for alimony ypendente lite 
and counsel fees. In addition, she alleged facts involved in the con- 
demnation proceeding entitled, “North Carolina State Highway 
Commission v. Irvin J. Myers and wife, Sarah V. Myers; J. L. 
Carlton, Trustee; Winston-Salem Savinas and Loan Association,” 
now pending in this Court on her appeal from an order entered by 
Gwyn, J., at November 14, 1966 Civil Session. The opinion in said 
proceeding is filed simultaneously with the filing of opinion herein. 
In her motion herein, plaintiff prayed that the court enter an order 
“requiring defendant to pay temporary alimony to plaintiff, pend- 
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ing final determination of the issues in this cause or distribution of 
the deposit made by the North Carolina State Highway Commission 
on September 18, 1966, whichever shall first occur; that defendant 
be ordered to pay to plaintiff’s counsel reasonable attorney fees in 
an amount of not less than $1,500; for such other and further relief 
as to the court may seem just and proper.” 

On November 12, 1966, defendant filed a “Response” to plain- 
tiff’s motion in which he asserted he was entitled “to have plain- 
tiff’s present motion dismissed because (1) she is barred by the 
order of October (sic) 25, 1964, (2) she is barred by her adulterous 
conduct and (3) she is barred by laches, having waited over two 
years before attempting to overturn the order denying her support.” 

Judge Johnston entered the following order: “Now, THEREFORE, 
it is hereby OrprrEp, ADJUDGED AND DeEcREED within the discretion 
of the court, that the court denies the second application for tempo- 
rary alimony and counsel fees.” 

Plaintiff excepted to said order and appealed. 


Randolph & Drum for plaintiff appellant. 
Hayes & Hayes for defendant appellee. 


Bospsitr, J. “The statute (G.S. 50-16) provides two remedies, 
one for alimony without divorcee, and another for subsistence and 
counsel fees pending trial and final disposition of the issues in- 
volved.” Deal v. Deal, 259 N.C. 489, 181 S.E. 2d 24; Richardson 
v. Richardson, 268 N.C. 588, 540, 151 S.E. 2d 12, 13, and cases cited. 

“The remedy thus established for the subsistence of the wife 
pending the trial and final determination of the issues involved and 
for her counsel fees is intended to enable her to maintain herself 
according to her station in life and to have sufficient funds to em- 
ploy adequate counsel to meet her husband at the trial upon sub- 
stantially equal terms.” Fogartie v. Fogartie, 236 N.C. 188, 72 S.E. 
2d 226. 

G.S. 50-16 contains this provision: “(I)n all applications for ali- 
mony under this section it shall be competent for the husband to 
plead the adultery of the wife in bar of her right to such alimony, 
and if the wife shall deny such plea, and the issue be found against 
her by the judge, he shall make no order allowing her any sum 
whatever as alimony, or for her support, but only her reasonable 
counsel fees.” Defendant pleaded the adultery of plaintiff in bar of 
her right to alimony. Defendant’s said allegations do not relate to 
a counterclaim. Hence, they are deemed denied by plaintiff. Creech 
v. Creech, 256 N.C. 356, 123 S.E. 2d 793. 
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“On motion for alimony pendente lite made in an action by the 
wife against the husband pursuant to G.S. 50-16, the judge is not 
required to find the facts as a basis for an award of alimony except 
when the adultery of the wife is pleaded in bar.” (Our italics.) 
Creech v. Creech, supra; Deal v. Deal, supra. 

Although Judge Johnston did not make definitive findings of 
fact, this statement or recital, to which plaintiff excepted, immedi- 
ately precedes his order: “(A)nd it further appearing from the evi- 
dence at this hearing that during the year 1966 there was evidence 
of unfaithful conduct on the part of the plaintiff with a married 
man before the court .. .” This evidence consists of a joint affi- 
davit of two private detectives to the effect that on April 14, 1966, 
they observed Mr. J. R. Sparks arrive at plaintiff’s residence at 
8:10 p.m. and depart at 9:30 p.m.; and on May 12, 1966, they saw 
him arrive at 7:35 p.m. and depart at 9:10 p.m. Mindful of the evi- 
dence offered in the custody hearings to the effect that both Mr. and 
Mrs. Sparks were friends of plaintiff, the probative value of this 
affidavit is unimpressive. The order denying plaintiff’s application 
for alimony pendente lite and counsel fees indicates plainly that 
substantial reliance was placed by the court upon the fact that there 
was evidence of plaintiff’s alleged adultery. If said affidavit be so 
considered, it was insufficient to support a finding of adultery and 
insufficient to bar plaintiff’s right to alimony pendente lite and 
counsel fees. In this respect, it seems clear the court, in entering 
the order from which plaintiff appeals, acted under a misapprehen- 
sion of applicable law. Allen v. Allen, 258 N.C. 305, 310, 128 S.E. 
2d 385, 388, and cases cited; Davis v. Davis, 269 N.C. 120, 127, 
152 S.E. 2d 306, 312. Accordingly, the order is vacated and the 
cause remanded to the end there may be a hearing de novo with 
reference to plaintiff’s second application for alimony pendente lite 
and counsel fees. 

Error and remanded. 


SAMUEL BITTLE v. WILLIAM JOSEPH JARRELL anp GUILFORD DAIRY 
COOPERATIVE, INC. 


(Filed 3 May, 1967.) 


1. Trial §§ 20, 58— 

The court may not set aside the verdict of the jury on the ground that 
the court had committed error of law in denying defendant’s motions for 
nonsuit aptly made. or for the insufficiency of the evidence as a matter 
of law to support the verdict. 


N.C.] SPRING TERM, 1967. _ 267 


BITTLeE tv. JARRELL. 


2. Appeal and Error § 55— 


Where the record discloses that the second issue submitted in a negli- 
gence action was whether defendant by his own negligence contributed to 
his injuries, the judgment must be vacated and the cause remanded for 
a new trial, notwithstanding stipulations of the parties that the second 
issue should correctly read whether plaintiff by his own negligence con- 
tributed to his injuries, since whether the jury understood that the 
second issue used the word “defendant” where it should have used 
“plaintiff” is not certain, and in any event judgment could not be ren- 
dered for plaintiff upon the verdict of record. 


AppEsL by plaintiff from Johnston, J.. 7 November 1966 Session 
of RANDOLPH. 


Gerald C. Parker for plaintiff appellant. 
Lovelace, Hardin & Bain by Edward R. Hardin for defendant 
appellees. 


Parker, C.J. Civil action by plaintiff to recover damages for 
personal injuries and injury to an automobile allegedly proximately 
caused by the actionable negligence of William Joseph Jarrell in the 
operation of a truck owned bv the corporate defendant, as an em- 
ployee of the corporate defendant and acting in the course of his 
employment. Defendants filed a joint answer denying negligence, 
and, as a further answer and defense, conditionally pleading con- 
tributory negligence of plaintiff as a bar to any recovery upon his 
part. 

Both plaintiff and defendant introduced evidence. After the 
charge of the court, the jury returned a verdict finding that the 
plaintiff was injured and his property damaged by the negligence 
of the defendants as alleged in the complaint, that the “defendant” 
was free from contributory negligence, and awarded plaintiff dam- 
ages to his automobile in the sum of $800 and damages to his person 
in the sum of $50. After the verdict, the trial judge being of the 
opinion that the “verdict should be set aside as a matter of law for 
error by the Court in failing to grant the defendants’ motion for 
nonsuit at the close of all the evidence,” entered Judgment adjudg- 
ing and decreeing “that the jury’s verdict be set aside for error of 
law by the Court in failing to grant the defendants’ motion for non- 
suit at the close of all the evidence and the cause continued for the 
term.” From the judgment entered, plaintiff appeals. 

Plaintiff assigns as error “that the Court erred in entering judg- 
ment of nonsuit (R. pp. 41-42) after the jury had answered the 
issues in favor of the plaintiff.” This assignment of error is not hap- 
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pily worded, because the court did not enter judgment of nonsuit 
but set the jury’s verdict aside for error of law for insufficiency of 
evidence and continued the case. Considering the record and the 
briefs of the parties, we interpret this assignment of error in effect 
as meaning that the judge erred in setting the verdict aside as a 
matter of law for insufficiency of the evidence to support it. This 
assignment of error is sustained. 

In Ward v. Cruse, 234 N.C. 388, 67 S.E. 2d 257, the Court said: 


“(A) trial judge may set aside a verdict in his discretion. 
He may set it aside as a matter of law for errors committed 
during the trial, and from this order the aggrieved party may 
appeal. Culbreth v. Mfg. Co., 189 N.C. 208, 126 S.E. 419; Akin 
v. Bank, 227 N.C. 458, 42 S.E. 2d 518. 


* * * 


“When the issuable facts are settled by the verdict of the 
jury, the rights of the parties are thereby fixed and determined 
and the successful litigant is entitled to judgment on the ver- 
dict, subject only to (1) the right of the presiding judge to set 
aside the verdict, or to dismiss the action for want of jurisdic- 
tion or for failure of the complaint to state a cause of action, 
and (2) the right of the aggrieved litigant to appeal. 

“This rule applies to and forbids dismissal of the action by 
judgment as in case of nonsuit, after verdict, for insufficiency 
of the evidence. Dickey v. Johnson, 35 N.C. 450; Riley v. Stone, 
supra [169 N.C. 421, 86 S.E. 348]; Vaughan v. Davenport, 159 
N.C. 369, 74 S.E. 967; Nowell v. Basnight, 185 N.C. 142, 116 
S.E. 87; Jernigan v. Neighbors, supra [195 N.C. 231, 141 S.E. 
586]; Price v. Insurance Co., 201 N.C. 376, 160 S.E. 367; God- 
frey v. Coach Co., supra [200 N.C. 41, 156 S.E. 1391; Batson 
v. Laundry, 202 N.C. 560, 163 S.E. 600; Jones v. Insurance Co., 
supra [210 N.C. 559, 187 S.K. 769]; Bruton v. Light Co., 217 
N.C. 1, 6 S.E. 2d 822. 

“The power of the court to grant an involuntary nonsuit is 
altogether statutory and must be exercised in accord with the 
statute. G.S. 1-183. Riley v. Stone, supra. While the motion is 
wm fiert until verdict is rendered, Bruton v. Light Co., supra, 
the ruling on the motion may not be reversed, Price v. Insur- 
ance Co., supra, or entered for the first time, Jerniyan v. Neigh- 
bors, supra; Batson v. Laundry, supra, after the issuable facts 
are determined by the jury.” 


To the same effect, Temple v. Temple, 246 N.C. 334, 98 S.E. 2d 314; 
Bethea v. Kenly, 261 N.C. 730, 186 S.E. 2d 38; 1964 Pocket Parts 
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by Dickson Phillips, Dean, School of Law, University of North 
Carolina, 2 McIntosh, N. C. Practice and Procedure, 2d Ed., § 1598, 
p. 31. 

In Tayloe v. Telephone Company, 258 N.C. 766, 129 S.E. 2d 512, 
the Court said: 


“The record discloses that after verdict the very able judge 
who tried this case came to the conclusion that the motions for 
nonsuit should have been allowed. However, he was then power- 
less to grant the motion under the rule in this State which for- 
bids dismissal of an action after verdict by judgment as of non- 
suit for insufficiency of evidence. Ward v. Cruse, 234 N.C. 388, 
67 S.E. 2d 257; Temple v. Temple, 246 N.C. 334, 98 S.E. 2d 
314.” 


This is said in 88 C.J.S., Trial, p. 585: “Ordinarily, a nonsuit 
may not be granted after the jury have returned a verdict, even 
though the motion was made before the case was submitted to the 
jury and decision thereon reserved.” Corpus Juris Secundum cites in 
support of this statement Ward v. Cruse, supra, and Jones v. In- 
surance Co., 210 N.C. 559, 187 S.E. 769. 

We adhere to the rule stated in Riley v. Stone, 169 N.C. 421, 86 
S.E. 348, that “His decision, twice made, that there was evidence to 
go to the jury, was final upon that point, subject to exception made 
and entered at the time.” The judgment setting aside the jury’s 
verdict “for error of law by the Court in failing to grant the de- 
fendants’ motion for nonsuit at the close of all the evidence” is va- 
cated. 

The record shows that the second issue submitted to the jury, 
taken to the jury room by them, and returned by them to the judge 
in open court answered “No” reads as follows: “If so, did the de- 
fendant, by his own negligence, contribute to his injuries and dam- 
ages, as alleged in the Answer?” In its charge, the court in part 
charged as follows: “But, if you answer the first issue Yes, then you 
will go and answer the second issue, which reads: ‘If so, did the de- 
fendant by his own negligence contribute to his injuries and dam- 
ages, as alleged in the Answer?’”’ We have before us an addendum 
to the record in the form of a stipulation signed by attorneys of 
record for the parties as follows: 


“Whereas the second issue in the above entitled matter er- 
roneously referred to the defendant when reference should have 
been made to the plaintiff and it was the intention of all parties 
and proper instruction was made to the jury concerning said 
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issue as it was intended that such should have read; it is, there- 
fore, stipulated between counsel for all parties to this action 
that the second issue read as follows: 
“"2, If so, did the plaintiff, by his own negligence, con- 
tribute to his injuries and damages, as alleged in the Answer?’ 
“This 26th day of April, 1967.” 


The judge’s charge was oral, the issues were in the jury room in 
writing. We can speculate or conjecture that the jury understood 
that the second issue used the word ‘defendant’ where it should 
have used the word “plaintiff,” but we cannot be sure. What effect 
it had upon the jury, and whether the jury’s intention was to find 
the defendant free from contributory negligence or the plaintiff free 
from contributory negligence, we cannot know with certainty. The 
judgment, as it stands, nullifies the verdict; if it is vacated and the 
plaintiff requests a judgment in accordance with the verdict, he will 
be confronted with the second issue reading: “If so, did the defend- 
ant, by his own negligence, contribute to his injuries and damages, 
as alleged in the Answer?” In this confusing state of the verdict, 
we think the safest course to follow is this: The judgment is va- 
cated, the verdict set aside by us, and a new trial ordered. 
New trial. 


STATE v. WADE AYCOTH anp JOHN SHADRICK, DErFenpDants. 
(Filed 3 May, 1967.) 


1. Criminal Law § 34— 


The general rule is that in a prosecution for a particular crime, the State 
cannot offer evidence tending to show that the accused has committed 
another distinct, independent, or separate offense. 


2. Criminal Law § 91— 


Whether the admission of incompetent evidence, including an unrespon- 
sive answer of a witness containing incompetent matter, may be cured by 
the withdrawal of such evidence by the court with instruction to the jury 
not to consider it, depends upon the nature of the evidence and the cir- 
cumstances of each particular case. 


38. Same; Criminal Law § 34— 


In the cross-examination of a codefendant in this prosecution of defend- 
ants for armed robbery, the codefendant made an unresponsive answer 
disclosing that defendant had been indicted for murder. Held: Under the 
circumstances of the case withdrawal of the unresponsive answer by the 
court and the court’s instruction to the jury not to consider it, were not 
sufficient to cure its prejudicial effect, and a new trial must be awarded. 
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APPEAL by defendant Aycoth from McLaughlin, J., October 31, 
1966 Session of UNION. 

Criminal prosecution on a bill of indictment charging Wade 
Aycoth and John Shadrick with the armed robbery, as defined in 
G.S. 14-87, of Mrs. Keith Stevenson. 

Evidence offered by the State tends to show Mrs. Stevenson, an 
employee, was in charge of Outen’s Grocery on October 25, 1966, 
about 1:15 p.m., when Aycoth entered the store, armed with a 
pistol, and demanded and received the money in the cash register, 
approximately $100.00; that Shadrick was riding in the car, as a 
passenger, when Aycoth drove to and from Outen’s Grocery; and 
that Aycoth and Shadrick were together when arrested in Union 
County about 9:00 p.m. the same day. 

Evidence offered by Shadrick, consisting of his own testimony, 
tends to show he and Aycoth got together in Mecklenburg County 
about 3:00 p.m. and did not leave for Union County until 8:00 p.m. 

Aycoth did not testify or offer evidence. 

Each defendant was represented by separate court-appointed 
counsel; Aycoth by R. Roy Hawrfield, Esq., and Shadrieck by Robert 
Huffman, Esq. 

As to each defendant, the jury returned a verdict of “guilty of 
armed robbery.” 

Judgment as to Shadrick is not in the record before us. 

As to Aycoth, the court pronounced judgment that defendant 
“be confined in the State Prison for not less then eighteen (18) 
years nor more than twenty-five (25) years.” 

Aycoth excepted and appealed. 


Attorney General Bruton and Staff Attorney White for the State. 
R. Roy Hawfield for defendant appellant. 


Bossitt, J. There was plenary evidence to withstand Aycoth’s 
motion for judgment as in case of nonsuit and to support the ver- 
dict. The only serious question presented is whether Aycoth was 
materially prejudiced by the incident set forth below. 

During the cross-examination of Deputy Sheriff Frank Fowler, 
a witness for the State, by counsel for Shadrick, the following oc- 
curred: 

“Q. Did you make any identification of the ownership of the 
automobile, do you know of your own knowledge who owns it? (The 
reference is to the automobile in possession of Aycoth and Shadrick 
at the time of their arrest.) 

“A. Yes, sir, in my opinion I know who owns it. 
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“Q. Well, do you know? 

“OBJECTION by the State. 

“Court: Well, the test is do you know who owns the auto- 
mobile? 

“A. Wade Aycoth at an earlier date said it was his car when 
we arrested him on another charge in his yard. His wife asked me 
to go search the car and see if I could find some articles that was 
left in the car setting in the yard when he was indicted for murder. 

“OBJECTION by Mr. Huffman. 

“Mr. HAawFiEtD: Objection and move to strike. 

“Motion ALLOWED. 

“Court: Don’t consider what he said about what his wife said, 
or when he was indicted for murder. Don’t consider that, ladies and 
gentlemen of the jury.” 

Fowler was the last witness for the State. At the conclusion of 
his testimony, the State rested and each defendant moved for judg- 
ment as in case of nonsuit. During the consideration of these mo- 
tions, in the absence of the jury, counsel for Aycoth also moved for 
a mistrial on the ground the unresponsive statement of Fowler 
“purposely or inadvertently materially prejudiced the rights” of 
Aycoth to such extent that its prejudicial effect could not be re- 
moved by an instruction such as that given by the court. His motion 
for a mistrial was denied and Aycoth excepted. 

“The general rule is that in a prosecution for a particular crime, 
the State cannot offer evidence tending to show that the accused 
has committed another distinct, independent, or separate offense.” 
S. v. McClain, 240 N.C. 171, 81 S.E. 2d 364, and cases and texts 
cited; S. v. Norkett, 269 N.C. 679, 153 S.E. 2d 362; Stansbury, North 
Carolina Evidence, Second Edition, § 91. 

The unresponsive statement of Fowler informed the jury that 
Aycoth had been indicted for murder. The court allowed the motion 
to strike and instructed the jury as shown by the quoted excerpt 
from the record. 

“In appraising the effect of incompetent evidence once admitted 
and afterwards withdrawn, the Court will look to the nature of the 
evidence and its probable influence upon the minds of the jury in 
reaching a verdict. In some instances because of the serious char- 
acter and gravity of the incompetent evidence and the obvious diffi- 
culty in erasing it from the mind, the Court has held to the opinion 
that a subsequent withdrawal did not cure the error. But in other 
cases the trial courts have freely exercised the privilege, which is 
not only a matter of custom but almost a matter of necessity in the 
supervision of a lengthy trial. Ordinarily where the evidence is 
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withdrawn no error is committed.” S. v. Strickland, 229 N.C. 201, 
207, 49 S.E. 2d 469, 473; S. v. Green, 251 N.C. 40, 46, 110 8.E. 2d 
609, 6138, and cases cited. This is also the rule when unresponsive 
answers of a witness include incompetent prejudicial statements 
and the court on motion or ex mero motu instructs the jury they 
are not to consider such testimony. S. v. Brown, 266 N.C. 55, 145 
S.E. 2d 297. Whether the prejudicial effect of such incompetent 
statements should be deemed cured by such instructions depends 
upon the nature of the evidence and the circumstances of the par- 
ticular case. S. v. Aldridge, 254 N.C. 297, 118 S.E. 2d 766. 

The trial judge was of opinion the trial could proceed without 
material prejudice to defendant. We are inclined to the opposite 
view. Upon the record before us, we apprehend the court’s instruc- 
tion did not remove from the minds of the jurors the prejudicial 
effect of the knowledge they had acquired from Fowler’s testimony 
that Aycoth had been or was under indictment for murder, 

Subsequent incidents tend to emphasize rather than dispel the 
prejudicial effect of Fowler’s testimony. Shadrick testified the ar- 
resting officer answered his inquiry as to why he was being arrested 
by saying, “Running around with Aycoth is enough.” Too, the so- 
licitor, in cross-examining Shadrick, asked (1) whether Shadrick 
had become acquainted with Aycoth in prison, and (2) whether 
Shadrick knew Aycoth while Shadrick was in prison. Although 
Shadrick gave a negative answer to each of these questions, the 
questions themselves clearly imply that Aycoth had been in prison. 

Being of the opinion the incompetent evidence to the effect 
Aycoth had been or was under indictment for murder was of such 
serious nature that its prejudicial effect was not erased by the 
court’s quoted instruction, we are constrained to hold that Aycoth’s 
motion for a mistrial should have been granted. For failure of the 
court to grant such motion, Aycoth is entitled to and is awarded a 
new trial. 


New trial. 
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MARY PROVIDENCE HOUT, Prarntirr, vy. JOHN HENRY HARVELL, JR., 
NINA SMITH HARVELL, ann AUBREY IGNATIUS HOUT, DEFENDANT. 


(Filed 3 May, 1967.) 


Automobiles §§ 35, 48—- Negligence of one driver in turning left across 
path of other driver held sole proximate cause of collision. 


In this action by a passenger in one vehicle against the drivers of both 
vehicles involved in the collision, plaintiff’s allegations were to the effect 
that the driver of the car in which she was riding was traveling in an 
easterly direction and turned left across the highway to enter a filling 
station on the north side of the highway, directly in the path of the 
vehicle traveling in a westerly direction and operated by the other de- 
fendant, without allegation of any facts or circumstances disclosing that 
the operator of the other vehicle had timely notice that the vehicle in 
which plaintiff was riding intended to make a left turn directly in front 
of her. Heid: Demurrer on the part of the driver of the other vehicle was 
properly sustained, notwithstanding allegations that such driver was 
negligent in operating her vehicle at excessive speed and in failing to 
keep a proper lookout, since under the allegations the sole proximate 
cause of the accident was the negligence of the driver of the ear in which 
plaintiff was riding. 


AppEAL by plaintiff from Johnston, J., November 7, 1966 Civil 
Session of RANDOLPH. 

Plaintiff, a passenger in a Chevrolet truck owned and operated 
by her husband, defendant Hout, brought this action against him 
and defendants Harvell to recover for personal injuries inflicted 
upon her in a collision between the Hout truck and a Plymouth au- 
tomobile operated by defendant Nina Smith Harvell and owned by 
her husband, defendant John Henry Harvell, Jr. When the case was 
called for trial, defendants Harvell demurred ore tenus to the com- 
plaint upon the ground that it alleges no facts showing actionable 
negligence on the part of defendants Harvell but affirmatively dis- 
closes that the sole proximate cause of the collision was the negli- 
gence of defendant Hout. 

In brief summary (except when quoted), the complaint alleges: 
On June 19, 1965, about 4:20 p.m., the feme defendant was operat- 
ing the Harvell Plymouth automobile westerly on U. S. Highway 
No. 64, approaching the driveway of a filling station located on the 
north side of the road about one-tenth of a mile south of Asheboro. 
At the same time, defendant Hout was operating his Chevrolet truck 
in an easterly direction approaching the driveway of the same fill- 
ing station. 


Defendant Hout ‘was operating his Chevrolet truck at a 
fast and dangerous rate of speed and in a careless and reckless 
manner and that he did not have his truck under proper con- 
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_ trol and that he did not keep a proper lookout. That as the 
said defendant, Aubrey Ignatius Hout, approached the private 
driveway of the service station in a careless and reckless man- 
ner, he proceeded to make a left turn directly into the path of 
the oncoming automobile which was being driven by the said 
Nina Smith Harvell and jointly caused a collision between the 
two motor vehicles and as a result caused the serious injuries 
to this plaintiff.” 


In addition to the negligence of defendant Hout, defendants Harvell 
were negligent in that, immediately prior to the collision, Mrs. Har- 
vell was not keeping a proper lookout, did not have her automobile 
under proper control, and was driving recklessly and wantonly in 
violation of G.S. 20-140 and at an illegal rate of speed. Defendants’ 
joint and concurring negligence proximately caused plaintiff injury, 
for which she is entitled to recover from them the sum of $20,126.50. 
Judge Johnston sustained the demurrer, and plaintiff appeals. 


Ottway Burton for plaintiff appellant. 
Miller, Beck and O’Briant for defendants Harvell, defendant 
appellees. 


Suarp, J. Under the circumstances detailed in the complaint, 
irrespective of her speed or failure to keep a proper lookout, Mrs. 
Harvell could not have avoided a collision with the Hout vehicle. 
As to defendant Hout, defendants Harvell, and plaintiff—a pas- 
senger in the Hout automobile— the conduct of Mrs. Harvell may 
not be held to constitute one of the proximate causes of the colli- 
sion. The conduct of defendant Hout made the collision inevitable, 
insulated any prior negligence of Mrs. Harvell, and constituted the 
sole proximate cause of the collision. 

The preceding paragraph is a paraphrase of the statement con- 
tained in Loving v. Whitton, 241 N.C. 278, 276, 84 S.E. 2d 919, 922, 
which involved an analogous situation. That case, and the cases cited 
therein, control decision here. In Loving v. Whitton, this Court sus- 
tained a demurrer ore tenus to a complaint containing substantially 
the same allegations as the one we consider here. The plaintiff im 
Loving, a passenger in Whitton’s Cadillac, was injured when it col- 
lided in an intersection with an automobile operated by Gibson. 
Plaintiff alleged that Whitton, traveling on a servient street, failed 
to stop in obedience to the stop sign and “ ‘carelessly and negligently 
‘drove said Cadillac automobile in front of and into the path of the 
automobile driven by the defendant Gibson’ ‘so that there occurred 
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a collision between the two automobiles.’” Jd. at 275, 84 S.E. 2d at 
921. Plaintiff further alleged that Gibson’s negligence was one of 
the proximate causes of the collision in that he drove his automo- 
bile in a careless and reckless manner, failed to keep it under con- 
trol, failed to maintain a proper lookout, exceeded the speed limit, 
and failed to warn of his approach to the imtersection. 

In sustaining Gibson’s demurrer, the Court pointed out that there 
was no allegation that Gibson, in the exercise of due care, could and 
should have timely observed that Whitton did not intend to stop 
and yield the right-of-way. In the absence of such circumstances, 
Gibson had the right to assume that he would obey the law. 

Here, there is likewise no allegation of any fact or circumstance 
sufficient to give Mrs. Harvell timely notice that Hout intended to 
make a left turn directly in front of her in order to enter a filling 
station on his left side of the highway. On the contrary, she alleges 
that he turned without giving “a proper legal signal.’ Defendants 
Harvells’ demurrer was properly sustained. Capps v. Smith, 2638 
N.C. 120, 189 S.E. 2d 19; Lowng v. Whitton, swpra; Aldridge v. 
Hasty, 240 N.C. 358, 82 S.E. 2d 331; Butner v. Spease, 217 N.C. 82, 
6 S.E. 2d 808. See also Shives v. Sample, 238 N.C. 724, 79 S.E. 2d 
193. The ruling of the court below was made without prejudice to 
plaintiff’s right to move for leave to amend her complaint. Should 
she fail to obtain such leave within the time allowed by G.S. 1-131, 
defendants Harvell will be entitled to a judgment dismissing the 
action. 

Affirmed. 


ABRAHAM LINCOLN MABE, PL Laintirr, v. WILLIAM CLYDE GREEN, 
RUTH TEAGUE O’QUINN, anp DANIEL HALFORD O’QUINN, De- 
FENDANTS, 


(Filed 8 May, 1967.) 


1. Automobiles §§ 35, 48— 
Allegations held to show that sole proximate cause of accident was neg- 
ligence of one defendant in making left turn across line of travel of 
second defendant. 


2. Pleadings § 21.1— 
Upon sustaining a demurrer for failure of the complaint to allege a 
cause of action, the action should not be dismissed until the pleader has 
had opportunity to amend. G.S. 1-181. 
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AppEaL by plaintiff from Johnston, J., October 24, 1966 Civil 
Session of RANDOLPH. 

Action for personal injuries, heard on a demurrer to the com- 
plaint. 

Except as quoted, the complaint is summarized as follows: On 
January 29, 1965, at 2:30 p.m., plaintiff was a passenger in the 
Chevrolet automobile owned and operated by defendant Green, who 
was traveling northwardly on U. S. Highway No. 220, approaching 
its intersection with N. C. Highway No. 705. At the same time, de- 
fendant Ruth Teague O’Quinn, operating the Ford automobile be- 
longing to her husband, defendant Daniel Halford O’Quinn, was 
also approaching this intersection. She was traveling south. As a 
result of the joint and concurring negligence of Green and Mrs. 
O’Quinn, the two cars collided in the intersection, and plaintiff was 
injured. Defendant Green was negligent in that he operated his 
Chevrolet carelessly and heedlessly in violation of G.S. 20-140, with- 
out keeping it under proper control, without keeping a proper look- 
out, and at an illegal rate of speed. Mrs. O’Quinn was negligent in 
these same respects and also in that: 


“She violated G.S. 20-154 . . . im that while proceeding 
southward she turned across the right hand Jane of traffic pro- 
ceeding north and more particularly she turned immediately 
in front of the automobile being operated by William Clyde 
Green at an excessive rate of speed without first giving the 
proper signal and ascertaining that such a left hand movement 
could be made in safety.” 


When this case was called for trial, defendant Green demurred 
ore tenus to the complaint for that it alleges no facts constituting 
actionable negligence on his part and affirmatively discloses that the 
conduct of Mrs. O’Quinn was the sole proximate cause of the colli- 
sion and plaintiff’s resulting injuries. Judge Johnston sustained the 
demurrer and entered an order dismissing the action as to defendant 
Green. Plaintiff appeals. 


Ottway Burton for plaintiff appellant. 
Cooke & Cooke for William Clyde Green, defendant appellee. 


Per CurtaM. The ruling of the court sustaining the demurrer 
is affirmed under the authority of Hout v. Harvell, ante, at 274, ...... 
S.E. 2d ...... . The court erred, however, in dismissing the action as 
to defendant Green. Plaintiff was entitled to move under G.S. 1-131 
for leave to amend. The record shows no such motion and contains 
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no order denying such permission. In the event plaintiff fails to 
apply for and to obtain leave to amend within the time allowed by 
G.S. 1-131, defendant Green will then be entitled to a judgment dis- 
missing the action as to him. 

Error and remanded. 


W. CARLTON SWICEGOOD v. PEGGY LOVING SWICEGOOD. 
(Filed 3 May, 1967.) 


1. Habeas Corpus § 8; Divorce and Alimony § 22— 
A judgment awarding the custody of a child under the provisions of 
G.S. 17-89 does not oust the jurisdiction of the court to hear and determine 
a motion in the cause for custody of the child in a subsequent divorce ac- 
tion between the parties, and the court entering the divorce decree has 
exclusive jurisdiction to enter such order respecting the care and custody 
of the child as may be proper. G.S, 50-18. 
2. Divorce and Alimony § 23— 
The welfare of the child is always the paramount consideration in de- 
termining the right to the child’s custody, and while the courts are re- 


luctant to deny either parent all visitation rights, visitation rights should 
not be permitted to jeopardize the child’s welfare. 
3. Same— 

The court, after entering a decree of divorce, directed that the custody 
of the child of the marriage should remain in the father in accordance 
with a prior decree entered under G.S, 17-39, with visitation rights to the 
mother. Held: The: court in the divorce action had jurisdiction to award 
the custody of the child unaffected by the prior order under G.S. 17-39, 
and it was error for the court granting the decree of divorce to award 
the custody of the child without findings of fact from which it could be 
determined that the order was adequately supported by competent evi- 

_ dence and was for the best interest of the child. 


AppraL by plaintiff from Shaw, J., 10 October 1966 Civil Ses- 
sion of Davipson. 

W. Carlton Swicegood filed with the court a petition verified by 
him on 19 July 1965 stating in substance: He is a resident of Da- 
vidson County, North Carolina. The petitioner and the respondent, 
Peggy Ann Swicegood, were married 9 July 1960, and to this mar- 
riage was born one child, Shelia Diane Swicegood, age two and one- 
half years. On the morning of 17 July 1965, at about 2 am., the re- 
spondent left the home of petitioner without cause and without ad- 
vising petitioner where she was going or when she would be back. 
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Petitioner found her about 4 a.m. They have not lived together 
since that time. Prior thereto the respondent has shown interest 
from time to time in Benny Robertson, a cousin of the respondent, 
and others. For the last several months while petitioner was work- 
ing, respondent stayed at home during the time he was away only 
a small part of the time. Petitioner at the present time has the cus- 
tody of their minor daughter, but the respondent continues to molest 
petitioner and their daughter. Petitioner is a fit and suitable person 
to have the custody of said minor child. Petitioner prays the court, 
pursuant to the provisions of G.S, 50-13, to compel respondent to de- 
sist from interference with his custody of their daughter, and that 
the custody of their daughter be awarded to him. 

Peggy Ann Swicegood filed an answer to the petition stating in 
substance: The residence of the parties, their marriage, and the 
birth of a minor daughter, Shelia Diane Swicegood, are admitted. 
The other allegations of the petition are denied. It is alleged that 
petitioner gave their daughter to the respondent on 19 July 1966, 
and that their daughter has been with her and under her care and 
control since then. She is a fit and suitable person to have the cus- 
tody of their minor daughter. Wherefore, the respondent prays that 
the court award to her the permanent custody of their minor daugh- 
ter, and that the court enter an order requiring petitioner to provide 
adequate support for their child. 

In the record before us there is a judgment entered by Walter E. 
Crissman, Judge presiding, on 14 October 1965. This judgment re- 
cites, “Under order dated July 30, 1965, the defendant was granted 
the care, custody and control of Shelia Diane Swicegood, except 
the plaintiff was to have the care, custody and control of Sheila 
Diane Swicegood from 9 o’clock a.m. on Saturday until 5 o’clock 
p.m. on Sunday.” A summary of the rest of this judgment is as 
follows: The above entitled special proceeding came on again to be 
heard respecting the custody of Shelia Diane Swicegood. It appeared 
to the court that notice of this hearing was served upon the defend- 
ant, Peggy Ann Swicegood, on 7 October 1965. It further appeared 
to the court that the respondent failed to appear pursuant to said 
notice, and Hubert E. Olive, Jr., formerly attorney for the re- 
spondent, advised the court that he no longer represented the de- 
fendant, but that he had talked with her concerning the same on 
13 October 1965. It further appeared to the court that since 30 July 
1965 there has been a material change in the facts concerning the 
conduct of respondent Peggv Ann Swicegood, and the court being of 
the opinion from affidavits presented on 138 October 1965 that Shelia 
Diane Swicegood should not be in the custody of respondent, the 
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court found as a fact that W. Carlton Swicegood is a fit, competent 
and capable person to have the care and control of Shelia Diane 
Swicegood, and that it would be for the best interest and welfare of 
Shelia Diane Swicegood to be in the care and custody of her father. 
It was, therefore, decreed and ordered that W. Carlton Swicegood 
be granted the exclusive custody of their said minor daughter. 

By a complaint verified on 23 July 1966, W. Carlton Swicegood 
filed a complaint in the Superior Court of Davidson County pray- 
ing for an absolute divorce from his wife, who is called in this com- 
plaint Peggy Loving Swicegood, on the ground of continuously liv- 
ing separate and apart for one year. The complaint recites that one 
child was born of the marriage, Shelia Diane Swicegood, who is now 
three and one-half years old, and who is in the custody of plaintiff. 
He prays that he be given an absolute divorce, and that he be granted 
the custody of Shelia Diane Swicegood. 


The defendant filed an answer admitting the material allega- 
tions of the complaint, and for a further answer and defense she al- 
leges in substance: Plaintiff has refused to allow the defendant to 
see or visit with Shelia Diane Swicegood since October 1965. Plain- 
tiff and his father live together in Davidson County, and there is 
no woman in the house. Shelia Diane Swicegood is cared for by 
relatives of her father. Defendant is a fit and suitable person to have 
the care and custody of her daughter. Wherefore, she prays that she 
be granted the custody of her daughter, and that plaintiff be re- 
quired to support said child. Her answer was signed by Hubert E. 
Olive, Jr., as her attorney. The divorce action was tried by Shaw, 
Judge presiding at the 19 September 1966 Civil Session of Davidson 
County. A judgment was entered granting the plaintiff an absolute 
divorce from the defendant. This judgment was signed on 23 Sep- 
tember 1966. 


On 13 October 1966, Shaw, Judge presiding, entered an order 
which is summarized as follows: The cause came on to be heard 
upon motion by defendant to determine the custody of Shelia 
Diane Swicegood. The court found as a fact that the court had 
theretofore awarded to W. Carlton Swicegood the custody of Shelia 
Diane Swicegood, and that the court had adjudged that the parties 
be granted an absolute divorce from each other, and it further ap- 
pearing to the court that the custody of Shelia Diane Swicegood 
shall remain in her father, and that visiting privileges should be 
granted to the child’s mother, it was ordered and decreed that the 
mother shall have the said Shelia Diane Swicegood with her from 
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10 am. until 6 p.m. every other Saturday beginning 15 October 
1966. 
Plaintiff excepted to the signing of this order and appeals. 


Wilson and Beeker by Ned A. Beeker for plaintiff appellant. 
No counsel for defendant appellee. 


Per CuriAM. We have before us two addenda to the record. 
The first addendum is a petition of W. Carlton Swicegood verified 
by him on 19 July 1965, seeking the custody of his two and one-half 
year old daughter, Shelia Diane Swicegood, born of the marriage 
between him and respondent, and seeking an order requiring re- 
spondent to desist from interference with the custody of the said 
child. This petition states that it is brought pursuant to the pro- 
visions of G.S. 50-18, which is in error, because it was brought un- 
der the provisions of G.S. 17-39, as set forth in the order of Judge 
Crissman entered at the 30 July 1965 Session of the Superior Court 
of Davidson County, which appears in the second addendum to the 
record. The order dated 30 July 1965 and the judgment dated 14 
October 1965 of Judge Crissman and the order of Judge Shaw dated 
13 October 1966 in respect to the custody of Shelia Diane Swice- 
good were entered in the Superior Court of Davidson County, al- 
though in different cases. 


G.S. 50-13 reads: 


“After the filing of a complaint in any action for divorce, 
whether from the bonds of matrimony or from bed and board, 
both before and after final judgment therein, it is lawful for 
the judge of the court in which such application is or was 
pending to make such orders respecting the care, custody, tui- 
tion and maintenance of the minor children of the marriage as 
may be proper, and from time to time to modify or vacate such 
orders, and may commit their custody and tuition to the father 
or mother, as may be thought best; or the court may commit 
the custody and tuition of such infant children, in the first 
place, to one parent for a limited time, and after the expiration 
of that time, then to the other parent; and so alternately. 


? 


A judgment awarding the custody of a child under the pro- 
visions of G.S. 17-39 does not oust the jurisdiction of the court to 
hear and determine a motion in the cause for the custody of the 
children or a child in a subsequent divorce action between the 
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parties. Robbins v. Robbins, 229 N.C. 4380, 50 S.E. 2d 188; Wedding- 
ton v. Weddington, 243 N.C. 702, 92 8.E. 2d 71. 

When plaintiff obtained an absolute divorce in the case heard 
by Judge Shaw, Judge Shaw after final judgment therein had ex- 
clusive jurisdiction by the specific terms of G.S. 50-138 to make such 
orders respecting the care and custody of Shelia Diane Swicegood 
as may be proper. Coggins v. Coggins, 260 N.C. 765, 1838 S.H. 2d 
700; Story v. Story, 221 N.C. 114, 19 S.E. 2d 186; 3 Lee, N. C. 
Family Law, 3d Ed., § 222, p. 9. Professor Lee, zbid, p. 10, states: 
“A decree awarding the custody of a child in a habeas corpus pro- 
ceeding does not oust the court of jurisdiction to hear and deter- 
mine the custody of the child in a subsequent divorce proceeding 
under G.S. 50-13.” 

While the welfare of a child is always to be treated as the para- 
mount consideration, the courts recognize that wide discretionary 
power is necessarily vested in the trial courts in reaching decisions 
in particular cases. Griffin v. Griffin, 237 N.C. 404, 75 S.H. 133; 2 
Strong’s N. C. Index, Divorce and Alimony, § 24. We have fre- 
quently stated that the findings of the court in regard to the custody 
of children are conclusive when supported by competent evidence. 
2 Strong’s Index, ibid. Judge Shaw in his order dated 13 October 
1966 found two facts, to wit, that the court has heretofore awarded 
to W. Carlton Swicegood the custody of the said Shelia Diane 
Swicegood and that the court has granted the parties an absolute 
divorce. Without finding any additional facts, Judge Shaw entered 
an order that the custody of the said Shelia Diane Swicegood shall 
remain with her father and that visiting privileges shall be granted 
to the child’s mother, Peggy Loving Swicegood, from 10 a.m. until 
6 p.m. every other Saturday beginning 15 October 1966. Courts are 
generally reluctant to deny all visitation rights to the divorced 
parent of a child of tender age, but it is generally agreed that visi- 
tation rights should not be permitted to jeopardize a child’s wel- 
fare. Annot. 88 A.L.R. 2d 148, 8§ 3(d) and 6. Judge Shaw’s order is 
fatally defective in that he has entered an order awarding the cus- 
tody of Shelia Diane Swicegood to the father and visitation rights 
to the mother without any detailed findings of fact from which we 
can determine that his order is adequately supported by competent 
evidence, and is for the best welfare of Shelia Diane Swicegood. 
Judge Crissman’s order and judgment in respect to the custody of 
Shelia Diane Swicegood did not oust the court of jurisdiction to hear 
and determine the custody of this child in the action in which the 
parties were subsequently divorced. Judge Shaw’s order is vacated, 
and the case is remanded to the Superior Court of Davidson County 
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for detailed findings of fact by the judge of that court in the di- 
vorce action between the parties which was instituted and granted 
in the Superior Court of Davidson County, as to what is best for the 
welfare of this child, and for such orders as may be proper. 

Error and remanded. 


STATE OF NORTH CAROLINA v. HERBERT BLUE. 
(Filed 3 May, 1967.) 


1. Criminal Law § 162— 

Where the record does not disclose what the answer of the witness 
would have been had the witness been permitted to testify, appellant has 
failed to show prejudicial error in the exclusion of the testimony, since 
the burden is upon appellant to show prejudicial error and it cannot be 
assumed that the answer of the witness would have been adverse to him. 


2. Criminal Law § 161— 
The charge of the court will be construed contextually, and exceptions 
to excerpts therefrom will not be sustained when the charge is free from 
prejudicial error when so construed. 


AppEAL by defendant from McLaughlin, J., November 1966 Ses- 
sion of the Superior Court of Moore County. 

The defendant was charged in a bill of indictment with the first 
degree murder of Eddie Cossom on 27 August 1966. Upon the call 
of the case for trial, the solicitor announced that he would not seek 
a verdict of murder in the first degree but would ask for a verdict 
of guilty of murder in the second degree or manslaughter. The de- 
fendant entered a plea of not guilty. 

The State offered the evidence of Paul Brady, which was to the 
effect that the incident occurred at Alee Mason’s Snack Bar; that 
he and the defendant were sitting on a bench talking when Eddie 
Cossom, the deceased, said ‘““Keep your hands out of my face.” Later, 
Eddie said in a louder tone, “Keep your hands out of my face, don’t 
put your hands in my face,” that the defendant then walked over 
and told the deceased, ‘Don’t talk to my brother like that,” to which 
Eddie replied, “I’m not talking. I ain’t bothering you.” The defend- 
ant again said “Just don’t talk to my brother like that,” and started 
firing; that the defendant had taken a pistol from his right pocket 
and had it in his right hand; that he fired four or five times. Eddie 
wasn’t doing anything but just standing there. The last two times 
he (Blue) fired, Eddie threw up his hands and stood there for about 
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four or five seconds. On the last shot he threw up his hands like he 
was hit, then fell against the wall and slid on out in the floor. Blue 
left, telling the people not to come out in the yard. Eddie was on 
the floor making a noise, sort of groaning, and had a bloody spot 
on his left breast about as big as a nickel. The shooting was about 
1 o’clock or 2 o’clock, and Eddie lived 25 or 40 minutes after he was 
shot. The undertaker removed his body about 4 o’clock in the morn- 
ing. 

The coroner testified that he found a bullet wound through the 
heart which caused the death of the deceased. There was another 
bullet wound through the neck. He examined the deceased on the 
floor and stated that Eddie had no weapon in his pockets. 

Lonnie James testified that he was present at the time of the 
shooting, that Blue got up off the bench and told Eddie not to 
talk to his brother that way, walked about five feet until he got 
within three feet of Eddie when he pulled a pistol from his right 
pocket and started shooting in the direction of the deceased. He said 
he didn’t hear Eddie say anything, or see him do anything, and did 
not see him with anything in his hand. 

The defendant testified in his own behalf that the deceased had 
claimed he (Blue) was an undercover man and was there buying 
whiskey to turn people up, that the deceased opened his knife and 
that Brady, State’s witness, told the deceased he had a knife and 
to cut him (Blue); that he, the defendant, started to go out the 
door, and he met Brady and took a gun from him, and that Brady 
told the deceased to cut him. The defendant denied that he owned 
a pistol or took one to the Snack Shop, and said he had never seen 
the deceased before that time. He said he fired because he couldn’t 
get out of the place, that one man was coming on him with a knife, 
and that James was standing by the door and wouldn’t let him get 
out, and that he took the pistol from James. The defendant’s sister, 
Ruth Blue, and a brother, John Blue, gave similar accounts of the 
incident, saying that Cossom had a long knife and was coming on 
the defendant and got close enough to him to kick him in the 
stomach. 

Upon a conviction of manslaughter, a prison sentence of not less 
than 15 nor more than 18 years was pronounced, and the defendant 
appealed. 


Seawell & Seawell & Van Camp by H. F. Seawell, Jr., Attorneys 
for defendant appellant. 

T. W. Bruton, Attorney General, and Ralph Moody, Deputy At- 
torney General, for the State. 
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Per CurtaM. The defendant groups his exceptions into two 
categories. The first of them is to the action of the court in sus- 
taining the State’s objection to some eleven questions asked by his 
counsel, most of which were asked of the State’s witnesses. On cross 
examination it would appear that the court was correct in all the 
rulings, but in none of them is the expected answer of the witness 
shown, and thus we are left to conjecture as to whether the answers 
would have been favorable to the defendant or unfavorable. 

The ruling requiring that the proposed answers be shown is not a 
pure technicality —it is a practical requirement. Unless the answer 
would be favorable to the propounder, he has not been disadvantaged, 
and if he would have been, the trial court, and we, are entitled to 
that knowledge. Neither should be required to surmise what oe 
answer might have been. 

In State v. Poolos, 241 N.C. 382, 85 S.E. 2d 342, Denny, J. 
(later C.J.) said: 


“The record does not disclose what the reply of the witness 
would have been if she had been permitted to answer; conse- 
quently, it is impossible for us to know whether the ruling was 
prejudicial to the defendant or not . . . the burden is upon 
the appellant not only to show error but to show that such error 
was prejudicial to her. We cannot assume that the answer of 
the witness would have been in the affirmative ... it is 
what the witness would have said in response to the question, 
if she had been permitted to answer, that would enable us to 
determine whether the appellant was prejudiced by the ruling 
below.” 


Chief Justice Denny quotes from other cases: 


“<Sinee the record fails to disclose what the witness would 
have said, we cannot assume that his answer would have been 
favorable to the defendant. It would be vain to grant a new 
trial upon the hazard of an uncertain answer by the witness.’ ”’ 
And “‘The record does not show what the answer of the wit- 
ness would have been if permitted to answer. Competency of 
the testimony is not, therefore, presented by the assignments of 
error.’ ” 


If the question and proposed answer are of substantial import, 
the answer can be supplied then by excusing the jury and having the 
witness make it for the stenographic record. If this procedure is not 
deemed practical and is too time-consuming, the answer may be 
supplied later by order of the court or upon agreement of counsel. 
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The court sustained the State’s objection to two statements made 
by the defendant in his testimony but committed no error in do- 
ing so. 

The other group of exceptions relate to the judge’s charge. The 
criticism is directed towards the following summarized statements 
of the court: (1) that the solicitor was not seeking a verdict of first 
degree murder but a verdict of guilty of murder in the second de- 
gree or manslaughter; (2) that it was for the jury to determine the 
degree of guilt, if any, “or to say—-that he is not guilty of either 
offense’; (3) the use of excessive force to repel an assault constitutes 
manslaughter; and (4) the court’s reference to “perfect and imper- 
fect right of self-defense.” 

An examination of the entire charge with particular reference 
to the exceptions reveals no error; and, in fact, it is a very clear, 
thorough and proper charge. Even taken alone, none of the excep- 
tions are justified, and in each instance the quoted section is pre- 
ceded, or followed by, full and correct statements of the law. 

This was a typical case for determination by a jury. The State’s 
evidence showed a completely unjustified killing, while the defend- 
ant’s evidence would, if believed, justify a verdict of not guilty upon 
the grounds of self-defense. The evidence amply sustained a verdict 
of guilty of manslaughter, and in the trial we find 

No error. 


STATE v. FREDERICK ELDRIDGE MARTIN. 
(Filed 8 May, 1967.) 


1. Indictment and Warrant § 17— 

Discrepancies in the appellation given by the witnesses to a commer- 
cial establishment do not constitute a fatal variance when it is apparent. 
that the names were used interchangeably by the witnesses to identify the 
same establishment named in the bill of indictment. 


2. Same— 

Defendants were charged with breaking and entering and larceny from 
a building located at “1720 North Boulevard.” The witnesses referred to 
the location as “1720 Louisburg Road.” Held: Averments in the indict- 
ment as to the address were not descriptive of the offenses, and the bill of 
indictment being specific in describing the property taken, there was no 
fatal variance, the possibility of double jeopardy being obviated by the 
right to offer extrinsic evidence showing that both names were used for 
the same street. 
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3. Criminal Law § 31— 
A court will take judicial notice of the names of streets, squares and 
public grounds of the municipality in which it is sitting. 


AppEaAL by defendant from Braswell, J., 2 January 1967 Regular 
Criminal Session of WAKE. 

Deiendant, Fred Eldridge Martin, and three other defendants 
were charged in a bill of indictment with breaking and entering, 
larceny of property of the value of $10,000, and receiving stolen 
goods. A nonsuit was entered on the count of receiving. The count 
as to breaking and entering charged that defendant broke and en- 
tered a certain building “occupied by one Hill’s Sporting Goods, 
Inc., a corporation, located at 1720 Louisburg Road, Raleigh.” 
Martin entered a plea of not guilty. The three codefendants, Par- 
tozes, Hart and Griffin, each entered a plea of guilty as charged. 

The State offered evidence of Edward Martin Hill, who testified, 
inter alia, substantially as follows: “I am Edward Martin Hill. My 
business is Hill’s Inc. That business is incorporated. The business is 
located at 1720 North Boulevard, Raleigh.” He stated that the 
building was entered through a rear window after the bars had been 
pried loose. He further testified to other damage to the building, and 
that guns, pistols, and other merchandise of the value of $10,000 
were removed from the premises. 

Defendants Griffin and Hart testified that they went out to 
Hill’s in defendant Martin’s car, and that Griffin and Partozes broke 
and entered the building while Martin and Hart kept a lookout. A 
door was broken from the inside and Martin backed his car up to 
the door, where the merchandise was loaded into the car and car- 
ried away by defendants. | 

Defendant Martin offered no evidence. The jury returned ver- 
dict of guilty of breaking, entering and larceny as charged in the 
bill of indictment. 

The counts were consolidated for the purpose of judgment and 
defendant was sentenced to the State Prison for a term of eight 
years. Defendant appealed. 


Attorney General Bruton and Staff Attorney Wilson B. Partin, 
Jr., for the State. 
Boyce, Lake & Burns for defendant appellant. 


Per CurtaM. Defendant contends there was a fatal variance 
between the indictment and proof, in that the indictment charges 
defendant broke and entered “Hill’s Sporting Goods, Ine., 1720 
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Louisburg Road, Raleigh,’ and in the proof the corporation was 
variously referred to as ‘“Hill’s, Inc.,”’ “Hill’s Sporting Goods,” or 
“Hill’s,” located at 1720 North Boulevard. The names were used in- 
terchangeably by the witnesses to identify the same occupant of the 
building and the same owner of the property. 

In State v. Wyatt, 254 N.C. 220, 118 S.E. 2d 420, the indictment 
for embezzlement alleged ownership in the “Pestroy Exterminating 
Company.” The bill of particulars laid the ownership in “Pestroy 
Exterminators, Inc.,” and the witnesses in their testimony referred 
to both of those names and “Pestroy Exterminating Corporation’”’ 
interchangeably. The court there held no fatal variance existed be- 
tween the allegations and proof, it being apparent that all the wit- 
nesses were referring to the same corporation. In the instant case, 
it is apparent from the record that all the witnesses were talking 
about the same corporation. See also State v. Wilson, 264 N.C. 595, 
142 S.E. 2d 180. 

Defendant further contends fatal variance between the address 
alleged in the indictment and the proof offered. ‘‘Where an indict- 
ment alleges the particular place where an act took place, and such 
allegation is not descriptive of the offense, and is not required to be 
proved as laid in order to show the court’s jurisdiction because 
such jurisdiction is established by other evidence admissible under 
other allegations, a variance which does not mislead accused or ex- 
pose him to double jeopardy is not material.” 42 C.J.S., Indictments 
and Informations, § 256, p. 1276. 

Here, the allegations as to address were not descriptive of the 
offense of breaking, entering and larceny, and the bill of indictment 
was so specific as to contain as a part thereof an itemized, detailed 
“description of property taken.” The bill of indictment described the 
building so as to remove it from the application of G.S. 14-72 and 
established jurisdiction in Wake County Superior Court. Thus de- 
fendant could not have been misled in the preparation of his de- 
fense. 

The possibility of double jeopardy would be cured by extrinsic 
evidence that 1720 Louisburg Road and 1720 North Boulevard are 
one and the same place. In the case of State v. Hicks, 233 N.C. 511, 
64 S.E. 2d 871, the Court, speaking through Ervin, J., stated: 


“Tt is an ancient and basic principle of criminal jurisprudence 
that no one shall be twice put in jeopardy for the same offense. 


) “Whether the facts alleged in the second indictment, if given 
in evidence, would have sustained a conviction under the first 
is always to be determined by the court from an inspection of 
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the two indictments. S. v. Nash, supra, (86 N.C. 650). Whether 
the same evidence would support a conviction in each case is to 
be determined by a jury from extrinsic testimony if the plea of 
former jeopardy avers facts dehors the record showing the iden- 
tity of the offense charged in the first with that set forth in the 
last indictment. S. v. Bell, supra (205 N.C. 225, 171 S.E. 50).” 


Moreover, the road referred to serves traffic from downtown Raleigh 
to Louisburg and other northern points, and is one of the most used 
thoroughfares in the City of Raleigh. Upon the Court taking ju- 
dicial notice that Louisburg Road and North Boulevard are one and 
the same road, the number 1720 would specify the exact situs. 
“Courts sitting in a city judicially notice the streets, squares, the 
public grounds thereof, their location, and relation to one another, 
and the direction in which they run as laid down on an official map 
of the city.” 20 Am. Jur., Evidence, § 54, p. 78. The variance was 
not fatal and did not require a nonsuit. 

We have carefully examined those portions of the charge of the 
court which defendant assigns as error, and, reading the same con- 
textually, we find no prejudicial error. 

No error. 


STATE v. HAROLD SMITH. 
(Filed 3 May, 1967.) 


1. Assault and Battery § 14— 

Testimony of one witness to the effect that he saw defendant and his 
victim fighting, of another that he saw defendant chasing his victim with 
a knife, of a third that after defendant was subdued the victim was 
bleeding profusely, with medical testimony that the wounds were extensive 
and would have caused death but for prompt medical treatment, held 
sufficient to be submitted to the jury, notwithstanding testimony of the 
victim tending to exculpate defendant. 


2. Constitutional Law § 30— Record held not to disclose violation of 
defendant’s constitutional right to speedy trial. 

Defendant contended that the prosecution against him should be dis- 
missed because of the elapse of some thirty months from the time of the 
offense to the time of trial. The record disclosed that on two occasions 
when defendant was called for trial, mistrials were ordered on his mo- 
tion because of unfavorable publicity, that after the second trial defend- 
ant requested that he be tried within 90 days, but that it was impossible 
to do so because of congestion of the docket and the necessity of giving 
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priority to prisoners in jail on default of bond, and that defendant was 
serving a life sentence and a concurrent 36 year Federal sentence at the 
time of the offense charged and was getting credit upon the service of 
these sentences during the delay. Held: The record discloses that de- 
fendant was tried as soon as practical after delays granted on his own 
motion, and that defendant was not prejudiced by the delay. 


APPEAL by defendant from Braswell, J., at the January, Regular 
Criminal Session, 1967, of Waxe County Superior Court. 

On 26 August 1964 the defendant Harold Smith was serving a 
life sentence in the State Prison of North Carolina, and he was also 
serving a federal sentence of 36 years. On that date he was charged 
with committing an assault with a deadly weapon with the intent to 
kill Jessie Perry, who was also serving a life sentence. 

The defendant was placed on trial on the felonious assault charge 
at the December Term 1964 of Wake County Superior Court. Dur- 
ing the trial, and upon motion of his counsel, because of unfavorable 
newspaper articles, a mistrial was ordered. 

He was again placed on trial for this offense at the July 1965 
Term, and because of a repetition of the unfavorable publicity dur- 
ing the trial, the motion by his counsel for a mistrial was again 
granted. 

The defendant was placed on trial for the third time at the 
January Term 1967. The State offered the evidence of L. V. Step- 
henson, a prison employee, that he saw the defendant and Jessie 
Perry fighting, that Stephenson attempted to separate them and 
Perry ran down the hall, that Smith ran after him, having a knife 
in his hand, and that during the fight Smith was swinging both his 
hands at Perry. Sgt. Rice testified that he saw Smith chasing Perry 
with a knife. Captain Garrison testified that he also saw Smith chas- 
ing Perry with a dagger and that after Smith had been subdued that 
Perry was bleeding extremely, that he had a cut on his forehead 
and left forearm. Doctor Charles Phillips attended Perry and testi- 
fied that he was “bleeding profusely from four wounds -— one on the 
left wrist, one on left forehead, left palm and left chest,” and thai 
in his opinion Perry would have died had he not received prompt 
treatment. 

The defendant did not testify but called his alleged victim, 
Perry, as a witness. He said that “another guy,” whom he had never 
seen before and whose name he did not know, started cutting him, 
that Smith came up and “grabbed at this guy and when he did, I 
ran into the back hall . . . If Smith had a knife, I did not see it 

(he) did not cut me. . . .” 
Upon a verdict of guilty of an assault with a deadly weapon, the 
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Court imposed an additional vosyenr prison sentence, and the de- 
fendant appealed. 


George M. Anderson and E. Ray Briggs, attorneys for defendant 
appellant. 
T. W. Bruton, Attorney General, and George A. Goodwyn, As- 
sistant Attorney General, for the State. 


Per Curiam. The defendant excepts to the refusal of the court 
to allow his motion for nonsuit at the close of the State’s evidence 
and at the close of all the evidence. However, from a consideration 
of the evidence related in the statement of facts, we hold that it 
was sufficient to support the verdict and repel the motions for non- 
sult. 

The defendant strenuously argues that the cause against him 
should have been dismissed for failure to grant a speedy trial as 
guaranteed by the Sixth Amendment to the United States Consti- 
tution. He offered evidence that between the date of the alleged 
offense and his last trial that a period of some thirty months had 
elapsed, during which time he was confined to a small cell on death 
row at the State’s Prison. He testified that when the second mis- 
trial occurred in July 1965 that he requested that he be tried again 
within ninety days, and that he wrote the solicitor, the judge, the 
Attorney General, and others, on numerous occasions, requesting a 
speedy trial, but sustained a burdensome delay. 

The State in reply called attention to the fact that the defend- 
ant was tried promptly the first time, and that a mistrial resulted 
upon the defendant’s motion; that he was tried again within a few 
months, and the second mistrial became necessary and was granted 
upon the defendant’s motion. 

In response to the defendant’s motion to dismiss, the solicitor as- 
serted that he had a limited number of terms of court during the 
period in question, that there were always many prisoners in jail 
because of their inability to give bond, that there were some 300 
cases on the docket, that it was not practical to dispose of the case 
earlier, and that defendant has suffered no deprivation, since he was 
serving and getting credit upon his sentence while awaiting trial. 

In the recent case of State v. Hollars, 266 N.C. 45, 145 S.E. 2d 
309, Justice Sharp discussed the subject of speedy trials in connec- 
tion with the Sixth Amendment. She quoted from 22A C.J.S., Crim- 
inal Law, § 467(4) as follows: 


“Four factors are relevant to a consideration of whether de- 
nial of a speedy trial assumes due process proportions: the 
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length of the delay, the reason for the delay, the prejudice to 
defendant, and waiver by defendant.” 


She further stated, “the right to a speedy trial is not violated by un- 
avoidable delays nor by delays caused or requested by defendants.” 

While it is true that it was some thirty months from the time of 
the event until a jury trial was completed, it must be remembered 
that two other trials had been held earlier and that due to no fault 
on the part of the State, but in the interest of the defendant’s wel- 
fare, mistrials were ordered. Had the defendant been held in jail as 
a prisoner because of his inability to make bond, we are quite sure 
that he would have received an earlier trial, since the solicitors 
generally attempt to try jail cases before getting to those where 
the defendants are at liberty on bond. In this case the defendant 
has suffered no prejudice by the delay. Having a life sentence im- 
posed in 1961 to serve and a 36-year federal sentence, running con- 
currently with it, the defendant could have had no practical or sub- 
stantial hope of pardon or parole prior to the time of his 1967 trial. 
Meanwhile, he was getting credit upon the service of these sentences 
so that we cannot find that he suffered any disadvantage by the 
delay. 

In State v. Patton, 260 N.C. 359, 132 S.E. 2d 891, the following 
language was used: 


“The Court said in Beavers v. Haubert, 198 U.S. 77, 49 L. 
ed. 950, 954: ‘The right of a speedy trial is necessarily relative. 
It is consistent with delays and depends upon circumstances. It 
secures rights to a defendant. It does not preclude the rights of 
public justice.’ 

“The constitutional right to a speedy trial is designed tu 
prohibit arbitrary and oppressive delays which might be caused 
by the fault of the prosecution. Pollard v. United States, 352 
U.S. 354, 1 L. ed. 2d 393; State v. Hadley, Mo., 249 S.W. 2d 
857. The right to a speedy trial on the merits is not designed as_ 
a sword for defendant’s escape, but as a shield for his protec- 
tion.” ; 


In view of the above succinct statements of the purpose of the 
constitutional safeguard and the exhaustive and thorough opinion 
of Justice Sharp in the Hollars case, we find it unnecessary to dis- 
cuss the question further. : 

No error. 
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GRACE FERGUSON GARNER v. JOHNIE D. GARNER. 
(Filed 3 May, 1967.) 


Divorce and Alimony § 18; Appeal and Error § 46-— 


An order of the court directing the husband to make specified payments 
to his wife until the birth of their child, without any provision for pay- 
ments thereafter, expires upon the birth of the child, and upon the hear- 
ing of a motion for subsistence and counsel fees pendente lite made af- 
ter the birth of the child it is error for the court to hold that the prior 
order should not be modified, and the discretionary order of the court 
that the matter should be continued under the prior order will be va- 
cated and the cause remanded, since such discretion was not exercised 
with respect to the controlling factual conditions. 


- Apprau by plaintiff from Johnston, J., 24 October 1966 Civil Session 
of the Superior Court of RANDOLPH County. 


The defendant’s first wife died 28 September 1965. Less than six 
months later he married the plaintiff who was then pregnant with his 
child. The child was born within six months of the marriage. Some ten 
weeks later, the new marriage ended in separation, and the defendant 
and his bride entered into an agreement whereby the husband agreed to 
pay $60.00 per month to his wife for six months and to pay $30.00 per 
month for the support of the expected child. Each released the other 
from any more obligations. This agreement was approved in accordance 
with the statute in which a justice of the peace found that it was not 
unreasonable or injurious to the wife. 


The plaintiff initiated this action on 19 July 1966 in which she 
sought support under the provisions of G.S. 50-16, alleging that the 
separation agreement was, on its face, unreasonable to her, and that 
the defendant was earning $1,000.00 per month. When the matter came 
on before Judge Latham, the parties agreed upon a payment to the wife 
of $100.00 per month, until the birth of the child, without prejudice to 
the claims of either. This agreement was put in the form of an order 
and was signed by Judge Latham. It contained the following: 


“Ir Is, THEREFORE, ORDERED, ADJUDGED AND DecreEep, in the 
discretion of the court: 

“T. That the defendant shall pay into the office of the Clerk of 
Superior Court of Randolph County the sum of One Hundred and 
00/100 ($100.00) Dollars per month for the support of the plaintiff, 
That the first payment shall be due today and a like sum of 
One Hundred and 00/100 ($100.00) Dollars shall be paid on 
the Ist day of each successive month thereafter until the birth 
of the child. That the clerk of Superior Court shall disburse 
these sums to the plaintiff.” 
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The order contained no provision for the support of the wife other 
than the section quoted above. 

The defendant was cited for contempt for failing to comply with 
his agreement and the order of the court, and upon a hearing before 
Judge Walter E. Brock on 19 September 1966, the court found that 
“the defendant was in arrears on the payments due on said order at 
the time a warrant issued for him for issuing a worthless check, 
however, since said time the court further finds as a fact that the 
defendant has not only paid the payment due that was in arrears at 
the time of the issuing of this order but the September payment as 
well.” The judge then ordered that the defendant pay plaintiff’s at- 
torney $25.00 for representing the plaintiff in this contempt matter. 
This is the import of the order, there being no finding as to contempt, 
or the lack of it, and no order discharging the defendant nor pro-— 
viding for future payments. 

On the same date, but in an additional order, Judge Brock al- 
lowed the motion of the defendant that parts of Mrs. Garner’s com- 
plaint be stricken and allowed her 20 days within which to file an 
amended complaint. This having been done, the plaintiff again sought 
an order of support, and a hearing was had before Judge Johnston 
on 25 October 1966. The resulting order was as follows: 


“This matter coming on to be heard before the undersigned 
Judge presiding at the October 24, 1966 Civil Session of Su- 
perior Court of Randolph County upon motion by the plain- 
tiff for alimony pendente lite, custody and support of the minor 
child born of the marriage of the plaintiff and the defendant 
and for reasonable counsel fees in the above entitled action and 
it appearing to the court that an order has heretofore been 
filed in the cause on August 9, 1966, signed by his Honor James 
F, Latham and that no modification of that order should be 
made at this time. 

“THEREFORE, IT Is OrDERED, ADJUDGED AND DercrEEp in the 
discretion of the court that this matter be continued under the 
order heretofore entered in the cause.” 


From the foregoing order of Judge Johnston, the plaintiff ap- 
pealed. 


Ottway Burton, Attorney for plaintiff appellant. 
Walker, Anderson, Bell & Ogburn by Deane F. Bell, Attorneys 
for defendant appellee. 
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Per CurtaM. The law applicable to this case is well stated in 
Butler v. Butler, 226 N.C. 594, 39 S.E. 2d 745, where Seawell, J., 
speaking for the Court, said: 


“The allowance of support and counsel fees pendente lite in 
a suit by the wife against the husband for divorce or ali- 
mony without divorce is, in certain aspects, within the dis- 
cretion of the court. It is not, however, an absolute discretion 
to be exercised at the pleasure of the court and unreviewable. 
It is to be exercised within certain limits and with respect to 
factual conditions which are controlling. Generally speaking (and 
excluding statutory grounds for denial), allowance of support 
to an indigent wife while prosecuting a meritorious suit against 
her husband under G.S. 50-16, for alimony without divorce — 
and in similar actions here and elsewhere —is so strongly en- 
trenched in practice as to be considered an established legal 
right. In such case discretion is confined to consideration of the 
necessities of the wife on the one hand, and the means of the 
husband on the other. But to warrant such allowance the court 
is permitted and expected to look into the merits of the action, 
and would not be justified in allowing subsistence and counsel 
fees where the plaintiff, in law, has no case. 

“The Court is of opinion that the jurisdiction of the court 
invoked under G.S. 50-16, is not barred by the separation agree- 
ment pleaded, and that within the frame of her present action, 
the plaintiff may seek such relief as she may be entitled to 
have.” (Citations omitted) 


Judge Latham’s order of 9 August 1966 had no provision for 
the support of the expected child which was born one month later, 
September 9, 1966. The order provided for the support of the mother 
“until the birth of the child.” Consequently, the order had expired 
when the cause was heard before Judge Johnston on 25 October 
1966. 

Upon the admission of the defendant before Judge Johnston that 
he was making $200.00 a week and the allegation by the wife that 
she had no income whatever except from the charity of her people, 
the court was required to exercise its discretion. Although the order 
of Judge Johnston includes the phrase “in the discretion of the 
court,” it would appear from this record that it was not “exercised 
with respect to factual conditions which are controlling,” and that 
the plaintiff is entitled to an award for herself and her baby unless 
upon a further hearing facts are shown which do not appear in the 
present record. 
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The cause is remanded for a hearing upon the application of the 
plaintiff for support of herself and her child and for the exercise oi 
the sound discretion of the court. 

Error and remanded. 


STATE v. JAMES F. KINLEY. 
(Filed 8 May, 1967.) 


Searches and Seizures § 1— 


Where, upon the arrest of defendant upon a fugitive warrant, an in- 
criminating article is in plain view of the officers upon entering the 
room to which defendant admitted them, such article is properly admitted 
in evidence, since where no search is required the constitutional guaranty 
is not applicable. 


AppEAL by defendant from Brock, S.J., 24 October 1966 Conflict 
(C) Criminal Session of MecxLensurc. | 

Defendant was arrested on a fugitive warrant in York County, 
South Carolina, and upon waiver of extradition was returned to 
Mecklenburg County, North Carolina, to answer indictment charg- 
ing forgery and a separate count of uttering a forged instrument. 
Upon the trial of the case, the State introduced evidence tending to 
show that defendant on or about 11 June 1966 went to the Shuffle- 
town Grocery on Highway 16 in Mecklenburg County and pre- 
sented a check in the amount of $62.33, payable to Samuel R. Martin 
and signed by Jack B. Hyland. Above the signature purporting to 
be that of Jack B. Hyland was printed: “Jack B. Hyland Plumb- 
ing Company.” The name “Samuel R. Martin” was indorsed on the 
back of the check, and defendant presented a North Carolina driv- 
er’s license issued to Samuel R. Martin as proof of identification. In 
return for the check, W. W. Turner, an employee of Shuffletown 
Grocery, delivered merchandise in the amount of five or six dollars, 
and the balance in cash. 

W. W. Turner testified for the State, identified the defendant as 
being the person representing himself to be Samuel R. Martin, and 
further testified: “I am saying that at the time I did not recognize 
him, but the man that gave me this check is him, and that’s who 
signed the check.” 

One Samuel R. Martin testified that he had lost his billfold con- 
taining his driver’s license sometime in 1965. 
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Jack B. Hyland testified that he is the sole proprietor of a plumb- 
ing company located on Davidson Street, Charlotte, North Caro- 
lina, and that he did not make out and sign the check presented to 
the Shuffletown Grocery, nor did he authorize anyone to make out 
and sign the check. He further testified that during June 1966 his 
place of business was broken into and a check writing machine and 
a number of his payroll checks were stolen therefrom. He also gave 
testimony tending to show that the check writing machine taken 
from his premises was used in writing the check given to Shuffletown 
Grocery. 

Two officers from South Carolina testified that they arrested de- 
fendant in a motel room in York County, South Carolina, under a 
fugitive warrant. One of the officers, John Straight, testified: “I 
knocked on the door. He admitted me to the room. When the de- 
fendant came to the door and let me in the room I served a fugi- 
tive warrant on him. When I got into the room I saw the check writ- 
ing machine on the dresser. . . . When I walked in this machine 
was in plain sight.” 

Further evidence was introduced tending to show the handwrit- 
ing on the forged check was the handwriting of defendant. 

Defendant offered no evidence. The jury returned a verdict of 
guilty on both counts and judgment was entered thereon. Defend- 
ant appealed. 


Attorney General Bruton and Deputy Attorney General Moody 
for the State. 
T. O. Stennett for defendant. 


Per Curiam. Defendant contends there was error in admitting 
State’s Exhibit #2, the check writing machine, into evidence. The 
officer testified that the machine was in plain view and that he did 
not have to search to find the machine. In the case of State v. 
Giles, 254 N.C. 499, 119 S.E. 2d 394, Denny, J. (later C.J.), speak- 
ing for the Court, said: 


«it is said in 47 Am. Jur., Searches and Seizures, sec- 
tion 20, page 516: ‘Where no search is required, the constitutional 
guaranty is not applicable. The guaranty applies only in those 
instances where the seizure is assisted by a necessary search. It 
does not prohibit a seizure without a warrant where there is no 
need of a search, and where the contraband subject matter is 
fully disclosed and open to the eye and hand.’ ” 


Defendant further contends there is not sufficient evidence that 
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a forgery occurred in Mecklenburg County to repel his motion for 
nonsuit. The witness W. W. Turner identified the defendant and 
stated he was the person who signed the check cashed at Shuffle- 
town Grocery. This evidence in connection with the other circum- 
stances furnished plenary evidence to justify the denial of defend- 
ant’s motion for nonsuit on the count of forgery. 

We find no prejudicial error in the trial below. 

No error. 


LELIA CURTIS CAMPBELL vy. MARCUS E. CAMPBELL. 
(Filed 3 May, 1967.) 


Divorce and Alimony § 13— 


In this suit by the wife for divorce on the ground of separation, the 
husband’s evidence is held insufficient to warrant the submission of the 
issue of the wife’s wrongful abandonment of him, interposed by him as 
a defense to her action. 


APPEAL by defendant from Farthing, J., January 2, 1967 Conflict 
Civil Session, RANDOLPH Superior Court. 

The plaintiff (wife) instituted this civil action on September 15, 
1965 against the defendant (husband) for absolute divorce on the 
ground the parties are separated and have continuously lived sep- 
arate and apart from each other since August 1, 1962. The parties 
were married June 3, 1984 and six children were born of the mar- 
riage, four are emancipated. The two youngest are ages 10 and 12, 
They spend most of the time with the defendant. 

The defendant filed answer and testified as a witness. Both in 
the answer and as a witness, he admitted the marriage and the sep- 
aration as alleged. As a further defense, however, he alleged the 
plaintiff, without cause or excuse, abandoned him. Some rather 
nebulous allegations of wrongdoing were set out in the further de- 
fense. 

In his testimony, the defendant admitted the parties had some 
differences, that the plaintiff wanted to leave, and that he actually 
moved her household furnishings to her new apartment. He testi- 
fied: “As to her taking the money she earned and buying clothing 
and food for the family and me, she was laving up; that’s what the 
biggest trouble . . . I didn’t try to keep her from leaving me on 
August 1, 1962, except that I said, “You can stay on my terms and 
conditions; that you be a good wife and mother.’’”* The defendant 
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tendered the issue of abandonment which the Court refused to sub- 
mit. The jury answered the other issues in plaintiff’s favor. From 
the judgment of absolute divorce, the defendant excepted and ap- 
pealed. 


Ottway Burton for defendant appellant. 
Walker, Anderson, Bell & Ogburn by John N. Ogburn, Jr., for 
plaintiff appellee. 


Per CurtAM. The defendant’s evidence showed a separation of 
the parties because the wife would not stay “on his terms’. He ad- 
mitted moving her and her furnishings to a new apartment. There- 
after, the parties lived separate and apart for more than three years 
before the wife instituted this action. For at least four months dur- 
ing the separation, the plaintiff kept and supported the two minor 
children. The defendant did not claim he contributed anything to 
the plaintiff’s support, or the children’s while they were with the 
plaintiff. He remained in the house both had purchased. These facts 
established by the defendant’s evidence were insufficient to warrant 
an issue of wrongful abandonment. 

No error. 


STATE v. SAMUEL MONROE WILSON Attias COY SCARBORO, 
(Filed 3 May, 1967.) 


AppEAL by defendant from McLaughlin, J., 28 November 1966 
Criminal Session of STANLY. 

At the November-December 1966 Criminal Session of Stanly 
County Superior Court the Grand Jury returned a true bill in case 
No. 1718, charging the defendant, Samuel Monroe Wilson, alias 
Coy Searboro, along with Robert M. Greer and Frank Wallace, in 
a three-count bill of indictment with the (1) felonious breaking and 
entering of a building occupied by one John Cranford, d/b/a Rich- 
field Farm Supply, (2) larceny therefrom of personal property of 
the value of more than $200, and (3) receiving said personal prop- 
erty knowing the same to have been feloniously stolen. 

At the same term, a true bill was returned in case No. 1714, 
charging Samuel Monroe Wilson with the felonious breaking and 
entering, larceny of property of the value of more than $200, and 
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with receiving personal property knowing the same to have been 
stolen, from a building occupied by Herbert Franklin Eudy and 
Albert J. Eudy. The State took a nol pros with leave in case No. 
1714. 

Upon a finding of indigency, the court appointed counsel to rep- 
resent defendant. Defendant, through his counsel, entered a plea of 
guilty on the count of felonious breaking and entering of Richfield 
Farm Supply building and on the count of larceny therefrom of per- 
sonal property of a value of more than $200. Upon entry of the 
pleas, the court examined defendant concerning his pleas, and the 
court examination disclosed, among other things, that defendant 
voluntarily and freely authorized his attorney to enter the pleas, 
that he was satisfied with his attorney, and, realizing the court 
could impose a sentence of 20 years, he still of his own free will 
assented to the entry of the pleas. 

Jack B. Richardson, Special Agent of the State Bureau of In- 
vestigation, testified, inter alia, that Richfield Farm Supply had 
been broken into by prying open a rear window. He further testi- 
fied as to the items taken from the building, and that when de- 
fendant was arrested he had a watch in his possession which had 
been taken from the building. 

Defendant testified and admitted that he broke into Richfield 
Farm Supply, but denied being guilty of other charges referred to 
during the trial. He also testified as to his past criminal record. 

The court entered judgment sentencing defendant to ten years 
on the charge of breaking and entering, and to ten years on the 
charge of larceny, the sentence in the larceny count to run con- 
secutively and not concurrently with the judgment pronounced in 
the breaking and entering count. Defendant appealed. 


Attorney General Bruton and Asst. Attorney General Millard R. 
Rich, Jr., for the State. 
Charles P. Brown for defendant. 


Per Curiam. The two questions presented for review are: 


1. Was the sentence of ten years imposed in this case upon 
the defendant’s plea of guilty to breaking and entering “cruel 
and unusual punishment” within the prohibition of the Eighth 
Amendment to the Federal Constitution? 

2. Was the sentence of ten years imposed in this case upon 
the defendant’s plea of guilty to larceny of property of a value 
of more than two hundred dollars, to run consecutive to the 
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sentence in the breaking and entering case, “cruel and unusual 
punishment” within the prohibition of the Eighth Amendment 
to the Federal Constitution? 


The sentences imposed by the court do not exceed the statutory 
maximum. G.S. 14-2, G.S. 14-54, G.S. 14-70 and G.S. 14-72; State 
v. Cooper, 256 N.C. 372, 124 S.E. 2d 91. “When punishment does 
not exceed the limits fixed by the statute, it cannot be considered 
cruel and unusual punishment in a constitutional sense.” State v. 
Davis, 267 N.C. 126, 147 S.E. 2d 570; State v. Bruce, 268 N.C. 174, 
150 S.E. 2d 216; State v. Daniels, 197 N.C. 285, 148 S.E. 244. 

Defendant was represented by court-appointed counsel and aware 
of the sentences that could be imposed on him upon his pleas of 
guilty. He intelligently, understandingly and intentionally pleaded 
guilty as charged to two counts of the bill of indictment. 

We find no violations of defendant’s constitutional rights and 
no error appears on the face of the record proper. 

No error. 


ELLA MAF TEDDER v. PEPSI-COLA BOTTLING COMPANY OF RALEIGH, 
N. C., INC. anp COLONIAL STORES, INC., t/A K-MART FOODS. 


(Filed 10 May, 1967.) 


1. Food § 1— 
Negligence on the part of the bottler is not established by the showing 
that one bottle alone out of some eight million contained a deleterious 
substance. 


The retailer of food sells to the consumer under implied warranty of 
fitness for human consumption, and may be held liable by the consumer 
for damages resulting from breach of such warranty. 


8. Food § 3— 

A retailer buying a product for human consumption in a sealed con- 
tainer may hold the jobber liable for breach of implied warranty of fit- 
ness, and the jobber, in turn, by showing loss, may hold the manufacturer, 
processor or bottler liable. 


4. Food § t— Evidence in this case held for jury on issue of bottler’s 
liability to ultimate consumer on implied warranty. 

The evidence tended to show that defendant bottler advertised its pro- 

duct by appeals to consumers, that the bottler’s agent delivered to the 
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retailer bottles prepared by the bottler and placed them on the retailer’s 
shelves, that plaintiff took a pack from the shelf, paid the retailer, and 
placed the bottles in a cabinet at his home, and, the following day, opened 
a bottle, drank a part therefrom, and became sick as a result of a 
deleterious substance therein. Held: The evidence is sufficient to be sub- 
mitted to the jury on the theory of the bottler’s Hability to plaintiff on 
implied warranty in view of the manner in which the drink was advertised 
and traveled from the bottler to plaintiff, 


PARKER, C.J., concurs in result. 


Apprear by plaintiff from Mallard, J., Second October Regular 
Civil Session, 1966, Waxr Superior Court. 

The plaintiff, Mrs. Ella Mae Tedder, instituted this civil action 
for damages against Pepsi-Cola Bottling Company of Raleigh, N. 
C., Ine., the bottler, and Colonial Stores, Inc., t/a K-Mart Foods, 
also of Raleigh, the retailer of Pepsi-Cola. 

The plaintiff alleged she was seriously injured and damaged as 
a result of having consumed part of a bottle of Diet Pepsi-Cola 
which contained contaminated and deleterious matter. She alleged 
defendant Pepsi-Cola Company, by way of promotion and adver- 
tising addressed directly to the consumer over radio, television and 
in the press, impliedly warranted Diet Pepsi-Cola as wholesome and 
fit for human consumption. 

As against the retailer, plaintiff alleged she purchased the con- 
taminated Diet Pepsi-Cola from defendant Colonial Stores, Inc. 
and by offering the same for sale and selling it to her, knowing it 
would be used as a beverage and for no other purpose, Colonial im- 
pliedly warranted its wholesomeness and fitness for that purpose. 
The plaintiff alleged breach of warranties against both defendants 
and her damages as a result of her having relied upon them. 

The defendant Pepsi-Cola Bottling Company of Raleigh, N. C., 
Inc. filed answer, admitting the identity of the parties, their loca- 
tion, residences and places of business as alleged in the complaint, 
but denying all its other material allegations. The co-defendant, 
Colonial Stores, Inc., on March 18, 1966, filed a demurrer based 
upon the alleged failure of the complaint to state a cause of action 
for that the complaint alleged the deleterious substance was in the 
bottle when it left the bottler’s plant and remained in the same con- 
dition until it was opened in the plaintiff's home. However, the 
record does not disclose the disposition of the demurrer, but on the 
contrary, does show that on September 27, 1966 the Colonial Stores, 
Inc. filed an answer denying liability and alleging a cross-action 
against the co-defendant based on the bottler’s implied warranty 
of the drink as fit for human consumption and, for any breach of 
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that warranty, the bottling company should be adjudged primarily 
responsible. 

The evidence disclosed the Pepsi-Cola Bottling plant and Co- 
lonial Stores are both located on the Wake Forest Road in Raleigh. 
Colonial sells 12,000 to 15,000 bottles of Pepsi per week. All are 
bottled by the co-defendant in its Raleigh plant and delivered by 
it and placed on the Colonial Stores shelves where Colonial’s cus- 
tomers serve themselves, pick up the packs of bottles and pay as 
they check out. 

On June 30, 1965 the plaintiff and her husband purchased a six 
pack of Diet Pepsi from Colonial Stores, took the pack home and 
placed it in a cabinet. About noon the next day the plaintiff’s hus- 
band opened one of the bottles, poured part of the contents over 
clean ice cubes, in a clean glass, and handed it to the plaintiff, who 
drank part of it before she detected anything wrong with the drink. 
She was not accustomed to the taste of Diet Pepsi-Cola and did 
not realize until she had taken a quantity of the drink that it con- 
tained a deleterious substance. 

On making the discovery, she called a doctor, who treated her 
and testified as to her suffering and distress resulting from the con- 
taminated drink. A chemist analyzed the remaining contents of the 
bottle and described the contamination to the Court and jury. 

The plaintiff offered the adverse examination of Mr. Gaddy, 
President of Pepsi-Cola Bottling Company of Raleigh, who testi- 
fied that his plant bottles 200,000 drinks per day. “Our company 
has advertised and promoted Diet Pepsi to the public. The adver- 
tisement consisted primarily of TV commercials. . . . we did run 
commercials, . . . on both of the stations (Raleigh and Durham). 

. the advertising commercial, it is a song or jingle . . . ‘Come 
alive, you are in the Pepsi Generation’ . . . the purpose of these 
advertisements and commercials were fstc) ta increase the consump- 
tion of Diet Pepsi-Cola by the public in this area. . . . Our com- 
pany delivers to the K-Mart (Colonial) and puts them on the 
rack.” 

Mr. Garris, manager of K-Mart (Colonial) testified Pepsis are 
delivered to the store and placed in the racks by the bottler. “We 
never touch the Pepsis.” 

Plaintiff’s husband testified he picked up the six pack of Pepsis 
and carried them home and at the time he opened the bottle, it was 
in the same condition as when it came from the store. At the con- 
clusion of testimony, the Court entered judgments of involuntary 
nonsuit against both defendants. The plaintiff excepted and ap- 
pealed. 
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Yarborough, Blanchard, Tucker & Yarborough for plaintiff ap- 
pellant. 

Teague, Johnson, Patterson, Dilthey & Clay by I. Edward John- 
son for defendant Bottling Company. 

Smith, Leach, Anderson & Dorsett by Henry A. Mitchell, Jr., 
for defendant Colonial Stores. 


Hiccins, J. The testimony presented at the trial was free from 
material conflict. The President of Pepsi-Cola Bottling Company of 
Raleigh, N. C., Inc. was adversely examined as plaintiff’s witness. 
He testified: ‘“During the month of June, 1965, we would run 200,000 
bottles per day. It is not uncommon to run 10,000 cases or 240,000 
bottles a day on the equipment. . . . during the month of June, 
1965, to my knowledge we received no complaint from anyone say- 
ing that they had purchased Pepsi or Diet Pepsi containing foreign 
or deleterious substance.” During the month, approximately 8 mil- 
lion bottles were filled. Under the rules heretofore applied, liability 
of the bottler on the basis of negligence is not established by show- 
ing that one bottle out of 8 million contained a deleterious sub- 
stance. Enloe v. Bottling Co., 208 N.C. 305, 180 S.E. 582; Collins 
v. Bottling Co., 209 N.C. 821, 184 S.E. 834; Jenkins v. Hines Co., 
264 N.C. 88, 141 S.E. 2d 1. 

If the bottling company is to be held liable in this case, it must 
be on implied warranty. The cases are many which hold that war- 
ranty of fitness, either express or implied, is contractual; that the 
contract extends no further than the parties to it and that privity 
to the contract is the basis of liability. Murray v. Aircraft Corv., 
259 N.C. 638, 131 S.E. 2d 367; Terry v. Bottling Co., 263 N.C. 1, 
1388 S.E. 2d 753. However, our Court has heretofore relaxed the 
privity rule in certain cases involving food and drink because of 
their importance to health. “Authorities generally hold that the 
manufacturer, processor and packager of goods and the bottler of 
drinks intended for human compumption are held to a high degree 
of responsibility to the ultimate consumer to see to it that the food 
and drink are not injurious to health.” Terry v. Bottling Co., supra. 
The liability generally has been based on negligent failure to dis- 
charge this high degree of responsibility. However, in Terry, lia- 
bility to the consumer on warranty (contract law) may arise if the 
warranty is by representation addressed to the ultimate consumer 
by label attached to the container. See also Service Co. v. Sales Co., 
261 N.C. 660, 186 S.E. 2d 56. 

To a certain extent, the Court has already chipped away some 
of the rigidity which heretofore has limited warranty liability to the 
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parties to the contract. The limitation of warranty to the contract- 
ing parties has been under vigorous assault over all the country. 
The assault has been successful in all but a few jurisdictions. See 
Prosser, THE ASSAULT Upon THE CiTADEL, 69 Yale L.J. 1099; 50 
Minn. L. Rev. 791; 18 Hastings L. J. 9; 36 8. Cal. L. Rev. 291; 16 
Baylor L. Rev. 337; 37 Mich. L. Rev. 1; 19 N. C. L. Rev. 551; 24 
Va. L. Rev. 134; 74 A.L.R. 2d 1111. In addition, see many author- 
ities cited and discussed by Sharp, J., concurring in Terry v. Bot- 
tling Co., 263 N.C. 1, 188 8.E. 2d 758, 77 A.L.R. 2d 215. In these ci- 
tations, hundreds of cases are listed. 

Under our present rules, this is where we are in the sale of food 
and drink for human consumption. The retailer sells to the consumer 
under implied warranty of fitness. For breach of that warranty the 
damaged consumer may recover. The retailer bought the product 
under an implied warranty of fitness from the Jobber, whom he may 
hold for breach of warranty. The jobber, in line, by showing loss, 
may go back to the manufacturer, processor, or bottler on whom the 
final responsibility rests. Step by step the liability goes back to the 
source. Service Co. v. Sales Co., supra; Ashford v. Shrader, 167 N.C. 
45, 83 S.E. 29; 77 C.J.S., Sales, Sec. 384, p. 1338. Admittedly there 
are some objections to holding the manufacturer, processor, or bot- 
tler of food or drink as implied warrantors in favor of the ultimate 
consumer: (1) Lack of control over the product after the first de- 
livery and (2) extending the implied warranty from the producer to 
the ultimate consumer opens the door for fraudulent claims. Most 
appellate courts have brushed aside these objections on the ground 
they apply horse and buggy law to the jet age. 

In this case these are the facts before us: Pepsi-Cola Bottling 
Company of Raleigh, N. C., Inc. advertised its product over TV 
stations in Raleigh and Durham, addressing its appeal to the con- 
sumer, intending thereby to promote sales. The bottler’s agent com- 
pleted the delivery of the bottles to Colonial’s store by placing them 
on Colonial’s shelves. The plaintiff took a six pack of Diet Pepsi 
from the shelf, paid Colonial, placed the bottles in the cabinet at 
home, and the following day plaintiff drank the deleterious sub- 
stance, became sick, and suffered the harmful result. Only the bot- 
tler and the plaintiff actually handled the drink. The Colonial Store 
sold it to the claimant who drank it. Implied warranty attached and 
made out a case for the jury against Colonial. Under the authorities 
and for the reasons herein discussed, we hold the bottler, by adver- 
tising and sales promotion addressed to the consumer, induced her 
to “Come Alive” and that she was “in the Pepsi Generation”. The 
advertising was intended to promote the use by the consumer to 


306 IN THE SUPREME COURT. [270 


STATE v. CHAVIS. 


whom the advertising was addressed. The evidence in this case was 
sufficient to go to the jury on the theory of implied warranty re- 
sulting from the manner in which the Pepsi-Cola was advertised 
and traveled from the bottler to the plaintiff. 

The questions whether by marketing food and drink in sealed 
containers the processor thereby impliedly warrants fitness for hu- 
man use and whether the warranty extends directly to the ultimate 
consumer who breaks the seal, are questions not fully presented on 
this record. The answers will come when the facts present the ques- 
tions. 

If damages are to be assessed, the question of primary and sec- 
ondary liability may be fixed by the judgment. The case should go 
back for a jury trial as to both defendants. 

Reversed. 


ParkeER, C.J., concurs in result. 


STATE vy. ALBERT CHAVIS. 
(Filed 10 May, 1967.) 


Narcotics § 4; Criminal Law § 101—- Circumstantial evidence held 
insufficient to show that defendant had marijuana in his possession. 


The evidence tended to show that the officers followed defendant and 
his companion along a street and through a vacant lot, that defendant was 
then wearing a hat, that they observed defendant continuously except 
when a car passed with headlights, that they saw defendant and his 
companion stand talking for a period of some thirty seconds to a minute, 
and that they arrested defendant when he came back toward them. 
searched defendant and found no narcotics on him, but later found a hat 
with 11 envelopes of marijuana in it in the grass four or five feet from 
where defendant and his companion had been talking. The officers testi- 
fied that the hat in which the envelopes containing marijuana were found 
was the identical hat defendaut was wearing when he passed them. There 
was no evidence that the marijuana was in the hat while defendant was 
wearing it or that the marijuana was put in the hat at defendant’s di- 
rection. Held: The evidence is insufficient to support a finding that the 
marijuana found in the hat was in the possession of defendant, and nonsuit 
should have been entered. G.S. 90-88, 


AppraL by defendant from Bailey, J., November 1966 Regular 
Criminal Term of CUMBERLAND. 
Criminal prosecution on a bill of indictment charging that de- 
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fendant, on or about April 30, 1966, “did wilfully, unlawfully and 
feloniously, have in his possession a quantity of narcotic drugs, to 
wit: Eleven (11) envelopes 2 by 314, containing 27.01 grams of mari- 
juana,” etc., a violation of G.S. 90-88. 

The State’s evidence, summarized except where quoted, tends to 
show the following: 

On the night of Saturday, April 30, 1966, F. M. Boone, a po- 
lice officer in uniform and on duty in a different area, answered a 
call to meet F. L. Truitt, “a plain-clothes man,” in the Hillsboro 
Street area. Boone had known defendant for five or six years and 
during that period had seen him three or four times a week. 

Boone and Truitt met on the west side of Hillsboro Street in 
front of the Plaza Motel. About 8:15 or 8:30 p.m., defendant, when 
first observed by Boone and Truitt, was walking north along the 
sidewalk on the west side of Hillsboro Street. They observed him 
as he walked in and out of Mabel’s Restaurant, and Boone observed 
him through the window as defendant passed through the restaurant. 
Upon leaving the restaurant, defendant continued his walk north 
along the sidewalk and in so doing passed between Boone and 
Truitt and the building adjacent to the sidewalk. When he passed 
by the officers, he was so close Boone “could have laid a hand on 
him.” Defendant was wearing “gray trousers, a three-quarter length 
coat and a gray felt hat.” 

When defendant got approximately twenty-five feet north of the 
officers, “another man walked up to him.” These two men “took a 
few steps, then stood there near the front of R and W Motor Com- 
pany on Hillsboro Street and talked.” There is a vacant lot, about 
sixty feet by one hundred feet, north of the place of business of R 
and W Motors and between it and Walter Street. Walter Street is a 
dirt street about twenty feet wide extending west approximately 
three hundred feet from Hillsboro Street to Bragg Boulevard. 

Following their conversation in front of R and W Motors, de- 
fendant and his companion “proceeded on across the vacant lot to 
the end of Walter Street and moved by two houses” located on the 
south side of Walter Street. The house nearest Hillsboro Street was 
a frame house; the house to the west of it was a smaller cinder 
block house. 

After defendant and his companion had started walking slowly 
in a westerly direction across the vacant lot toward Walter Street, 
and before they had “turned the corner,” the officers, walking slowly, 
proceeded across the vacant lot in the direction taken by defendant 
and his companion. Defendant and his companion were observed by 
the officers continuously except for “two or three seconds” when 
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the headlights of an eastbound car on Walter Street caused the offi- 
cers ‘to step back out of the glare of the headlights” to avoid dis- 
closure of their presence. Boone testified: “Detective Truitt and my- 
self crossed the vacant lot to the corner of the first of the two 
houses and observed the defendant and the other man standing at 
a point beyond the second house. They remained at that point at 
the edge of Walter Street approximately 30 seconds to a minute, 
this point being about 300 feet from Mabel’s Restaurant. I then 
observed Albert Chavis coming back towards Hillsboro Street and 
he was stopped by Officer Truitt and myself when he reached our 
position. At this time the defendant had on gray trousers, a black 
leather three-quarter length coat, and was bareheaded. At that time, 
we took him into custody, searched him and asked him where was 
his hat.” There was evidence “(t)he other man .. . had no hat 
on whatsoever; from the first time we saw him he was without a 
hat.” 

According to Truitt: “When he came back to where we were, I 
placed him (Chavis) under arrest, informed him that I was search- 
ing him for marijuana. He readily assented, stating that he did not 
have any. I searched him and I did not find anything on him so I 
released him. The other subject was Military Personnel.” There was 
evidence this unidentified “other subject,” who was in civilian 
clothes, did not have a valid pass from Fort Bragg and was taken 
into custody by a Military Policeman. There is no evidence of any 
further investigation concerning this “other subject.” 

The court admitted, over defendant’s objections, statements at- 
tributed to defendant, in response to interrogation by the officers at 
the time of such arrest and search, to the effect the hat he had been 
wearing was a borrowed hat, that he had given it back to the fellow 
to whom it belonged, and that he did not know the name of the fel- 
low to whom he had given it. The officers had no warrant of arrest, 
no search warrant and did not warn defendant as to his constitu- 
tional rights. 

Following the arrest, search and interrogation of defendant, 
Boone began a search for the hat, leaving defendant in the custody 
of Truitt. Shortly thereafter he was assisted in the search by Truitt 
and a Military Policeman. Their search included the area on the 
north side (all vacant) as well as the area on the south side of 
Walter Street. About 8:50 p.m., Boone found a hat and eleven en- 
velopes, containing a total of 27.01 grams of marijuana. The hat 
was lying “with the crown of the hat down towards the ground and 
the bottom of the hat sticking up.” Boone testified: “The envelopes 
were in the crown of the hat. The crown of the hat was on the ground 


N.C.] SPRING TERM, 1967. 309 


STATE v. CHAVIS. 


with the brim up. The envelopes were scattered about in the brim 
of the hat.’”’ Defendant had been released before the hat was found 
and was not present when it was found. 

The hat and the envelopes containing marijuana were found 
“just beyond those two dwelling houses” on the left side of Walter 
Street “going towards Bragg Boulevard,’ approximately four or 
five feet from where Boone had observed “the defendant and the 
other subject talking.” The grass was approximately knee high and 
the hat was found “in a little tussle of grass.” 

There were no street lights (or sidewalks) on Walter Street. 
There was a street (mercury) light on the east side of Hillsboro 
Street near Walter Street, in front of R and W Motors. There were 
lights on Bragg Boulevard in the area of its intersection with Walter 
Street. The evidence is silent as to lights, if any, at the R and W 
Motors premises or at either of the two residences on Walter Street. 

Each of said officers testified positively the hat on which the en- 
velopes containing marijuana were found was the identical hat de- 
fendant was wearing when he passed them on the sidewalk and 
thereafter proceeded with his bareheaded companion across the va- 
cant lot. There was no evidence either officer had seen defendant wear 
the hat on any other occasion. 

Defendant did not testify. He offered evidence tending to show 
the hat found by the officers and identified as State’s Exhibit No. 
1 was not his hat. A witness for defendant testified he was in de- 
fendant’s car, parked in the vacant lot at the southwest corner of 
Hillsboro and Walter Streets, and that defendant had left his hat in 
the car; that he (witness) drove defendant’s car away on an errand 
of his own; and that, upon his return about 9:00 or 9:30 p.m. from 
such errand, defendant got his hat. Defendant’s witnesses identified 
Defendant’s Exhibit No. 1 rather than State’s Exhibit No. 1 as de- 
fendant’s hat. 

The evidence was in conflict as to the extent of vehicular and 
pedestrian travel in the vicinity during the period the officers were 
following and observing defendant and his companion and thereafter 
until the hat and envelopes were found. 

The jury returned a verdict of guilty as charged. Judgment, im- 
posing a prison sentence of five years, was pronounced. 


Defendant excepted and appealed. 


Attorney General Bruton and Staff Attorney White for the State. 
James R. Nance, Jr., for defendant appellant. 
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Bossitt, J. G.S. 90-88 provides: “It shall be unlawful for any 
person to manufacture, possess, have under his control, sell, prescribe, 
administer, dispense, or compound any narcotic drug, except as au- 
thorized in this article.” (Our italics.) Marijuana (marihuana) is 
a narcotic drug and so defined in G.S. 90-87(1) and (9). Defendant 
is charged with the unlawful possession thereof. 

The State contends envelopes containing marijuana found in an 
upturned hat in a grassy area between the cinder block dwelling 
and Bragg Boulevard had been in the possession of defendant. Ob- 
viously, defendant did not have possession of the hat or envelopes 
or marijuana at the time of his arrest on Saturday, April 30, 1966. 

The State’s case rests primarily upon evidence tending to show 
that the hat in and on which the envelopes containing marijuana 
were found was the identical hat defendant was wearing when he, 
walking along the sidewalk, passed in front of Officers Boone and 
Truitt. Obviously, proof of this evidentiai fact beyond a reasonable 
doubt was a prerequisite to the establishment of defendant’s guilt. 

If the circumstantial evidence in its entirety were deemed suffi- 
cient to withstand defendant’s motion for judgment as in case of 
nonsuit, an application of the law to the facts arising on the evidence 
as provided in G.S. 1-180 would require that the presiding judge in- 
struct the jury that proof of such fact beyond a reasonable doubt 
was a@ prerequisite to a verdict of guilty. However, proof of such 
evidential fact would not, standing alone, warrant a verdict of guilty. 
To establish defendant was guilty as charged, it was incumbent upon 
the State to satisfy the jury from the evidence beyond a reasonable 
doubt that the marijuana in the envelopes found by Officer Boone 
was in defendant’s possession either in the hat he was wearing or 
elsewhere about his person. With reference to nonsuit, the critical 
inquiry is whether marijuana found by Officer Boone was in the 
possession of defendant when he was first observed and followed by 
the officers. 

There is no evidence that either officer observed defendant make 
any disposition of the hat he had been wearing or of any article or 
articles he may have had in his possession. Officer Truitt testified: 
“I did not see the defendant place his hat in any particular place. I 
just saw him minus his hat.” 

The identity of the person who had possession of the marijuana 
prior to the discovery thereof by Officer Boone is not disclosed. Did 
defendant put the marijuana in the hat found by the officers? Was 
it put there by defendant’s unidentified companion? Was it put there 
before or after defendant and his companion left the area where the 
hat was found, walked back towards Hillsboro Street and were ac- 
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costed by the officers? There was no evidence the marijuana was in 
a hat while defendant was wearing it. Nor was there evidence the 
marijuana was put in the hat found by the officers at defendant's 
direction. 

The rule for determining the sufficiency of circumstantial evi- 
dence to withstand a motion for judgment as in case of nonsuit as 
set forth in S. v. Stephens, 244 N.C. 380, 93 S.E. 2d 481, and ap- 
proved in many subsequent decisions, is established law in this jur- 
isdiction. Frequently, the application of the rule presents difficulty. 
Here, the evidence, in our opinion, falls short of being sufficient to 
support a finding that the marijuana found by the officers in and 
on a hat in the high grass was in the possession of defendant when 
he was first observed and followed by the officers. Although the 
evidence raises a strong suspicion as to defendant’s guilt, we are 
constrained to hold the motion for judgment as in case of nonsuit 
should have been allowed. Accordingly, the Judgment of the court 
below is reversed. 

The foregoing disposition renders unnecessary discussion of as- 
signments of error relating to (1) the competency of the testimony 
as to statements made by defendant when arrested, searched and 
interrogated, and (2) the sufficiency of the court’s instructions with 
reference to the application of the law to the facts arising on the 
evidence. 

Reversed. 


JANET HARPER WANDS, ExecutTrix oF THE ESTATE oF JOHN WANDS, 
DECEASED, vy. MARION FRANKLIN CAUBLE, EUGENE OLIVER anp 
DAN OLIVER. 


(Filed 10 May, 1967.) 


1. Appeal and Error § 20— 


In this action against both drivers involved in a collision, each driver 
attempted to get his version of the accident in evidence by cross-exam- 
ination over plaintiff’s objection of plaintiff’s witness, the investigating 
patrolman, Held: Plaintiff may not be charged for responsibility by one 
defendant for any error made by the other defendant in this respect. 


2. Trial § 16— 
In this action for wrongful death, a witness testified that the deceased 
left a wife and son. The court prevented the witness from answering a 
further question as to the condition of the son, and instructed the jury 
to disregard the testimony as to deceased’s survivors. Held: By with- 
drawing the evidence the court cured any error. 
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8. Death § 6— 


Hligibility to share in retirement funds is in the nature of delayed com- 
pensation for former years of service and, in an action for wrongful death, 
deceased’s right in a retirement fund is competent in evidence on the 
question of damages. 


Evidence that right turns were permitted at the intersection in question 
only from the right lane, that one defendant, at the last moment, under- 
took a right turn from the middle lane, and that the other defendant side- 
swiped him on the right, continued across the street, broke down a power 
pole in the utility strip beyond the opposite corner, and killed testator, 
who was standing near the pole, is held to require the court to charge the 
jury on the question of the negligence of the one driver in attempting to 
switch traffic lanes at the intersection without seeing that the movement 
could be made in safety, and of the other defendant in attempting to 
speed through the intersection. 


AppEAL by defendants from Fails, J., November, 1966 Session, 
Rowan Superior Court. 

The plaintiff, Executrix of John Wands, instituted this civil ac- 
tion to recover damages for the wrongful death of her testator, prox- 
imately caused by the actionable negligence of the defendants. The 
plaintiff alleged and offered evidence tending to show the following. 

On December 5, 1965, at about 4:40 p.m., John Wands, age 63, 
was standing beside a power pole in the utility strip 18 inches wide 
between the sidewalk and the east side of Long Street, north of its 
intersection with Henderson Street in the City of Spencer. Long 
Street is paved, 32 feet wide and carries traffic north and south. It 
intersects at right angles with Henderson Street which is paved, 38 
feet wide and carries traffic east and west. Approaching the inter- 
section from the south, Long Street has three traffic lanes marked 
by white lines painted on the street surface. The lane on the right, 
or east, is 10.2 feet wide. White arrows in the center of this lane 
point north and east, indicating that traffic may pass through the 
intersection or may turn right on Henderson Street. The middle lane 
is 8.8 feet wide. The arrows painted on the surface of the street 
within this lane indicate that it is exclusively for traffic turning to 
the left on Henderson Street. The third lane is 12 feet wide and is 
intended to carry traffic south on Long Street. 

The plaintiff alleged and offered evidence tending to show that 
the defendant, Marion Franklin Cauble, drove his Buick north on 
Long Street in the middle traffic lane (intended for a turn left), but 
at the last moment undertook to turn right on Henderson Street. In 
making the change over and while the Buick partially blocked both 
lanes at the entrance to the intersection, Eugene Oliver, driving Dan 
Oliver’s Ford, sideswiped the Buick on the right. The debris indi- 
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eated the Buick stopped within a few feet. The Ford continued 
across Henderson Street, flattened a stop sign at the northwest corner 
of the intersection, and continued for 19 feet beyond the intersec- 
tion, broke down a power pole in the utility strip and killed the 
plaintiff’s testator who was standing near the pole. 

Each defendant, by answer, denied negligence and as a further 
defense alleged the other driver was solely responsible for the ac- 
cident. Neither of the defendants, however, offered evidence. The 
highway patrolman who investigated the accident testified as a wit- 
ness for the plaintiff as to the physical facts at the scene of the ac- 
cident. Each defendant cross-examined him with respect to the state- 
ments made by the defendants. The plaintiff objected to this evi- 
dence. The Court, however, permitted the witness to testify as to 
the statements made by each driver with respect to what took place 
at the time of the accident. At the close of plaintiff’s evidence the 
Court submitted these issues, which the Jury answered as indicated: 


“1, Was the plaintiff’s intestate injured and killed by the neg- 
ligence of the defendant Marion Franklin Cauble, as al- 
leged in the Complaint? ANswer: Yes. 

2. Was the plaintiff’s intestate injured and killed by the neg- 
ligence of the defendant Eugene Oliver, as alleged in the 
Complaint? Answer: Yes. 

3. Was the defendant Eugene Oliver, at the time of the ac- 
cident, acting as the agent and servant of the defendant 
Dan Oliver, as alleged in the Complaint? Answer: Yes. 

4, What amount, if any, is the plaintiff entitled to recover? 
ANSWER: $25,000.00.” 


From judgment in accordance with the verdict, the defendants 
appealed. 


Woodson, Hudson & Busby by Grady Ferrell, Jr., for defendant 
Cauble. 

Shuford, Kluttz & Hamlin by Lewis P. Hamlin, Jr., for defend- 
ants Oliver. 

J. Allan Dunn, Kessler and Seay by John C. Kesler for plaintiff 
appellee. 


Hicctns, J. The defendant Cauble interposed three objections 
to the trial: (1) the Court, over his objection, permitted the plain- 
tiff’s witness Anthony to testify to the defendant Eugene Oliver’s 
admissions with respect to how the collision occurred; (2) the Court 
refused to order a mistrial after having permitted plaintiff’s witness 
Bingham to testify the deceased left a widow and son; and (3) the 
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Court failed correctly to charge with respect to G.S. 20-150(c) and 
G.S. 20-153 (a). 

The plaintiff’s witness Anthony, a member of the highway pa- 
trol, arrived at the scene of the accident within a few minutes af- 
ter it occurred. He described in detail the physical evidence, in- 
cluding the position of the vehicles, the damages to them and other 
pertinent facts. For the purpose of illustrating his testimony, he 
drew a diagram on the blackboard. A photostat of the drawing is 
included as one of the exhibits filed here. He testified the front of 
the Cauble vehicle was in the marked crosswalk on the south side 
of the intersection. The damage was along the right front fender 
and the bumper. The plaintiff did not make any inquiry as to 
statements of either driver. In fact, when the Olivers’ attorney 
sought to elicit Eugene Oliver’s statement to the witness, plaintift’s 
counsel objected. Also, Cauble objected. However, Cauble’s counsel 
also obtained admissions as to statements made by Cauble. Ob- 
viously each was attempting to get before the jury his own expla- 
nation to the investigating officer as to how the accident occurred. 
The defendants seem to have broken about even in these inquiries. 
Plaintiff objected and should not be charged with responsibility for 
any error either defendant made in trying to get before the jury a 
statement made in exculpation of his conduct. 

Plaintiff’s attorney asked plaintiff’s witness Bingham about the 
family of the deceased. The witness answered, “He had a wife and 
son.” Then counsel asked, “Do you know the condition of the son?” 
Without permitting the witness to answer as to the condition of 
the son, Judge Falls gave this instruction: 


“Court: Ladies and gentlemen of the jury, you will disre- 
gard any questions or answers elicited from this witness upon 
how many people the deceased, Mr. Wands, had in his family. 
You will disregard that evidence in its entirety. You will, how- 
ever, remember what the testimony tends to show as to what 
the deceased’s earnings were at the time of his death.” 


Immediately after the instruction, each defendant moved for a mis- 
trial. The Court denied the motion. The Court’s instruction cured 
any error. “It is undoubtedly approved by our decisions that the 
trial court may correct a slip in the admission of isolated or simple 
points of evidence by withdrawing such evidence at any time before 
verdict and instructing the jury not to consider it.” In Re Will of 
Yelverton, 198 N.C. 746, 1538 S.E. 319; McIntosh, N. C. Practice 
and Procedure, 2d Ed., Vol. 2, Sec. 1513. 

In addition to objections similar to those interposed by the de- 
fendant Cauble and already discussed, the defendants Oliver con- 
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tended the Court committed error in permitting the witness Bing- 
ham to testify that Mr. Wands would soon be able to retire from 
his regular employment, and the amount of retirement pay he would 
be eligible to receive. The objection is based upon the ground that 
this evidence is not properly admissible as an element of damages. 
However, eligibility for retirement and the right to share in a fund 
for that purpose are in the nature of delayed compensation for 
former years of faithful service. Bryant v. Woodhef, 252 N.C. 488, 
114 S.E. 2d 241; Bridges v. Charlotte, 221 N.C. 472, 20 S.E. 2d 8285. 
The evidence relating to retirement rights was properly admitted. 


The drivers of the vehicles involved argued Judge Falls improp- 
erly charged the jury with respect to the rights and duties in tra- 
versing the intersection. The physical facts described in the testi- 
mony of patrolman Anthony (and illustrated by the diagram) painted 
a clear picture of the manner in which the collision occurred. Cauble 
tried to switch traffic lanes at the intersection without seeing the 
movement could be made in safety. Oliver tried to speed through 
the intersection. The Court did not go afield in the charge. In fact, 
the instructions covered the legal rules arising on the evidence. In 
the trial and judgment, we find 


No error. 


STATE v. JOHN FISHER anp BRADFORD LITTLE. 


(Filed 10 May, 1967.) 


1. Criminal Law § 16— 
In those counties in which the Superior Court has concurrent jurisdic- 
tion of misdemeanors, G.S. 7-64, the court first acquiring jurisdiction of a 
particular case retains jurisdiction thereof, subject to appellate review. 


2. Same— 

Warrant was issued in the Recorder’s Court of Columbus County charg- 
ing a misdemeanor. Defendant paid into that court the jury fee and de- 
manded a jury trial. Through inadvertence the case was transferred to 
the Superior Court, and defendant moved that the cause be remanded to 
the Recorder’s Court. Held: The motion to remand to the Recorder's 
Court should have been allowed. 


8. Courts § 2—— 
Jurisdiction of a court over the subject matter may not be conferred 
by the parties by consent, waiver, or estoppel. 
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4. Property § 4— 


A warrant which fails to charge that defendants unlawful and wilful 
injury or damage to property was malicious, is fatally defective, and 
judgment thereon will be arrested ez mero motu. G.S. 14-127, 


AppEAL by defendant Fisher from Carr, J., September Criminal 
Session 1966 of CoLuMBUs. 

Criminal prosecution upon an indictment containing two counts. 
The first count charges John Fisher and Bradford Little on 22 April 
1966 with unlawfully and wilfully assaulting I. A. Matthews with 
deadly weapons, to wit, a rifle and a shotgun, and inflicting upon 
him “great damage.” The second count charges the same defendants 
at the same time with unlawfully and wilfully (the second count 
leaves out the word “maliciously’) greatly injuring, defacing and 
damaging a certain store building (emphasis ours), the property of 
one I. A. Matthews, by shooting the said store building with a rifle 
and a shotgun, the said damage being in an amount in excess of 
$10.00. 

When the case was called for trial, before pleading to the indict- 
ment, defendants made a motion to remand the case to the Record- 
er’s Court of Columbus County for trial for the following reasons: 
The criminal prosecution in the instant case was initiated by a war- 
rant sworn out 23 April 1966 in the court of a justice of the peace 
of Columbus County by I. A. Matthews charging defendants on 22 
April 1966 with unlawfully and wilfully assaulting I. A. Matthews 
with deadly weapons, to wit, a rifle and a shotgun, with the felon- 
ious intent to kill and murder I. A. Matthews, “causing an estimated 
damage of one hundred fifty and no/100 dollars to the personal 
property of I. A. Matthews.” (Emphasis ours.) This warrant was 
executed on 26 April 1966. 

On 26 April 1966 defendants requested in writing that the hear- 
ing of the case against them be transferred to the Recorder’s Court 
of Columbus County. On 16 May 1966 defendants, pursuant to 
Chapter 147, Session Laws 1947, demanded a jury trial in the Re- 
corder’s Court of Columbus County of the case against them in 
that court, and paid into that court a jury fee of $25.00 each as re- 
quired by that statute. The request for a jury trial was granted. 

At the next sitting of the Recorder’s Court for jury trials, the 
‘“Sacket” of the case against defendants in that court shows that in 
the Recorder’s Court “jury trial was waived and the case was trans- 
ferred to Superior Court.’”’ Counsel for defendants stated in his mo- 
tion aforesaid that defendants were in custody and that it did not 
make any difference to him whether or not the case against defend- 
ants was tried in the Recorder’s Court or the Superior Court. Coun- 
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sel for defendants stated to Judge Carr in his motion that the Re- 
corder’s Court had the case first and had jurisdiction. 

Judge Carr denied defendants’ motion, and defendants excepted. 

Then the defendants pleaded not guilty. At the end of the State’s 
evidence, defendant Little’s motion for judgment of compulsory non- 
suit was allowed. A similar motion by defendant Fisher was denied. 
Verdict as to Fisher: guilty as charged of assault with a deadly 
weapon and “guilty of malicious injury to real property of $10.00 or 
less.” 

From a judgment of imprisonment for eighteen months on the 
first count in the indictment, and from a judgment of imprisonment 
for thirty days on the second count in the indictment to run con- 
currently with the first count in the indictment, defendant Fisher 
appeals. 


Attorney General T. W. Bruton and Assistant Attorney General 
George A. Goodwyn for the State. 
D. F. McGougan, Jr., for defendant appellant. 


Parker, C.J. Defendant Fisher assigns as error the denial of 
the motion by both Little and himself to remand the proceeding 
back to the Recorder’s Court of Columbus County for a jury trial. 
Little does not appeal. 

Defendant Fisher in his brief contends, and the State in its brief 
admits, that the Recorder’s Court of Columbus County and the Su- 
perior Court of Columbus County have concurrent jurisdiction over 
all misdemeanor cases arising in Columbus County. 

G.S. 7-64 reads in relevant part: 


“In all cases in which by statute original jurisdiction of 
criminal action has been, or may hereafter be, taken from the 
superior court and vested exclusively in courts of inferior Juris- 
diction, such exclusive jurisdiction is hereby divested, and Jur- 
isdiction of such actions shall be concurrent and exercised by 
the court first taking cognizance thereof.” 


This statute applies to Columbus County. 

We have held repeatedly and uniformly, and G.S. 7-64 expressly 
states, in criminal actions where two courts have concurrent Juris- 
diction the court first acquiring jurisdiction of a case, its power be- 
ing adequate to the administration of complete Justice, retains its 
jurisdiction of the case and may dispose of the whole case, subject 
to appellate review, and no court of co-ordinate authority is at lib- 
erty to interfere with its action. This principle is essential to the 
orderly administration of the law, and is enforced to avoid un- 
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seemly, expensive and dangerous conflicts of jurisdiction and process. 
S. v. Parker, 234 N.C. 236, 66 S.E. 2d 907, and cases cited; S. v. 
Reavis, 228 N.C. 18, 44 S.E. 2d 354; S. vw. Hverhardt, 2038 N.C. 610, 
166 S.E. 738; 1 McIntosh, N. C. Practice and Procedure, 2d ed., § 
162; 20 Am. Jur., Courts, § 128; 21 C.J.S., Courts, § 492. See also, 
S. v. Clayton, 251 N.C. 261, 111 §.E. 2d 299. 

The Recorder’s Court of Columbus County took jurisdiction over 
the offenses charged in the warrant in the instant case against de- 
fendants before the Superior Court of Columbus County did, and 
both offenses charged in the warrant were misdemeanors, to wit: an 
assault upon I. A. Matthews with deadly weapons, to wit, a rifle 
and a shotgun, with the felonious intent to kill and murder him, §&. 
v. Gregory, 223 N.C. 415, 27 S.E. 2d 140; S. v. Braxton, 265 N.C. 
342, 144 S.E. 2d 5, and damage to personal property of I. A. 
Matthews, G.S. 14-160. The warrant does not charge “a wanton 
and malicious” injury to personal property. Consequently, the Re- 
corder’s Court of Columbus County acquired exclusive jurisdiction 
over the subject matter of the case set forth in the warrant.to pro- 
ceed further in the case. 

It is well established law that the parties cannot, by consent, 
give a court jurisdiction over subject matter of which it would 
otherwise not have jurisdiction. Jurisdiction in this sense cannot be 
obtained by consent of the parties, waiver or estoppel. Hart v. Mo- 
tors, 244 N.C. 84, 92 S.E. 2d 673, and the numerous cases there 
cited; In re Custody of Sauls, 270 N.C. 180, 154 S.E. 2d 327; 20 
Am. Jur. 2d, Courts, § 95; 21 C.J.S., Courts, § 85; 1 Strong’s N. C. 
Index, Courts, § 2. Where a court lacks jurisdiction over a party, 
see 20 Am. Jur. 2d, Courts, § 97. 

Jurisdiction is essential to a valid judgment. Baker v. Varser, 
239 N.C. 180, 79 S.E. 2d 757. The Superior Court of Columbus 
County was without jurisdiction to render the judgment of impris- 
onment for eighteen months as to Fisher on the first count in the in- 
dictment, and the verdict and judgment are vacated. Jurisdiction 
to try the charge of assault with deadly weapons, to wit, a rifle and 
a shotgun, upon I. A. Matthews with intent to kill and murder him 
is vested in the Recorder’s Court of Columbus County. 

The warrant in the instant case defectively charges damage to 
personal property of I. A. Matthews, a violation of GS. 14-160. 
The indictment in the instant case in the second count defectively 
charges damage to real property of I. A. Matthews, a violation of 
G.S. 14-127—two different offenses. All the evidence in the case 
showed damage to a building. The Superior Court of Columbus 
County first took jurisdiction over the offense defectively charged 
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in the second count in the indictment of an injury to a building, real 
property. 

The judgment on the second count in the indictment is arrested, 
ex mero motu, for the reason that the second count in the indictment 
is fatally defective in failing to charge a malicious injury to real 
property, G.S. 14-127, and the verdict as returned on the second 
count in the indictment of “guilty of malicious injury to real prop- 
erty of $10.00 or less” is not sufficient to support the judgment on 
the second count in the indictment, a fatal defect appearing on the 
face of the record proper. S. v. Barefoot, 254 N.C. 308, 118 S.H. 2d 
758. 

Judgment on the first count in the indictment vacated. Judg- 
ment on the second count in the indictment arrested. 


STATE v. JAMES EUGENE GLOVER. 
(Filed 10 May, 1967.) 


fan, 


- Automobiles § 76— 
Knowledge by a motorist that he had struck a pedestrian is an essential 
element of the offense of failing to stop and give such pedestrian aid. G.S. 
20-166 (a) (c). 


2. Same— 

Testimony of a motorist that he had been drinking rather heavily, that, 
when he ran off the road in passing another vehicle with blinding lights, 
he looked up and saw a pedestrian in the vicinity of his truck or out in 
front of him, but that after he overturned he did not see the pedestrian, to- 
gether with evidence that the pedestrian was seriously injured and that 
defendant fled the scene, is held sufficient to be submitted to the jury in a 
prosecution under G.S. 20-166(a) (¢). 


8. Criminal Law §§ 85, 99— 

The introduction by the State of the testimony of a defendant which 
includes an exculpatory statement does not prevent the State from intro- 
ducing other evidence tending to show the facts to be to the contrary in 
regard to the exculpatory statement, and on motion to nonsuit only the 
evidence favorable to the State will be considered. 


4, Criminal Law § 104— 
When the evidence is sufficient to overrule defendant’s motions for non- 
suit, the evidence is also sufficient to overrule defendant’s motion for a 
directed verdict of not guilty, since the motions have the same legal effect. 


AppraL by defendant from Armstrong, J., 16 January 1967 Crim- 
inal Session of Guitrorp (High Point Division). 
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Criminal prosecution upon an indictment charging defendant on 
21 May 1966 with being the driver of an automobile involved in an 
accident resulting in injury to Willie Quick, and that after the ac- 
cident he unlawfully and feloniously failed immediately to stop the 
motor vehicle involved in the accident at the scene of the accident, 
and feloniously failed to give his name, address, operator’s license 
number and the registration number of said motor vehicle to the 
said Willie Quick, and feloniously failed to render to the said Willie 
Quick, the person injured in the aforesaid accident, reasonable as- 
sistance, including the carrying of the said Willie Quick to a phy- 
sician or surgeon for medical or surgical treatment when it was ap- 
parent that such treatment was necessary, a violation of G.S. 20- 
166(a), (c). 

Defendant, who was represented by counsel, entered a plea of 
not guilty. Verdict: “Guilty as charged.” 

From a judgment of imprisonment for not less than eighteen 
nor more than twenty-four months, defendant appeals. 


Attorney General T. W. Bruton, Assistant Attorney General Wil- 
liam W. Melvin and Staff Attorney T. Buie Costen for the State. 
Morgan, Byerly, Post & Keziah for defendant appellant. 


Per CurtaM. The State introduced evidence. The defendant in- 
troduced no evidence. The record shows that when defendant rested 
he moved for a directed verdict of not guilty. The motion was over- 
ruled and the defendant excepted. Defendant assigns as error the 
court’s denial of his motion for judgment of compulsory nonsuit 
made at the close of all the evidence. : 

The State’s evidence tends to show the following facts: About 
8:45 P.M. on 21 May 1966, Willie Quick was walking on the shoulder 
of Underhill Street in High Point, North Carolina, towards town. 
There was no sidewalk there. The street is wide enough for two 
lanes of travel going in opposite directions. There had been a slight 
drizzle of rain. He was coming up the street and saw an automo- 
bile approaching. He turned around and kept walking down the 
street. The automobile was coming up behind him, and the next 
thing he knew he had been run over by this automobile and was 
lying in a ditch beside the street. 

He was in a kind of daze. The automobile was up across the bank 
out in the field. His right arm was broken, his left leg was skinned 
up badly, his back was hurt and his lip was torn off and hanging out 
of his mouth. No one came and assisted him after the accident. Af- 
ter he got out of the ditch he was walking around there, an officer 
arrived, and he was carried in an ambulance to a hospital. Some- 
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time later he saw defendant at the hospital, but he does not rightly 
know how long that was after the accident. He does not know who 
was driving the automobile. The driver of the automobile did not 
come and give him his name and show him his automobile license 
and help to take him to the hospital. 

About 8:50 P.M. on the same night, L. J. Boyd, an officer with 
the High Point Police Department, arrived at the scene of the ac- 
cident. He observed a Chevrolet pickup truck sitting on the north 
side of Washington Street, off the road and on an embankment 
there, with debris, and a windshield and glass scattered around it. 
He found Willie Quick standing by the side of the pickup truck 
shaking his head. He had his lip cut completely off and it was hang- 
ing down below his chin. There was no one around the truck at the 
time other than Willie Quick. No one knew who was driving the 
truck. He called an ambulance and sent Willie Quick to the hos- 
pital. Later he went to the hospital to check on Willie Quick, and 
when he arrived there defendant Glover and one Jimmy Byers were 
being brought into the hospital by ambulance. Defendant stated in 
substance to L. J. Boyd that he was involved in an accident out on 
Washington Street; that it was raining, and he was not used to 
driving the truck; that he was meeting an oncoming car, he had 
tried to dim his lights, and as he was trying to dim his lights the 
truck ran off the road and hit the ditch; that he lost control of it 
and it turned over. He further stated in substance that as he ran 
off the road and looked up he saw a pedestrian in the vicinity of the 
front of his truck, or out in front of him, but after he overturned he 
did not see the pedestrian any more and he did not know that he 
had hit a pedestrian; that he got scared and left; that he had been 
drinking rather heavily; that he got Jimmy Byers, who was a pas- 
senger in the truck with him, and carried him from the scene on his 
back as far as he could carry him; he did not know where he had 
put him down, but remembered that it was between two houses; 
he continued on foot unti] he could not go any further, and then he 
walked up on the front porch of a house on Hast Street, knocked on 
the door, and when someone came to the door he fell over in the 
door. Defendant said he asked them to call an ambulance, which 
brought him to the hospital; and he did not have any driver’s li- 
cense. The officer testified that he saw defendant on East Street as 
the ambulance attendants were picking him up off the front porch 
on that street. That was roughly eight to ten blocks from the scene 
of the accident. 

Defendant contends that he had no knowledge that he had 
struck Willie Quick with a motor vehicle and that Willie Quick had 
received any injury. Both reason and authorities declare that such 
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knowledge is an essential element of the crime created by the stat- 
ute now under consideration, and charged in the indictment. S. v. 
Ray, 229 N.C. 40, 47 S.E. 2d 494. 

The State offered in evidence the statement of the defendant that 
he had no knowledge that his vehicle had struck Willie Quick and 
no knowledge that Willie Quick received any injury. This state- 
ment does not prevent the State from showing that the facts and 
circumstances were different. S. v. Phelps, 242 N.C. 540, 89 S.E. 2d 
132; S. v. Simmons, 240 N.C. 780, 83 S.E. 2d 904. The defendant’s 
statement tends to exculpate the defendant, but the State does not 
rest entirely on such statement. Defendant also stated that as he 
ran off the road and looked up he saw a pedestrian in the vicinity 
of the front of his truck, or out in front of him, and after he over- 
turned he did not see the pedestrian any more and did not know 
that he had hit a pedestrian. The testimony of Willie Quick is to 
the effect that he had been run over by a motor vehicle, and the 
next thing he knew he was lying in a ditch with his right arm broken, 
his left leg skinned up badly, his back hurt and his lip torn off. The 
totality of the State’s evidence would permit a jury to find that just 
before the defendant turned over he saw a pedestrian in front of 
him, that he ran over this pedestrian and inflicted upon him serious 
injuries, that he must have known that he had been involved in an 
accident and had injured this person by striking him with his auto- 
mobile. The evidence also shows defendant left the scene of the ac- 
cident without any investigation as to whether a pedestrian had 
been injured, and without giving him any information or aid. In our 
opinion, and we so hold, while the State’s evidence is conflicting — 
some tending to incriminate and some tending to exculpate him — 
considering the State’s evidence in the light most favorable to it, 
and giving to it the benefit of every reasonable inference to be 
fairly drawn therefrom, the State’s evidence reasonably conduces to 
the conclusion, as a fairly logical and legitimate deduction, that the 
defendant is guilty as charged, and it is sufficient to repel a motion 
for judgment of compulsory nonsuit, and was properly submitted 
to the jury. The State’s evidence shows far more than a mere con- 
jecture or suspicion of defendant’s guilt. S. v. Horner, 248 N.C. 342, 
103 S.E. 2d 694. 

Defendant moved for a directed verdict of not guilty. This mo- 
tion challenges the sufficiency of the evidence to go to the jury. S. 
v. Wiley, 242 N.C. 114, 86 S.E. 2d 913. “. . . (T)he objection that 
the evidence is not sufficient to carry the case to the jury .. . 
must be raised during the trial by a motion for a compulsory non- 
suit under the statute now embodied in G.S. 15-173, or by a prayer 
for instruction to the jury.” S. v. Gaston, 2386 N.C. 499, 73 S.E. 2d 
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311. Under the circumstances here the motion for a directed verdict 
of not guilty and the assignment of error for the denial of his mo- 
tion for judgment of compulsory nonsuit have the same legal effect, 
and the motion was properly denied, and the assignment of error is 
overruled. 

The assignments of error to the charge of the court have been 
carefully examined, and no one of them is sufficiently prejudicial to 
justify disturbing the verdict and the judgment below. In the trial 
we find 

No error. 


STATE OF NORTH CAROLINA oN RELATION OF THE NORTH CAROLINA 
MILK COMMISSION vy. NATIONAL FOOD STORES, INCORPORATED), 
A NortTH CAROLINA CORPORATION. 


(Filed 24 May, 1967.) 


1. Agriculture § 14; Constitutional Law § 23— 

The State Milk Commission has statutory authority to fix a uniform 
rate for the transportation of milk from farm to the processing plant and 
to maintain a fair price to the producer, and such statutory provisions 
have reasonable relationship to the assurance of an adequate supply of 
wholesome milk, and are constitutional. 


2. Agriculture § 15— 

The State Milk Commission has not fixed a price to be charged by re- 
tail grocery stores in the sale of milk to consumers, and therefore the au- 
thority of the Commission to do so is not involved in an action to restrain 
a grocery chain from selling milk below cost. G.S. 106-266.8(2) (3). 


8. Agriculture § 17— 

The enumeration by G.S. 106-266.21 of the facts which may be shown 
by a retailer selling milk below cost in order to rebut the presumption that 
such sale was made for the purpose of injuring, harassing or destroying 
competition, eld not exclusive, and the prima facie case arising from sale 
below cost may be rebutted by proof of any circumstances which would 
tend to disprove an intent on the part of the retailer to injure, harass or 
destroy competition. To construe the statute otherwise would raise grave 
question as to its constitutionality. 


4, Statutes § 4— 


A statute will not be construed so as to raise a serious question as to 
its constitutionality when a reasonable construction will avoid such ques- 
tion. 


5. Constitutional Law § 6; Evidence § 4— 


The General Assembly may provide that the proof of one fact shall be 
deemed prima facie evidence of a second fact, provided there is such re- 
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lation between the two facts in human experience that proof of the first 
may reasonably be deemed some evidence of the existence of the second. 


Agriculture § 14— 


G.S. 106-266.1 et seqg., including amendments, must be construed in the 
light of its purpose to protect the public interest in a sufficient, regularly 
flowing supply of wholesome milk and, to this end, to provide a fair price 
to the milk producer, and the act is not for the purpose of regulating 
competition among retail grocery stores per se. 


7 Statutes § 5— 


While a statute must be construed to carry out the legislative intent, 
that intent must be found from the language of the act, its legislative 
history, and circumstances surrounding its adoption which will throw light 
upon the evil sought to be remedied, and such intent may not be estab- 
lished by testimony of members of the Legislature which adopted the 
statute nor by the affidavits of witnesses as to their opinion of the pur- 
pose of the act. 


8. Agriculture § 14— 


9. 


10. 


11 


12 


In this action to restrain a retail grocery chain from selling milk below 
cost, affidavits of the Commissioner of Agriculture and others, to the 
effect that the purpose of the Milk Act was to prevent the use of milk by 
grocery stores as a “loss leader,” are incompetent, since the legislative 
purpose cannot be established by such evidence. 


Same— 


G.S. 106-266.21 prohibits the sale of milk below cost with the purpose 
on the part of the seller to injure, harass or destroy competition in the 
marketing of milk, and the statute does not make the sale of milk below 
cost a violation in the absence of such illegal purpose. 


Same— 


The provisions of G.S. 106-266.21 making proof of the sale of milk by a 
retailer below cost prima facie evidence of the purpose of such retailer to 
injure, harass or destroy competition in the marketing of milk, is not be 
yond the constitutional power of the Legislature. 


Same— 

The illegal purpose proscribed by G.S. 106-266.21 is more than a mere 
intent to attract customers from those who are actual or potential cus- 
tomers of a rival, since all successful competition necessarily harasses to 
some degree others engaged in the same business activity in the same ter- 
ritory, and our economic system is built upon the theory that such compe- 
tion is desirable; the illegal purpose constituting a violation of the stat- 
ute is a malevolent purpose to eliminate a rival or so hamper him as 
to achieve, or approach, a monopoly, and thus control prices to the harm 
of the public. 


Constitutional Law § 6; Monopolies § 1— 

The use of a “loss leader’ as a competitive device in the retail grocery 
business is not generally unlawful and may not generally be restrained 
unless in violation of a contract permitted under the Federal Fair Trade 
Act, and in this State the Legislature has not prohibited such practice as 
contrary to public policy, and such determination is as binding on the 
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courts of this State as a contrary legislative determination is binding on 
the courts of other states having such legislative policy. 


13. Pleadings § 19— 


Upon a demurrer for failure to state a cause of action, a complaint must 
be liberally construed in favor of the pleader. 


14. Agriculture § 17— 
In this suit to enjoin defendant retailer from Selling milk below cost, 
allegations that defendant was so selling milk for the purpose of destroy- 
ing competition is held sufficient as against demurrer. 


15. Appeal and Error § 5— 


Upon appeal from an order granting an interlocutory injunction, the 
Supreme Court is not bound by the findings of fact made by the court 
below, but may review the evidence and find facts for itself. 


16. Agriculture § 17— Evidence held not to sustain finding that de- 
fendant was selling milk below cost to create monopoly. 


In this action to enjoin defendant retailer from selling milk below cost, 
evidence that defendant operates a supermarket chain, that it sold milk 
below cost but limited the purchase of each customer to one half gallon, 
that there was no competition between retail grocery stores and other 
types of distributors of milk, and that the use of milk as a “loss leader” 
is an accepted merchandising practice in marketing chains, ete, is held 
to compel the conclusion that the purpose of defendant in selling milk be- 
low cost was not to monopolize the business of selling milk in grocery 
stores, or elsewhere, but was to attract customers in the hope that they 
would purchase other items in sufficient volume to yield the defend- 
ant a profit from its entire operation, and since the sale of milk below 
cost for such purpose is not a violation of G.S. 106-266.21, it was error to 
enjoin defendant from doing so, 


AppEaL by defendant from Hobgood, J., at the 12 September 1966 
Civil Session of ALAMANCE. 

The plaintiff sued to enjoin the defendant from selling milk “be- 
low cost, as that term is defined in the statute, for the purpose of in- 
juring, harassing or destroying competition in violation of GS. 
106-266.21, as amended.” 

The complaint alleges: 

The defendant is engaged in the retail grocery business in Ala- 
mance and nearby counties under the name of Big Bear Super- 
markets and sells milk and other food products; it “advertised and 
sold to the public a large number of half-gallons of milk at a price 
of 39 cents per half-gallon, plus sales tax”; which price was “below 
cost as that term is defined in G.S. 106-266.21, as amended (said 
milk having been purchased by defendant at a price of 55 cents per 
half-gallon)”; such sale was “for the purpose of injuring, harassing 
or destroying competition, to wit, others selling milk and other food 
products at retail and others operating supermarkets and _ retail 
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grocery stores within the trading area of defendant’s said stores”; 
in furtherance of its plan so to sell milk, “the defendant caused news- 
paper advertisements to be published in * * * newspapers cir- 
culated in said counties * * * advertising the sale of half-gallon 
cartons of fresh milk at 39 cents”; and it “intends and plans to con- 
tinue selling milk below cost,” in violation of the said statute, and 
‘at is necessary in order to protect the publie interest and in order 
to prevent further violations of said statute by the defendant that 
an injunction be issued * * * enjoining the defendant from fur- 
ther violations of said statute.” 

A temporary restraining order was issued and the defendant was 
ordered to appear and show cause why the injunction should not be 
continued to the final hearing of the matter in the superior court. 

Prior to the hearing on the order to show cause, the defendant 
filed its answer admitting that at its stores it advertised and sold to 
the public a large number of half-gallons of milk at a price of 39 
cents per half-gallon, plus sales tax, which price was below cost, 
but denying that such sales were for the purpose of “injuring, harass- 
ing or destroying competition.” The answer also admits the publi- 
cation of newspaper advertisements advertising the sale of half- 
gallon cartons of fresh milk at 39 cents. As a further answer, the 
defendant alleges that in such advertisements it advertised the sale 
of half-gallon cartons of milk, as well as other items, at less than 
cost as “loss leaders” for the purpose of attracting customers into 
its stores so that they would purchase other items in addition to 
those so advertised. It is alleged that such advertisements and sales 
for such purpose are “in accordance with the ordinary, usual and 
accepted method of merchandising by supermarkets and other re- 
tail grocery stores’; and were “not for the purpose of destructive 
competition and was not with the intent to injure, harass or destroy 
competition with others selling milk and other food products at re- 
tail and others operating supermarkets and retail grocery stores 
within the trading area of defendant’s stores.” 

At the hearing upon the order to show cause, the defendant de- 
murred ore tenus to the complaint, which demurrer was overruled. 
The matter was then heard upon affidavits. The trial court entered 
an order containing its findings of fact and conclusions of law, and 
continuing the preliminary injunction in effect until the final hear- 
ing of the cause in the superior court. It is from this order that the 
defendant appeals. 

The court found that the defendant is engaged in the retail 
grocery business and had made sales and published advertisements, 
as alleged in the complaint, the advertisements stating, ‘Choice of 
any brand of fresh Mix— 14 Gatton Carton 39¢— Limit One 
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14 Gat. Per Customer Piease!” The court also found that the de- 
fendant so sold the milk “as a loss leader, for the purpose of attract- 
ing customers away from its competitors and luring them into de- 
fendant’s stores; that the luring of said customers away from its 
competitors would naturally tend to harass or injure the defendant’s 
competitors and the court finds that the sale of milk by defendant 
below cost was made for the purpose of injuring, harassing or de- 
stroying competition.” The court further found: “There has been a 
stated decrease in the number of Grade A milk producers in North 
Carolina in recent years. There is a growing shortage of milk in 
North Carolina and in the nation. Producer and consumer prices 
for milk in North Carolina are in line with average prices in the 
southeastern portion of the United States.” It further found that 
“the widespread use of milk as a loss leader would be likely to 
create a chaotic condition in the marketing of milk which would be 
contrary to the public interest in view of the perishable nature of 
milk,” and that “it is in the public interest for the said injunction 
to be continued until the final hearing of this cause.” 

The assignments of error brought forward into the appellant’s 
brief, others being deemed abandoned, are: (1) The overruling of 
the demurrer ore tenus; (2) the findings and conclusions that the 
sale of milk as a “loss leader” would naturally tend to harass or in- 
jure competition and that the sales by the defendant below cost 
were made for the purpose of “injuring, harassing or destroying com- 
petition”; and (8) the signing of the order continuing the injunction. 

One of the affidavits introduced by the plaintiff shows that on 
July 28 and 29, 1966, the defendant’s stores sold a total of 4,107 half- 
gallons of milk, on August 4 and 5 (the days on which the sales were 
made below cost), sold 14,611 half-gallons, and on August 11 and 
12 sold 4,495 half-gallons. Sales of milk by “major stores competing”! 
with the defendant in the same cities totaled 8631 half-gallons on 
July 28 and 29, 7,932 on August 4 and 5, and 8,543 on August 11 
and 12. That is, on the two days of “loss leader” selling, the defend- 
ant sold approximately 10,000 half-gallons more than it sold on days 
when its prices were not below cost, whereas on those days its ‘“ma- 
jor” competitors sold only some 700 half-gallons less than on the 
other days. The explanation of the remaining 9,300 half-gallons of 
additional sales by the defendant is not indicated by the evidence. 

Other affidavits introduced by the plaintiff tend to show that the 
defendant was advised of the provisions of the Milk Commission 
law following the appearance of its newspaper advertisement, and 
its president thereupon stated that the defendant was “going to use 
milk as a loss leader by selling it below cost at 39 cents per half- 
gallon.” 
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The affidavit of Honorable James A. Graham, Commissioner of 
Agriculture of the State of North Carolina, states: 


“TT ] he North Carolina Milk Commission sets minimum prices 
to be paid to dairy farmers for their milk, but does not estab- 
lish prices at any other level; that the law gives the Commis- 
sion the power in certain situations to set the price of milk at 
other levels, but the Commission has never found it necessary 
or advisable to take control of milk prices at other levels; that 
producer and consumer prices for milk in North Carolina are 
in line with average prices in the rest of the southeastern por- 
tion of the United States * * *” 


This affiant, and others, expressed his opinion that the enforce- 
ment of G.S. 106-266.21 is in the public interest and that the wide- 
spread use of milk as a loss leader would create a chaotic condition 
which would have a depressing effect upon producer prices and cause 
many producers to go out of business. 

The defendant introduced 15 affidavits by owners or operators 
of other supermarkets or retail stores of various sizes and locations 
in the trading area served by the defendant’s stores. Each of these 
stated: 


“The retail sale of any food or milk product below cost as a 
‘loss leader’ is an accepted and customary practice among su- 
permarkets and other retail grocery stores, is not for the pur- 
pose of destructive competition with other retail grocers, and 
is not intended and does not injure, harass or destroy competi- 
tion among other supermarkets and retail grocery stores. The 
retailer of milk cannot and does not compete urth any distrib- 
utor or producer-distributor of milk.” (Emphasis added.) 


Each of these affiants stated that the advertisements and sales 
by the defendant, of which the plaintiff complains, “did not injure, 
harass or destroy competition among others selling milk and other 
food products at retail and particularly the business of your affiant.” 
(Emphasis added.) 

The plaintiff offered no affidavit from any operator or owner of 
any grocery store stating that the business of such affiant, or any 
other person, had been injured, harassed or destroyed or threatened 
with such injury, harassment or destruction by such advertisement 
and sales by the defendant. 


Morgan, Byerly, Post & Keziah for defendant appellant. 
Holding, Harris, Poe & Cheshire for plaintiff appellee. 
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Lakn, J. The act creating the Milk Commission was first be- 
fore this Court in Milk Commission v. Galloway, 249 N.C. 658, 107 
S.E. 2d 631, in which an order of the Commission fixing a uniform 
hauling charge to the producer by the processor for the transporta- 
tion of milk from the farm to the processing plant was sustained. 
Parker, J., now C.J., speaking for the Court, said: 


“The considerations which impelled the General Assembly 
to adopt the Act were found in its preamble on page 1323, Acts 
of 19538. * * * Among the facts set forth in the preamble 
to the Act are these: ‘Milk is a primary and necessary food for 
the children and adult population of the State. * * * [I]t is 
necessary to suppress unfair, unjust and destructive trade prac- 
tices which are now being carried on in the production, market- 
ing and distribution of milk and which tends to create a haz- 
ardous and dangerous condition with reference to the health and 
welfare of the people of the State.’ Other facts stated in the pre- 
amble, as well as the Act itself, make it plain that the General 
Assembly was also concerned with suppressing unfair and de- 
structive trade practices, and with stabilizing the milk industry, 
so as to enable the producers to secure a fair price for their 
milk. These recitals in the preamble set the framework for the 
legislation.” (Emphasis added.) 


Since Nebbia v. New York, 291 U.S. 502, 54 8. Ct. 505, 78 L. Ed. 
940, it has been recognized that the Fourteenth Amendment to the 
Constitution of the United States does not forbid a state to confer 
upon an administrative agency the power to fix minimum and max- 
imum retail prices to be charged for the sale of milk in grocery stores 
to consumers for the purpose of assuring the steady flow of an ade- 
quate supply of clean, wholesome milk from the producing farms to 
the consumer. In that case, Mr. Justice Roberts, speaking for the 
Court, said: 


“Under our form of government the use of property and the 
making of contracts are normally matters of private and not 
of public concern. The general rule is that both shall be free of 
governmental interference. But neither property rights nor con- 
tract rights are absolute; for government cannot exist if the 
citizen may at will use his property to the detriment of his 
fellows, or exercise his freedom of contract to work them harm. 
* + 

“So far as the requirement of due process is concerned, and 
in the absence of other constitutional restriction, a state is free 
to adopt whatever economic policy may reasonably be deemed 
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to promote public welfare, and to enforce that policy by legis- 
lation adapted to its purpose. The courts are without authority 
either to declare such policy, or, when it is declared by the leg- 
islature, to override it. * * * And it is equally clear that if 
the legislative policy be to curb unrestrained and harmful com- 
petition by measures which are not arbitrary and discrimi- 
natory it does not lie with the courts to determine that the rule 
is unwise. * * * 

“The Constitution does not secure to anyone liberty to con- 
duct his business in such fashion as to inflict injury upon the 
public at large, or upon any substantial group of the people. 
Price control, like any other form of regulation, 1s unconstitu- 
tional only if arbitrary, discriminatory, or demonstrably ir- 
relevant to the policy the legislature is free to adopt, and hence 
an unnecessary and unwarranted interference with individual 
liberty.” 


Milk Commission v. Galloway, supra, establishes that neither 
Article I, § 7, nor Article I, § 17, of the Constitution of North Car- 
olina, forbids the Legislature of this State to confer upon the Milk 
Commission authority to fix a uniform rate for the transportation 
of milk from the farm to the processing plant so as to enable the 
producers of milk to secure a fair price for their product. This Court 
there recognized the relation between such transportation charge and 
the assurance to the producers of milk of a fair price for that which 
they sell. It also recognized, as the Supreme Court of the United 
States had done in Nebbia v. New York, supra, that the Legislature 
might reasonably conclude that the maintenance of a fair price to 
the producer of milk is necessary to the assurance of an adequate 
supply of milk produced, transported and marketed under sanitary 
conditions. The constitutionality of the entire Milk Commission Act 
was not before this Court in the Galloway case, supra, and has never 
been determined by this Court. It is not before us in the present 
case. 

The act must be construed in the light of its objective, which 
the Galloway case, supra, states. It empowers the Commission “to 
investigate all matters pertaining to the production, processing, stor- 
age, distribution, and sale of milk for consumption,” and “to su- 
pervise and regulate the transportation, processing, storage, distri- 
bution, delivery and sale of milk for consumption.” G.S. 106-266.8 (2), 
(3). The Commission has not determined that conditions surround- 
ing the production and marketing of milk in this State require a 
fixing of the price to be charged by a retail grocery store for the 
sale of milk to consumers in order to accomplish the purposes for 
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which the act was adopted. The Commission has net undertaken to 
fix the price to be charged in such a sale. Consequently, its author- 
ity to do so is not now before us. The affidavit of Honorable James 
A. Graham, Commissioner of Agriculture, offered in evidence by the 
plaintiff, states “(T]he North Carolina Milk Commission sets min- 
imum prices to be paid to dairy farmers for their milk, but does not 
establish prices at any other levei.” 

The question before us requires the construction of G.S. 106-266.21, 
which provides: 


“The sale of milk by any distributor or producer-distribu- 
tor or retailer below cost for the purpose of injuring, harassing 
or destroying competition is hereby prohibited. At any hearing 
or trial on a complaint under this section, evidence of sale of 
milk by a distributor or subdistributor or retailer below cost 
shall constitute prima facie evidence of the violation or viola- 
tions alleged, and the burden of rebutting the prima facie case 
thus made, by showing that the same was Justified in that it 
was not, in fact, made below cost or that it was not for the 
purpose of injuring, harassing or destroying competition, shal] 
be upon the person charged with a violation of this section. 
* * * The prima facie case of a violation of this section, 
made by proof of sale below cost, may be rebutted by proof of 
any of the following facts * * *” 


The provision in this section of the act that the statutory prima 
facie case of violation may be rebutted by proof of specified cireum- 
stances, none of which applies to the present case, does not mean 
that these are the only circumstances which may be relied upon to 
rebut such prima facie proof of violation. See Alik Commission v. 
Dagenhardt, 261 N.C. 281, 134 SE. 2d 361. To construe the statute 
otherwise would raise a serious question as to its constitutionality 
and it is well settled that a statute will not be construed so as to 
raise such question if a different construction, which will avoid the 
question of constitutionality, is reasonable. State v. Barber, 180 
N.C. 711, 104 S.E. 760; Labor Board v. Jones & Laughlin, 301 U.S, 
1, 57 S. Ct. 615, 81 L. Ed. 898, 108 A.L.R. 1352, 1361; Crowell v. 
Benson, 285 U.S. 22, 52S. Ct. 285, 76 L. Ed. 598; Fed. Trade Comm. 
v. Amer. Tobacco Co., 264 U.S. 298, 44 S. Ct. 336, 68 L. Ed. 696, 32 
A.L.R. 786; Re Keenan, 310 Mass. 166, 37 N.E. 2d 516, 187 A.L.R. 
766, 773; 16 Am. Jur. 2d, Constitutional Law, § 146; 16 C.J.S., Con- 
stitutional Law, § 98(b). 

It is well settled in this State that it is within the power of the 
Legislature to change the rules of evidence and, within constitu- 
tional limits, to provide that the proof of one fact shall be deemed 
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prima facie evidence of a second fact. Drainage Commissioners v. 
Mitchell, 170 N.C. 324, 87 S.E. 112; State v. Dowdy, 145 N.C. 4382, 
58 8.E. 1002; State v. Barrett, 188 N.C. 680, 50 S.E. 506. Notwith- 
standing the contrary opinion of Professor Wigmore, set forth at 
length in the Barrett case, supra, it is now also well established in 
this State, and in other jurisdictions, that the exercise of such power 
by the Legislature is subject to the limitation that there must be 
such relation between the two facts in human experience that proof 
of the first may reasonably be deemed some evidence of the existence 
of the second. Drainage Commissioners v. Mitchell, supra; State v. 
Dowdy, supra; Tot v. United States, 319 U.S. 468, 63 S. Ct. 1241, 
87 L. Ed. 1519; Bandini Co. v. Superior Court, 284 U.S. 8, 52 8. Ct. 
103, 76 L. Ed. 186, 78 A.L.R. 826; Mobile, J. & K. C. R. R. v. 
Turnipseed, 219 U.S. 35, 48, 31 S. Ct. 1386, 55 L. Ed. 78; People 
v. Pay Less Drug Store, 25 Cal. 2d 108, 153 P. 2d 9; State v. Kelly, 
218 Minn. 247, 15 N.W. 2d 554; Anno., 162 A.L.R. 495, 505; 29 Am. 
Jur. 2d, Evidence, § 10. There are many circumstances in addition 
to those specified in the above statute, which would tend to dis- 
prove an intent to injure, harass or destroy competition by a sale of 
an article at less than its cost to the seller. To deprive the seller of 
the right to disprove the intent which is part of the conduct for- 
bidden by the statute, by proof of such other circumstances, would 
raise grave doubt as to the constitutionality of the provision as an 
arbitrary interference with the liberty of contract. See 29 Am. Jur. 
2d, Evidence, § 11. We, therefore, hold that one charged, either in a 
civil or in a criminal! proceeding, with the violation of G.S. 106-266.21 
may rebut the statutory prima facie case, resulting from proof of a 
sale of milk at less than cost, by proof of any fact from which ab- 
sence of the evil intent may be rationally inferred. 

As this Court noted in Milk Commission v. Galloway, supra, the 
purpose of the act creating the Milk Commission was to protect the 
public interest in a sufficient, regularly flowing supply of wholesome 
milk and, to that end, to provide a fair price to the milk producer 
for his product. G.S. 106-266.21, though added to the original act by 
an amendment at a subsequent session, must be construed in the 
light of that purpose. 

While the cardinal principle of statutory construction is that 
the words of the statute must be given the meaning which will carry 
out the intent of the Legislature, that intent must be found from the 
language of the act, its legislative history and the circumstances 
surrounding its adoption which throw light upon the evil sought to 
be remedied. Testimony, even by members of the Legislature which 
adopted the statute, as to its purpose and the construction intended 
to be given by the Legislature to its terms, is not competent evidence 
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upon which the court can make its determination as to the meaning 
of the statutory provision. D & W, Inc., v. Charlotte, 268 N.C. 577, 
151 S.E. 2d 241; Goins v. Indian Training School, 169 N.C. 736, 86 
S.E. 629. Consequently, the affidavits introduced hy the plaintiff, 
purporting to show that it was the purpose of the Legislature to 
prevent the use of milk by grocery stores as a “loss leader,’ were 
not competent for that purpose and must be disregarded. 

It is obvious, from the reading of this act in its entirety, that the 
Milk Commission was not established as an agency to regulate com- 
petition among retail grocery stores per se. The Commission was 
established as a State agency to protect the interest of the public in 
a regularly flowing supply of wholesome milk and is authorized, for 
that purpose, and that purpose only, to regulate, under proper cir- 
cumstances and to a proper degree, the price of milk. It is the de- 
struction of competition in the handling of milk, not in the grocery 
business generally, which G.S. 106-266.21 was designed to prevent. 
The Milk Commission is not to be deemed a legislatively appointed 
guardian for the retail grocery business. G.S. 106-266.21, which is 
part of the Milk Commission Act, is not to be given a construction 
leading to such result. 

The conduct prohibited by G.S. 106-266.21 is the sale of milk, 
as defined in G.S. 106-266.6, below cost, as defined in G.S. 106-266.21, 
coupled with the purpose on the part of the seller to injure, harass 
or destroy competition in the marketing of milk. The evil motive or 
purpose is an essential element of the offense, as truly as is the sale 
of milk below cost. There is no violation of this statute unless both 
elements concur. By virtue of the statute, evidence of the sale below 
cost is evidence of the wrongful purpose, but it is evidence only. 
Standing alone, it permits but does not compel a finding of the nec- 
essary motive or purpose. Milk Commission v. Dagenhardt, supra; 
State v. Wilkerson, 164 N.C. 481, 79 S.E. 888. It cannot be said that 
there is no rational basis for inferring the existence of a purpose to 
injure, harass or destroy competition in the marketing of milk from 
a sale of milk below the cost thereof to the seller. Thus, the statute 
making proof of such sale pruma facie evidence of such purpose is 
not beyond the constitutional power of the Legislature. The statute 
does not, however, make a sale of milk below cost in and of itself a 
violation of the law. 

The very purpose and nature of competition involves the intent 
to attract to one’s self customers who might otherwise trade with a 
rival producer or seller. All successful competition necessarily ha- 
rasses to some degree others engaged in the same business activity 
in the same territory. Our economic system is built upon the theory 
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that this is a desirable spur to better service and lower cost to the 
consumer. The results achieved through long adherence to this sys- 
tem indicate it has merit exceeding that of a system controlled by 
either a private monopoly or a governmental administrator. The 
purpose required to establish a violation of G.S. 106-266.21 is more 
than a mere intent to attract customers from those who are actual 
or potential customers of a rival. The intent or purpose required to 
show a violation of this statute is a malevolent purpose to eliminate 
a rival or so hamper him as to achieve, or approach, a monopoly 
and thus control prices to the harm of the public after the rival is 
eliminated or crippled. Unquestionably, trade practices, including 
price cutting, designed to accomplish such an end may be forbidden 
by statute. Bennett v. R. R., 211 N.C. 474, 191 S.E. 240; State v. 
Coal Co., 210 N.C. 742, 188 S.E. 412; Vanning v. R. R., 188 N.C. 
648, 125 S.E. 555. 

Many states have enacted statutes forbidding, as unfair com- 
petition, the sale of any merchandise at less than cost with the in- 
tent thereby to induce the purchase of other merchandise or to di- 
vert trade from a competitor. The Supreme Court of the United 
States has sustained such legislation. Safeway Stores v. Oklahoma 
Grocers, 360 U.S. 334, 79 S. Ct. 1196, 3 L. Ed. 2d 1280. See also: 
Old Dearborn Co. v. Seagram Corp., 299 U.S. 188, 57 8. Ct. 189, 81 
L. Ed. 109; Wholesale Tobacco Dealers B. v. National Candy & 
T. Co., 11 Cal. 2d 634, 82 P. 2d 3; Anno., 118 A.L.R. 506. In the 
Safeway Stores case, Mr. Justice Frankfurter, speaking for the Court, 
said: 


“One of the chief aims of state laws prohibiting sales below 
cost was to put an end to ‘loss-leader’ selling. The selling of se- 
lected goods at a loss in order to lure customers into the store 
is deemed not only a destructive means of competition; it also 
plays on the gullibility of customers by leading them to expect 
what generally is not true, namely, that a store which offers 
such an amazing bargain is full of other such bargains.” 


In Wholesale Tobacco Dealers B. v. National Candy & T. Co., 
supra, Chief Justice Waste, speaking for the Supreme Court of Cal- 
ifornia, said: 


“The use of ‘loss leaders’ for the purpose of injuring a com- 
petitor has been condemned by many economists. It has been 
urged that their use is injurious to the consumer in that the 
losses so sustained will either have to be made up by higher 
prices charged on other commodities, or by the enforcing of 
various economies, such as the lowering of wages, discharge of 
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employees, lowering of rents, depressing the wholesale prices, 
etc. It has many times been urged that such practices are de- 
structive of competition and tend to create monopolies.” 


In Old Dearborn Co. v. Seagram Corp., supra, Mr. Justice Suth- 
erland, speaking for the Court, in sustaining the right of a state to 
enact “fair trade” legislation, said: 


“There is a great body of fact and opinion tending to show 
that price cutting by retail dealers is not only injurious to the 
good will and business of the producer and distributor of identi- 
fied goods, but injurious to the general public as well. The evi- 
dence to that effect is voluminous; * * * True, there is evi- 
dence, opinion and argument to the contrary; but it does net 
concern us to determine where the weight lies. We need say no 
more than that the question may be regarded as fairly open to 
differences of opinion. The legislation here in question proceeds 
upon the former and not the latter view; and the legislative de- 
termination in that respect, in the circumstances here disclosed, 
is conclusive so far as this court is concerned.” 


The North Carolina Legislature, on the contrary, has not seen 
fit to adopt as the policy of this State the prohibition of the sale of 
any merchandise below cost as a “loss leader” to attract customers 
to the store of the seller in the hope that they will buy there other 
commodities in sufficient volume to enable the seller to overcome the 
loss incurred in the sale of the article used as a “loss leader.” This 
determination by the Legislature is also conclusive upon the courts. 
Thus, the use of “loss Jeaders’” as a competitive device in the retail 
grocery business generally is not unlawful and may not be restrained, 
in the absence of a contract permitted under the Fair Trade Act 
such as was sustained in Lilly & Co. v. Saunders, 216 N.C. 163, 4 
S.E. 2d 528, 125 A.L.R. 1308. 

G.S. 106-266.15 provides that in the event of violation of any 
provision of the Milk Commission Act, the Commission may apply 
to the courts “for relief by injunction, if necessary, to protect the 
public interest without being compelled to allege or prove that any 
adequate remedy at law does not exist.” (Emphasis added.) 

The public interest sought to be protected by G.S. 106-266.21 is 
the public’s interest in the regular flow of an adequate supply of 
wholesome milk from the producer to the consumer, not a possible 
public interest in the protection of retail grocery stores from the use 
by other retail grocery stores of milk as a “loss leader.” Since the 
Commission, under its statutory authoritv, has fixed the minimum 
price to be paid to the producer by the distributor, a circumstance 
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which was not present in Nebbia v. New York, supra (see dissenting 
opinion by Mr. Justice McReynolds, 89 A.L.R. 1484, 1487), there is 
no reasonable basis for a finding by the courts that a sale of milk 
by a retail grocery store at less than the cost of the milk to it will 
endanger the public’s interest in an adequate flow of wholesome 
milk, nothing else appearing. 

Upon a demurrer for failure to state a cause of action, a com- 
plaint must be liberally construed in favor of the pleader. Patter- 
son v. Lynch, Inc., 266 N.C. 489, 146 S.E. 2d 390; Homes, Inc., v. 
Holt, 266 N.C. 467, 146 S.E. 2d 434; Hall v. Coble Dairies, 234 N.C. 
206, 67 S.E. 2d 68; Wells v. Wells, 227 N.C. 614, 44 S.E. 2d 31; 
Hearn v. Erlanger Mills, Inc., 219 N.C. 623, 14 S.E. 2d 675. So con- 
strued, we find in this complaint an allegation of a sale of milk be- 
low cost for the purpose of destroying competition in the sale of 
milk. While the allegation that the issuance of an injunction is nee- 
essary in order to protect “the public interest,” standing alone, is a 
mere conclusion of the pleader, it may be inferred from the preced- 
ing allegation as to the purpose to destroy competition in the sale 
of milk that the public interest alleged to require injunctive relief 
is the public’s interest in monopoly free marketing of milk. We also 
interpret the allegation in the complaint that the defendant sold 
“milk” to mean it sold milk as defined in the highly restrictive defi- 
nition contained in G.S. 106-266.6. We, therefore, hold that the de- 
murrer ore tenus to the complaint was properly overruled. 

Upon an appeal from an order granting an interlocutory injunc- 
tion, this Court is not bound by the findings of fact made by the 
court below, but may review and weigh the evidence and find the 
facts for itself. Milk Commission v. Dagenhardt, supra. 

The plaintiff’s own evidence is not sufficient to support a find- 
ing that the sales of milk by the defendant were for the purpose of 
destroying competition in the marketing of milk. Milk was but one 
of many items listed in the newspaper advertisement published by 
the defendant and introduced in evidence by the plaintiff. Presum- 
ably, the price therein specified for each article named was such as 
to be attractive to the housewife. The advertisement specifically 
states that only one half-gallon of milk was to be sold at this price 
to a customer. This is not the action of one seeking to drive com- 
petitors from the milk business. The plaintifi’s evidence also shows 
that while the defendant increased its sales of milk by 10,000 half- 
gallons for the two days in which the below cost selling took place, 
its principal competitors’ aggregate sales declined only about 700 
half-gallons for the two day period. It would appear that the primary 
effect of the defendant’s action upon the flow of milk was to in- 


N.C] SPRING TERM, 1967. 337 


LUMBER Co. v. BUILDERS. 


crease the consumption of milk, not to divert the milk business from 
rival stores. This is not contrary to the public interest in the main- 
tenance of an adequate supply of wholesome milk. There is no evi- 
dence from any competing seller of milk that he was injured, ha- 
rassed or eliminated from competition for the milk market or would 
be so affected by the further sales of milk by the defendant at less 
than the cost thereof to the defendant. 

The defendant’s evidence, which is uncontradicted, is that there 
is no competition between retail grocery stores and other types of 
distributors of milk. The defendant’s evidence is that the use of milk 
as a “loss leader” is an accepted merchandising practice among re- 
tail grocery stores and is not for the purpose of injuring, harassing 
or destroying competition among other supermarkets and _ retail 
grocery stores. Fifteen competing merchants stated in their affida- 
vits, introduced by the defendant, that they had not been injured 
by the advertisement and sales in question. 

We think that the record leads inescapably to the conclusion 
that the purpose of the defendant in selling milk below cost was not 
to monopolize the business of selling milk in grocery stores, or else- 
where, but was to attract customers to its stores in the hope that 
they would purchase there other items in sufficient volume to yield 
the defendant a profit from its entire operation. Since this is not a 
violation of G.S. 106-266.21, it was error to issue the injunction and 
the judgment so doing is hereby 

Reversed. 


MEBANE LUMBER COMPANY v. AVERY & BULLOCK BUILDERS, INC., 
THADIUS A. COATES, JR., AnD Wrre, DARLENE COATES; GEORGE 
S. GOODYEAR, TRUSTEE OF THE GOODYEAR MORTGAGE CORPORA- 
TION. 


(Filed 24 May, 1967.) 


1. Pleadings § 12— 
A demurrer admits for its purpose the truth of the facts alleged in the 
complaint and relevant inferences of fact deducible therefrom, but it does 
not admit legal inferences or conclusions. 


2. Laborers’ and Materialmen’s Liens § 5— 

The claim of lien is the foundation of an action to enforce the lien, and 
if the claim of lien is fatally defective when filed there is no lien, and 
such defect cannot be cured by amendment after the filing period has ex- 
pired, nor by allegations in an action to enforce the lien. G.S. 44-88, G.S. 
44-39, 
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3. Same— 

A claim of lien for materials furnished under an entire and indivisible 
contract for a specified job for a gross contract price need not itemize the 
materials furnished; however, if the contract is divisible, the materials 
furnished must be itemized in sufficient detail to put interested parties, 
or parties who may become interested, on notice as to the materials fur- 
nished and the time they were furnished and the amount due therefor. 


4, Same— 
Allegations that materials were furnished under an entire and indivisible 
contract is a mere conclusion, since whether a contract is entire or divisible 
must be determined by construction of the instrument. 


5. Contracts § 13— 

An entire contract is one in which all material provisions are interde- 
pendent and the consideration is entire on both sides; a severable con- 
tract is one susceptible of division and apportionment and one capable of 
performance in part. 


6. Laborers’ and Materialmen’s Liens § 5— 

A claim of lien based on separate statements respectively specifying 
the date materials were furnished and the amount due therefor, but de- 
scribing the materials only as loads delivered on the respective dates, 
held to disclose that the materials were furnished under a severable and 
not an entire contract, and the materials were not itemized as required 
by statute for a valid lien. G.S. 44-38. 


Appr by plaintiff from Brock, S.J., February 1967 Nonjury As- 
signed Civil Session of Wake. 

This is a civil action to perfect a materialman’s lien. 

On 7 July 1966 claimant filed notice and claim of lien on real 
property and dwelling located in Wake County, North Carolina, for 
materials supplied in the construction of said dwelling. The first 
three paragraphs of the claim of lien give the names and addresses 
of the party asserting the lien and the party against whom the lien 
is asserted, and a description of the property on which said dwell- 
ing is located. Paragraph 4 of said notice and claim of lien reads as 
follows: 


“4, That the material and labor on account of which this 
lien is filed was furnished to and performed for said owners by 
said claimants under and pursuant to the terms of an entire and 
indivisible contract made and entered into by claimant and said 
owners on or about the 15 day of March, 1966 by the terms of 
which said claimants furnished certain materials and performed 
certain labor in the erection and improvement of a building and 
improvements upon said land, and the owners agreed to pay for 
the same the sums set out in ‘Exhibit A’ hereto attached and 
made a part of this notice. That said owners have not paid the 
full amount due on said contract for said labor and materials, 
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and there is still due to claimants in the sum of $5,389.68, a de- 
tailed statement showing said prices and credits being attached 
in ‘Exhibit A’. Said labor was performed and materials furnished 
and use in the building and improvements upon said land owned 
by said owners pursuant to said contract. Claimants began to 
furnish said materials and to perform said labor on or about the 
15 day of March, 1966, and finished the same on or about the 25 
day of April, 1966, and the amount still due by said owners to 
claimants under said contract for which this notice is filed is 
$5,389.68, with interest on same from the 10th day of May. 
1966.” 


Attached to the lien notice as a part thereof are four statements. 

The first of these is a total of the amounts due on the other three. 

The second statement, dated J5 March 1966, describes the ma- 
terials supplied as “Load 1, 2, 3, 4,” and shows the amount due 
therefor as $4,282.41. 

The third statement, dated 6 April 1966, describes the materials 
delivered as “2/8x1/8 QH Door unit w/sill, 4/16 jamb, 3-lts/3 
panel” and gives the price therefor as $36.67. 

The fourth statement, dated 25 April 1966, describes the ma- 
terial delivered as “Load #2” and gives the price therefor as $1070.60. 

Plaintiff filed complaint on 30 December 1966 alleging, in sub- 
stance, the following: 

That defendant Builders was in the business of constructing houses 
on property owned by it and then selling the property to various 
purchasers, and on 15 March 1966 plaintiff entered into a contract 
with defendant builder to supply an unassembled building consist- 
ing of pre-cut lumber, pre-hung doors, siding, flooring, roofing, nails, 
and other such supplies necessary in the construction of the build- 
ing. Pursuant to the contract, plaintiff alleges that it supplied ma- 
terials on different dates between 15 March and 25 April 1966, for a 
total price of $5,389.68; that plaintiff had made repeated demands 
on defendant Builders to pay for the material supplied, but that de- 
fendant had failed, neglected and refused to pay any amount on the 
sum alleged to be due; that by deed recorded 27 May 1966 defend- 
ant Builders sold and conveyed the land and house herein referred to 
defendants Thadius A. Coates, Jr., and his wife, Darlene Coates, 
who in turn had executed and delivered a deed of trust on the prop- 
erty described in the claim of lien and complaint to George 8. Good- 
year, Trustee, for the benefit of Goodyear Mortgage Corporation, 
and that said deed of trust was duly recorded in Book 1716, page 
407, of the Wake County Registry on 27 May 1966. Plaintiff prays 
for judgment against each of the defendants in the sum of $5,389.68, 
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and further prays that the judgment be declared a lien on the prop- 
erty described in the complaint, from and after 15 March 1966, and 
that execution issue against said property to the end that the prop- 
erty be sold according to law. 

Defendants Coates and Goodyear demurred. The demurrers were 
sustained by the trial judge. Plaintiff appeals. 


Sanford and Cannon for plaintiff. 

Lassiter, Leager, Walker & Banks for defendant Goodyear, Trus- 
tee, and Goodyear Mortgage Corp. 

Jordan, Morris & Hoke for defendants Coates. 


BrancuH, J. It is well established in this jurisdiction that for 
there to be an effective labor or materialman’s lien relating back to 
the date the work was begun or the materials furnished, the claim 
of lien must be filed in the office of the Clerk of Superior Court of 
the county in which the land is located within six months from and 
after the date the work was completed or the materials furnished. 
And the clavm shall specify in detail the work done, the materials 
furnished, and the time thereof, provided: if a special contract for 
such labor performed is made by the parties, or if such materials 
and lJabor are specified in writing, it shall be decided agreeably to 
the terms of the contract, provided the terms of the contract do not 
affect the lien for such labor performed or materials furnished. G.S. 
44-38; GS. 44-89; Lowery v. Haithcock, 239 N.C. 67, 79 S.E. 2d 
204; Assurance Society v. Basnight, 234 N.C. 347, 67 S.E. 2d 390. 

Whether the action was instituted within the time limit is not at 
issue, and plaintiff has alleged no facts tending to show a contract 
between it and the demurring defendants which would entitle it to a 
personal judgment against them. Rather, the decisive question re- 
lates to the sufficiency of the statement in the claim of hen of ma- 
terials furnished. Its sufficiency is before us on defendants’ demur- 
rers, 


“ . . The office of a demurrer is to test the sufficiency of 
a pleading, admitting, for the purpose, the truth of factual 
averments well stated and such relevant inferences as may be 
deduced therefrom, but it does not admit any legal inferences 
or conclusions of law asserted by the pleader. We are required 
on a demurrer to construe the complaint liberally with a view 
to substantial justice between the parties, and every reasonable 
intendment is to be made in favor of the pleader. G.S. 1-151; 
Barber v. Wooten, 284 N.C. 107, 66 S.E. 2d 690: Cathey v. 
Construction Company, 218 N.C. 525, 11 S.E. 2d 571; Joyner 
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v. Woodard, 201 N.C. 315, 160 S.E. 288.” McKinney v. High 
Point, 237 N.C. 66, 74 S.E. 2d 440. 


A defect in a lien cannot be cured by amendment after the filing 
period has expired, nor by alleging the necessary facts in the plead- 
ings in an action to enforce the lien. Jefferson v. Bryant, 161 N.C. 
404, 77 S.E. 341, and Cook v. Cobb, 101 N.C. 68, 7 S.E. 700. 

In determining the sufficiency of a claim of lien, this Court has 
made a distinction as to the particularity required in specifying the 
materials furnished, prices charged, and the time of furnishing where 
the claim is based on a divisible contract or open account, and where 
the materials or labor were contracted for as an entirety. The more 
particular statement is required in the case of a divisible contract 
or open account. However, where the contract 1s to complete a 
building for one sum, it is not required that the labor and materials 
furnished shall be itemized. Jefferson v. Bryant, supra. And where 
the plaintiff contracted to do certain work for the defendant for “a 
stated amount,” or to furnish materials for a “gross sum,” the con- 
tract is entire, and particular itemization of the claim of hen 1s not 
required, as is required for divisible contracts for materials or la- 
bor. King v. Elhott, 197 N.C. 98, 147 S.E. 701. However, where item- 
ization is required, a listing of materials item by item or the labor 
hour by hour is not required, but there must be a substantial com- 
pllance with the statute, 7. e., a statement in sufficient detail to put 
interested parties, or parties who may become interested, on notice 
as to labor performed or materials furnished, the time when the la- 
bor was performed and the materials furnished, the amount due 
therefor, and the property on which it was employed. Lowery v. 
Hatthcock, supra; King v. Elliott, supra; Cameron v. Lumber Co., 
118 N.C. 266, 24 S.E. 7; Cook v. Cobb, supra. 

The claim of lien is the foundation of the action to enforce the 
lien, and if such lien is defective when filed, it is no lien. Jefferson v. 
Bryant, supra. Thus, the answer to the question presented by this 
appeal must be found in the claim of hen and the exhibits made a 
part thereof. 

It is necessary to determine whether the contract which is the 
basis of the lien is an entire contract or a severable or divisible con- 
tract. In the case of Wooten v. Walters, 110 N.C. 251, 14 S.E. 734, 
Chief Justice Merrimon, speaking for the Court, said: 


“A contract is entire, and not severable, when by its terms, 
nature and purpose it contemplates and intends that each and 
all of its parts, material provisions, and the consideration, are 
common each to the other and interdependent. Such a contract 
possesses essential oneness in al] material respects. The consid- 
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eration of it is entire on both sides. Hence, where there is a 
contract to pay a gross sum of money for a certain definite con- 
sideration, it is entire, and not severable or apportionable in law 
or equity. Thus, where a particular thing is sold for a definite 
price, the contract is an entirety, and the purchaser will be li- 
able for the entire sum agreed to be paid. And so, also, when 
two or more things are sold together for a gross sum, the con- 
tract is not severable. The seller is bound to deliver the whole 
of the things sold, and the buyer to pay the whole price, in the 
absence of fraud. . . 

“On the other hand, a severable contract is one in its nature 
and purpose susceptible of division and apportionment, having 
two or more parts, in respect to matters and things contemplated 
and embraced by it, not necessarily dependent upon each other, 
nor is it intended by the parties that they shall be. Hence, an 
action may be maintained for a breach of it in one respect and 
not necessarily in another, or for several breaches, while in 
other material respects it remains intact. In such a contract the 
consideration is not single and entire as to all its several pro- 
visions as a whole; until it is performed it is capable of division 
and apportionment. . . . If it appear that the purpose was to 
take the whole or none, then the contract would be entire; other- 
wise, it would be severable.” 


It is alleged here that there was an “entire and indivisible con- 
tract.” The use of the terms “entire” and “indivisible” is not an 
averment of fact, but is simply a statement which expresses the con- 
clusion of the pleader. The demurrers interposed by defendants do 
not admit conclusions of law. Gillismie v. Service Stores, 258 N.C. 
487, 128 S.E. 2d 762. 

The claim of lien alleges that pursuant to the terms of the con- 
tract entered into between claimant and defendant, claimant fur- 
nished certain materials and performed certain labor in the erec- 
tion and improvement of a building; that the owners agreed to pay 
sums set out in Exhibit “A” thereto attached and made a part of 
the notice, and that claimant began to furnish said materials and 
perform said labor on 15 March 1966 and finished the same on or 
about 25 April 1966. There is no showing that any labor was per- 
formed. 

Although the record does not identify any exhibit as “Exhibit 
A”, the exhibits in the record, when taken with and made a part of 
the claim of lien, do not reveal the nature of the materials furnished 
or when the owner agreed to pay the sums alleged to be due. Nor 
do they allege facts to show there was a contract to complete a 
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building for one sum or to furnish materials for a gross sum. There 
is no inference of a single consideration. In fact, the exhibits offered 
by claimant, being on different dates and for varying unidentified 
“loads,” negative any inference of an entire contract or a complete 
job for a fixed price. There is nothing before the Court to make it 
appear that the purpose was to take the whole or none, or that there 
was a purpose to sell the materials as an inseparable whole. The 
claim of lien, including the statements attached thereto, being in- 
sufficient to show the existence of an entire and indivisible contract, 
it was incumbent upon plaintiff to substantially specify in detail the 
materials furnished, as required by G.S. 44-38. Clearly claimant has 
failed to comply, even substantially, with the requirements of the 
statute. 

The judgment of the court below is 

Affirmed. 


MEBANE LUMBER COMPANY v. AVERY & BULLOCK BUILDERS, INC., 
DONALD E. FRYE and Wire, LOU H. FRYE: GEORGE S. GOODYEAR, 
TRUSTEE OF THE GOODYEAR MORTGAGE CORPORATION. 


(Filed 24 May, 1967.) 


AppkAL by plaintiff from Brock, S.J., February 1967 Nonjury As- 
signed Civil Session of WAKE. 

This is a civil action to perfect a materialman’s lien. 

On 7 July 1966 claimant filed notice and claim of lien on real 
property and dwelling located In Wake County, North Carolina, 
for materials supplied in the construction of said dwelling. The first 
three paragraphs of the claim of lien give the names and addresses 
of the party asserting the lien and the party against whom the lien 
is asserted, and a description of the property on which said dwell- 
ing is located. Paragraph 4 of said notice and claim of lien reads as 
follows: 


“4. That the material and labor on account of which this 
lien is filed was furnished to and performed for said owners by 
said claimants under and pursuant to the terms of an entire 
and indivisible contract made and entered into by claimant 
and said owners on or about the 1 day of March, 1966 by the 
terms of which said claimants furnished certain materials and 
performed certain labor in the erection and improvement of a 
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building and improvements upon said land, and the owners 
agreed to pay for the same the sums set out in ‘Exuipit A’ hereto 
attached and made a part of this notice. That said owners have 
not paid the full amount due on said contract for said labor and 
materials, and there is still due to claimants in the sum of 
$4,202.98, a detailed statement showing said prices and credits 
being attached in ‘Exhibit A’. Said labor was performed and 
materials furnished and use in the building and improvements 
upon said land owned by said owners pursuant to said con- 
tract. Claimants began to furnish said materials and to per- 
form said labor on or about the 1 day of March, 1966, and fin- 
ished the same on or about the 25 day of March, 1966, and the 
amount still due by said owners to claimants under said con- 
tract for which this notice is filed is $4,202.98, with interest on 
same from the 10th day of April, 1966.” 


Attached to the lien notice as a part thereof are three statements. 

The first of these shows a total of the amounts due on the other 
two, as: $3362.39 
840.59 


$4202.98 


The second statement, dated 1 March 1966, describes the ma- 
terials supplied as ‘Load 1, 2, 3, 4, 5M,” and shows the amount due 
therefor as $3,362.39. 

The third statement, dated 25 March 1966, describes the ma- 
terials delivered as ‘Load #5” and gives the price therefor as $840.59. 

Plaintiff filed complaint on 30 December 1966 alleging, in sub- 
stance, the following: 

That defendant Builders was in the business of constructing 
houses on property owned by it and then selling the property to var- 
ious purchasers, and on 1 March 1966 plaintiff entered into a con- 
tract with defendant builder to supply an unassembled building con- 
sisting of pre-cut lumber, pre-hung doors, siding, flooring, roofing, 
nails, and other such supplies necessary in the construction of the 
building. Pursuant to the contract, plaintiff alleges that it supplied 
materials on different dates between 1 March and 25 March 1966, 
for a total price of $4,202.98; that plaintiff had made repeated de- 
mands on defendant Builders to pay for the material supplied, but 
that defendant had failed, neglected and refused to pay any amount 
on the sum alleged to be due; that by deed recorded 6 May 1966 de- 
fendant Builders sold and conveyed the land and house herein re- 
ferred to defendants Donald E. Frye and his wife, Lou H. Frye, who 
in turn had executed and delivered a deed of trust on the property 
described in the claim of lien and complaint to George 8. Goodyear, 
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Trustee, for the benefit of Goodyear Mortgage Corporation, and 
that said deed of trust was duly recorded in Book 1718, page 217, of 
the Wake County Registry on 6 May 1966. Plaintiff prays for Judg- 
ment against each of the defendants in the sum of $4,202.98, and 
further prays that the judgment be declared a lien on the property 
described in the complaint, from and after 1 March 1966, and that 
execution issue against said property to the end that the property 
be sold according to law. 

Defendants Frye and Goodyear demurred. The demurrers were 
sustained by the trial judge. Plaintiff appeals. 


Sanford and Cannon for plainttff. 

Lassiter, Leager, Walker & Banks for defendant Goodyear, Trus- 
tee, and Goodyear Mortgage Corp. 

Thomas A. Banks for defendants Frye. 


Per CuriAM. The decisive facts in the instant case and in Lum- 
ber Company v. Avery & Bullock Builders, Inc., Thadius A. Coates, 
Jr., et al., decided this day, are the same. Upon authority of that 
case, and the cases therein cited, the judgment of the court below is 

Affirmed. 


MEBANE LUMBER COMPANY v. AVERY & BULLOCK BUILDERS, ING., 
JOHN PHILLIP PRICE ann Wrre, METTA B. PRICE; RICHARD O. 
GAMBLE, TRUSTEE or THE FIRST PROVIDENT CORPORATION OF 
SOUTH CAROLINA. 


(Filed 24 May, 1967.) 


AppraL by plaintiff from Brock, S.J., February 1967 Nonjury As- 
signed Civil Session of WAKE. 

This is a civil action to perfect a materialman’s lien. 

On 7 July 1966 claimant filed notice and claim of lien on real 
property and dwelling located in Wake County, North Carolina, 
for materials supplied in the construction of said dwelling. The first 
three paragraphs of the claim of lien give the names and addresses 
of the party asserting the lien and the party against whom the lien 
is asserted, and a description of the property on which said dwell- 
ing is located. Paragraph 4 of said notice and claim of lien reads as 
follows: 


“4, That the material and labor on account of which this 
lien is filed was furnished to and performed for said owners by 
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said claimants under and pursuant to the terms of an entire and 
indivisible contract made and entered into by claimant and said 
owners on or about the 3 day of January, 1966 by the terms of 
which said claimants furnished certain materials and performed 
certain labor in the erection and improvement of a building and 
improvements upon said land, and the owners agreed to pay for 
the same the sums set out in ‘Exhibit A’ hereto attached and 
made a part of this notice. That said owners have not paid the 
full amount due on said contract for said labor and materials, 
and there is still due to claimants in the sum of $4,033.83, a de- 
tailed statement showing said prices and credits being attached 
in ‘Exhibit A’. Said labor was performed and materials fur- 
nished and use in the building and improvements upon said 
land owned by said owners pursuant to said contract. Claim- 
ants began to furnish said materials and to perform said labor 
on or about the 3 day of January, 1966, and finished the same 
on or about the 4 day of February, 1966, and the amount still 
due by said owners to claimants under said contract for which 
this notice is filed is $4,033.83, with interest on same from the 
10th day of May, 1966.” 


Attached to the lien notice as a part thereof are four statements. 
The first of these shows a total of the amounts due on the other 
three as: $4070.34 
1017.57 
$5087.91 
Less: Credit 54.08 
$5033.83 
Less: Paid 1000.00 
$4033.83 


The second statement, dated 3 January 1966, describes the ma- 
terials supplied as “Load 1, 2, 3, 4,” and shows the amount due there- 
for as $4,070.34. 

The third statement, dated 29 April 1966, describes the ma- 
terials delivered as “three rh door 2/6”, gives the price therefor as 
$54.08, and is marked “Credit.” 

The fourth statement, dated 4 February 1966, describes the ma- 
terial delivered as ‘Load #5” and gives the price therefor as $1017.57. 

Plaintiff filed complaint on 30 December 1966 alleging, in sub- 
stance, the following: 

That defendant Builders was in the business of constructing 
houses on property owned by it and then selling the property to va- 
rious purchasers, and on 3 January 1966 plaintiff entered into a con- 
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tract with defendant builder to supply an unassembled building con- 
sisting of pre-cut lumber, pre-hung doors, siding, flooring, roofing, 
nails, and other such supplies necessary in the construction of the 
building. Pursuant to the contract, plaintiff alleges that it supplied 
materials on different dates between 3 January and 4 February 
1966, for a total price of $5,087.91; that the balance due on said 
sum is $4,033.88; that plaintiff had made repeated demands on de- 
fendant Builders to pay for the material supplied, but that defend- 
ant had failed, neglected and refused to pay any amount on the 
sum alleged to be due; that by deed recorded 28 June 1966 defend- 
ant Builders sold and conveyed the land and house herein referred 
to defendants John Phillip Price and his wife, Metta B. Price, who 
in turn had executed and delivered a deed of trust on the property 
described in the claim of lien and complaint to Richard O. Gamble, 
Trustee, for the benefit of First Provident Corporation of South 
Carolina, and that said deed of trust was duly recorded in Book 
1721, page 347, of the Wake County Registry on 28 June 1966. 
Plaintiff prays for judgment against each of the defendants in the 
sum of $4,033.83, and further prays that the judgment be declared 
a lien on the property described in the complaint, from and after 3 
January 1966, and that execution issue against said property to the 
end that the property be sold according to law. 

Defendants Price and Gamble demurred. The demurrers were 
sustained by the trial judge. Plaintiff appeals. 


Sanford and Cannon for plaintiff. 

Poyner, Geraghty, Hartsfield & Townsend for defendants Rich- 
ard O. Gamble and First Provident Corporation of South Carolina. 

Thomas A. Banks for defendants Price. 


Per CurtaM. The decisive facts in the instant case and in 
Lumber Company v. Avery & Bullock Builders, Inc., Thadius A. 
Coates, Jr., et al., decided this day, are the same. Upon authority 
of that case, and the cases therein cited, the judgment of the court 
below is 

Affirmed. 
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STATE v. JOHN HENRY HEWETT. 
(Filed 24 May, 1967.) 


Appeal and Error § 2— 

The Supreme Court may exercise its constitutional supervisory jurisdic- 
tion to clarify an important question of practice, even though the question 
is not properly presented by exception duly entered and an assignment of 
error properly set out. 


Criminal Law § 135— 


Probation or suspension of sentence is not a right granted by either the 
Federal or State Constitutions, but is a matter of grace conferred by stat- 
ute in this State. G.S. 15-197. 


Same— 


Probation relates to judicial action before imprisonment, while parole 
relates to executive action after imprisonment. 


Criminal Law § 136—- 


A proceeding to revoke probation is not a criminal prosecution but is a 
proceeding solely for the determination by the court whether there has 
been a violation of a valid condition of probation so as to warrant putting 
into effect a sentence theretofore entered, and while notice in writing to 
defendant and an opportunity for him to be heard are necessary, the 
court is not bound by strict rules of evidence, and all that is required is 
that there be competent evidence reasonably sufficient to satisfy the judge 
in the exercise of a sound judicial discretion that the defendant had with- 
out lawful excuse wilfully violated a valid condition of probation. 


Same; Constitutional Law § 32— 


A defendant has no constitutional right to be represented by counsel at 
a hearing to determine whether his probation should be revoked for his 
wilful violation of a lawful condition of probation, and G.S. 15-41 is not 
applicable. 


Criminal Law § 154— 
An exception which appears nowhere except under the assignments of 
error is ineffectual. 


Criminal Law § 136— 

Where the record discloses that a bill of particulars setting forth de- 
fendant’s alleged violation of condition of probation was duly served upon 
defendant, and that order revoking probation was not entered until the 
hearing after notice some four days thereafter, no abuse of discretion is 
shown in the refusal by the court of defendant’s motion for continuance. 


Same— 

Defendant was put on probation on condition that he not engage in in- 
jurious and vicious habits. Upon the hearing to revoke probation there 
was plenary competent evidence that on repeated occasions defendant had 
threatened law enforcement officers and had wilfully engaged in assaults 
upon specified persons, ete. Held: The evidence supports the court’s find- 
ing that defendant had engaged in injurious or vicious habits in violation 
of the terms of probation and such finding supports the court’s judgment 
revoking defendant’s probation. 
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9. Same— 


In determining whether the evidence warrants revocation of probation, 
the credibility of the witnesses and the evaluation and weight of their tes- 
timony are for the judge, and, if there is competent evidence in the record 
to support the court’s finding of violation of condition of probation, the 
fact that the court also admitted incompetent hearsay evidence is net 
fatal, the crucial findings being supported by competent evidence. 


10. Criminal Law § 164— 


Where sentences of defendant are made to run concurrently, any error 
relating to the shorter sentence alone cannot be prejudicial. 


APPEAL by defendant from Carr, J., November 1966 Criminal 
Session of CoLUMBUS. 

At the September 1964 Session of Columbus County Superior 
Court, defendant, who was represented by his court-appointed at- 
torney J. B. Lee, Jr., an able and experienced member of the Co- 
lumbus County Bar, entered pleas of guilty to two indictments, Nos. 
259-E and 260-E on the docket, each indictment charging the de- 
fendant with a felonious breaking and entry into a stcre building 
and larceny. At the same time, defendant, who was represented by 
his court-appointed attorney J. B. Lee, Jr., entered pleas of guilty 
to an escape from Jail as charged in docket No. 229-G, and injury 
to a building as charged in docket No. 262-E. 

The judgment of the court upon the pleas of guilty to the two 
indictments charging a felonious breaking and entry and larceny 
was imprisonment for a term of not less than five years nor more 
than seven years. The judgment of the court upon the pleas of 
guilty upon an escape from prison and injury to a building was im- 
prisonment for six months “to take effect at a time and as further 
ordered by the court.” Pursuant to the provisions of G.S. 15-197 et 
seq., the court suspended the execution of the prison sentences and 
placed defendant on probation for a period of five years on certain 
conditions of probation. Among the conditions of probation, it was 
ordered by the court in the judgment that the defendant shall ‘avoid 
injurious or vicious habits.” 

At the November 1966 Criminal Session of Columbus County 
Superior Court, this criminal proceeding came on to be heard upon 
a written verified report by Edmond O. Wall. a State probation offi- 
cer, alleging a violation of a condition of defendant’s probation, to 
wit, that he had not avoided injurious or vicious habits. A bill of 
particulars alleging a violation by defendant of the condition to 
“avoid injurious or vicious habits” had been duly served on defend- 
ant prior to the hearing, as provided by G.S. 15-200.1. Defendant, 
at the beginning of the hearing before Judge Carr, requested Judge 
Carr to appoint counsel to appear for him, and Judge Carr denied 
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his request. Defendant did not except. After hearing the evidence in 
the case presented by the State and the testimony of defendant, 
Judge Carr entered an order finding as a fact that the defendant had 
willfully violated a condition of the probation judgment, in that he 
had engaged in injurious and vicious habits, and found with partic- 
ularity that he had engaged in six series or acts of injurious and 
vicious habits. Based upon his findings of fact, he ordered in his dis- 
cretion that the probation be revoked and the prison sentences be 
put into immediate effect. At the end of his order appears the fol- 
lowing language: ‘That this probationer was in Dorothea Dix Hos- 
pital twice in 1965 because of emotional instability as appears from 
above findings of fact. By reason of this fact the court recommends 
that he be closely observed in prison and given such attention, be- 
cause of his tendency to become emotionally disturbed, as the cir- 
cumstances require.” 

Defendant appealed from the order entered by Judge Carr. Judge 
Carr entered an order finding that defendant is an indigent and ap- 
pointing J. Wilton Hunt, a member of the Columbus County Bar, 
to represent the defendant on appeal. Later, Bailey, Judge presiding, 
entered the following orders: (1) An order allowing defendant to 
give a bail bond in the sum of $7,500 pending the outcome of his 
appeal; (2) an order discharging J. Wilton Hunt as defendant’s at- 
torney for the reason that there was a conflict of interest; (3) an 
order appointing J. B. Lee, Jr., to represent the defendant and to 
perfect his appeal; and (4) an order that Columbus County at its 
expense furnish a transcript of the record and evidence to defend- 
ant’s counsel, and that the record and brief of counsel on appeal 
should be mimeographed. Mr. Lee is the same lawyer who repre- 
sented defendant at the September 1964 Session of Columbus County 
Superior Court. 


Attorney General T. W. Bruton and Staff Attorney Theodore C. 
Brown, Jr., for the State. 
J. B. Lee, Jr., for defendant appellant. 


Parker, C.J. Defendant through his counsel, Mr. Lee, assigns 
as error that Judge Carr failed to appoint counsel to represent de- 
fendant, an indigent, at the hearing before him, though the defend- 
ant had requested counsel, and that his failure to do so was a fla- 
grant abuse of discretion. This assignment of error is overruled. 

Ordinarily, the Supreme Court will not consider questions not 
properly presented by objections duly made, exceptions duly en- 
tered, and assignments of error properly set out, though it may do 
so in exceptional circumstances in the exercise of its supervisory and 
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controlling jurisdiction over the proceedings of.the other courts 
vested in it by Article IV, section 10(1), of the North Carolina Con- 
stitution. To clarify an important question of practice frequently 
arising in the trial courts of this State, this Court, by virtue of the 
constitutional supervisory and controlling power vested in it over 
the other courts, deems it appropriate to consider defendant’s as- 
signment of error, as if an exception had been noted in apt time 
by defendant. In re Renfrow, 247 N.C. 55, 100 S.E. 2d 315; 1 Strong’s 
N. C. Index, Appeal and Error, §§ 2, 19, and Supplement thereto. 

A person convicted of crime is not given a right to probation by 
the United States Constitution. Burns v. United States, 287 U.S. 216, 
77 L. Ed. 266 (1982); Escoe v. Zerbst, 295 U.S. 490, 79 L. Ed. 1566 
(1985); Brown v. Warden, U. S. Penitentiary, 351 F. 2d 564 (7th 
Cir, 1965); Welsh v. United States, 348 F. 2d 885 (6th Cir. 1965); 
Gillespie v. Hunter, 159 F. 2d 410 (10th Cir. 1947); Jones v. Rivers, 
338 F. 2d 862 (4th Cir. 1964); Bennett v. United States, 158 F. 2d 
412 (8th Cir. 1946); Shum v. Foghant, .... Nev. ....., 418 P. 2d 495 
(1966). 

Probation or suspension of sentence comes as an act of grace to 
one convicted of crime. Escoe v. Zerbst, supra. The rights of an 
offender in a proceeding to revoke his conditional liberty under pro- 
bation are not coextensive with the Federal constitutional rights of 
one on trial in a criminal prosecution. Hyser v. Reed, 115 U.S. App. 
D. C. 254, 318 F. 2d 225 (1963); Richardson v. Markley, 339 F. 2d 
967 (7th Cir. 1965); Brown v. Warden, U. S. Penitentiary, supra; 
Jones v. Rivers, supra. 

In Welsh v. United States, supra, defendant pleaded guilty to 
various Federal offenses. He was not sentenced at the time the pleas 
were entered. Later, he appeared in court in person and by counsel, 
at which time imposition of sentences was suspended and he was 
placed on probation for a period of five years in each case. At a 
later hearing probation was revoked and the sentences were im- 
posed. On 5 June 1964 defendant filed a motion to vacate the sen- 
tences, the district judge denied the motion without a hearing, and 
an appeal followed. The court said in part: 


“Petitioner also contends that he was deprived of his con- 
stitutional right to assistance of counsel at the hearing when 
probation was revoked. In addition to the fact that petitioner 
made no request for counsel at that hearing, the constitutional 
right to the assistance of counsel in the defense of a criminal 
prosecution, given by the Sixth Amendment, does not apply to 
a hearing on a motion to revoke probation. Bennett v. United 
States, 158 F. 2d 412, 415, C.A. 8th, cert. dented, 331 U.S. 822, 
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67 S. Ct. 13802, 91 L. Ed. 1888; Gillespie v. Hunter, 159 F. 2d 
410, 411, C.A. 10th; United States v. Huggins, 184 F. 2d 866, 
868, C.A. 7th; Crowe v. United States, 175 F. 2d 799, 801, C.A. 
4th, cert. denied 338 U.S. 950, 70 S. Ct. 478, 94 L. Ed. 586, re- 
hearing denied, 339 U.S. 916, 70 8. Ct. 559, 94 L. Ed. 1341; 
Richardson v. United States, 199 F. 2d 333, 335, C.A. 10th; 
Cupp v. Byington, 179 F. Supp. 669, 670, S.D. Ind. See: Gilpin 
v. Umted States, 265 F. 2d 203, and cases cited at p. 204, C.A. 
6th; Barker v. State of Ohio, 330 F. 2d 594, and cases cited, 
C.A. 6th. 
“Judgment affirmed.” 


To the same effect Jones v. Rivers, supra. 

A person convicted of crime is not given a right to probation 
under the North Carolina Constitution. G.S. 15-197 provides in 
relevant part: “After conviction or plea of guilty or nolo contendere 
for any offense, except a crime punishable by death or life imprison- 
ment, the judge of any court of record with criminal jurisdiction 
may suspend the imposition or the execution of a sentence and 
place the defendant on probation. . . .” Probation relates to ju- 
dicial action taken before the prison door is closed, whereas parole 
relates to executive action taken after the door has closed on a con- 
vict. G.S. 15-199 provides, among other things, that as a condition 
of probation the probationer shall ‘‘avoid injurious or vicious habits.” 
G.S. 15-200.1 provides in relevant part: Upon its findings of fact 
that a valid condition of probation was wilfully violated, the Su- 
perior Court shall enforce the judgment of the lower court, with an 
exception not pertinent here. Whether defendant has violated valid 
conditions of probation is not an issue of fact for a jury, but is a 
question of fact for the judge to be determined in the exercise of his 
sound discretion. S. v. Robinson, 248 N.C. 282, 103 S.E. 2d 376. 

When a person accused of crime has been tried, defended, sen- 
tenced, and, if he desires, has exhausted his rights of appeal, the 
period of contentious litigation is over. Although revocation of pro- 
bation results in the deprivation of a probationer’s liberty, the sen- 
tence he may be required to serve is the punishment for the crime 
of which he had previously been found guilty. The inquiry of the 
court at such a hearing is not directed to the probationer’s guilt or 
innocence, but to the truth of the accusation of a violation of proba- 
tion. The crucial question is: Has the probationer abused the privi- 
lege of grace extended to him by the court? When a sentence of im- 
prisonment in a criminal case is suspended upon certain valid con- 
ditions expressed in a probation judgment, defendant has a right to 
rely upon such conditions, and as long as he complies therewith the 
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suspension must stand. In such a case, defendant carries the keys to 
his freedom in his willingness to comply with the court’s sentence. 

A proceeding to revoke probation is not a criminal prosecution, 
and we have no statute in this State requiring a formal trial in such 
a proceeding. Proceedings to revoke probation are oiten regarded as 
informal or summary. The courts of this State recognize the prin- 
ciple that a defendant on probation or a defendant under a suspended 
sentence, before any sentence of imprisonment is put into effect and 
activated, shall be given notice in writing of the hearing in apt time 
and an opportunity to be heard. S. v. Duncan, 270 N.C. 241, 154 
S.E. 2d 53, and cases cited. Upon a hearing of this character, the 
court is not bound by strict rules of evidence, and the alleged viola- 
tion of a valid condition of probation need not be proven bevond a 
reasonable doubt. S. v. Robinson, supra; S. v. Morton, 252 N.C. 482, 
114 S.E. 2d 115; S. v. Brown, 253 N.C. 195, 116 S.E. 2d 349; Supple- 
ment to 1 Strong’s N. C. Index, Criminal Law, § 136. 

All that is required in a hearing of this character is that the 
evidence be such as to reasonably satisfy the judge in the exercise 
of his sound discretion that the defendant has willfully violated a 
valid condition of probation or that the defendant has violated with- 
out lawful excuse a valid condition upon which the sentence was sus- 
pended. Judicial discretion implies conscientious judgment, not arbi- 
trary or willful action. It takes account of the law and the particular 
circumstances of the case, and “is directed by the reason and con- 
science of the judge to a just result.” S. v. Duncan, supra; Langnes 
v. Green, 282 U.S. 531, 541, 75 L. Ed. 520, 526; S. v. Robinson, 
supra; S. v. Morton, supra; S. v. Brown, supra. 

G.S. 15-4.1 is not applicable, for the simple fact that it applies 
to the appointment of counsel for indigent defendants in criminal 
trials. It does not apply to the appointment of counsel for indigent 
defendants in a proceeding to revoke probation. 

Decisions concerned with the constitutional right to counsel of 
an accused at various stages of criminal prosecutions are not con- 
trolling. Cf. Gideon v. Wainwright, 372 U.S. 335, 9 L. Ed. 2d 799. 

We do not find in the United States Constitution or in the North 
Carolina Constitution any constitutional right to counsel for a de- 
fendant in a proceeding to revoke probation. We find no statute in 
this State giving a defendant the right to counsel] in such a proceed- 
ing. The difference between hearings as to whether probation shall 
be revoked and criminal trials is so great that procedural require- 
ments in criminal trials, such as the right to counsel, ought not to be 
imposed in absolute terms in hearings to revoke probation. A possible 
extension to hearings upon whether probation should be revoked of 
an absolute and universal requirement of counsel at every such 
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hearing ought not to be taken without a legislative determination of 
the impact of such a requirement on the probation system. 

This is said in 24 C.J.8., Criminal Law 1618(11) d (d), p. 917, 
in respect to representation by counsel in a hearing to revoke pro- 
bation: “It is not required that the probationer be represented by 
counsel at the hearing, or that he be informed that he had a right 
to counsel, although under some statutes he is entitled to be rep- 
resented by counsel.’”’ A number of cases are cited in support of the 
text. In accord: State uv. Edye, 96 Ariz. 302, 394 P. 2d 418; People 
v. Wimberly, 215 C.A. 2d 588, 30 Cal. Rptr. 421; Shum v. Fogliani, 
supra; Kennedy v. Maxwell, 176 Ohio St. 215, 198 N.E. 2d 658. 

Defendant assigns as error that there was an abuse of discretion 
on the part of Judge Carr in failing to continue the hearing of the 
proceeding to revoke probation. This assignment of error has no ex- 
ception to support it, except under the assignment of error. This 
Court has repeatedly held that an exception which appears no 
where in the record, except under the assignment of error, is ineffec- 
tual, since an assignment of error must be supported by an excep- 
tion duly noted. However, an examination of the record before us 
shows that the order revoking probation recites in substance that a 
bill of particulars setting forth the alleged violation of the condition 
of probation was duly served on the defendant on 28 November 1966, 
and the order revoking probation was entered on 2 December 1966. 
The motion for continuance was addressed to the sound discretion 
of Judge Carr, and no abuse of discretion is shown and the ruling 
will be upheld. S. v. Culberson, 228 N.C. 615, 46 S.E. 2d 647; S. v. 
Ferebee, 266 N.C. 606, 146 S.E. 2d 666. 

Defendant assigns as error that there is no competent evidence 
to support the judge’s findings of fact; that the facts found by the 
judge do not support the judgment; and that errors of law appear 
on the face of the record. 

Judge Carr found as a fact in his order revoking probation that 
defendant has willfully violated the conditions of the probation 
judgment by engaging in injurious and vicious habits as follows: 

(1) “Threats to law enforcement officers: Once to Police Chief 
Freeman if he stuck his head in the police car where subject was 
sitting; once to the mother of Policeman Harold Fipps that he (the 
probationer) was going ‘to get’ Fipps; and a pattern of hostility to 
law enforcement officers in general.” Police Chief Freeman testified 
in substance, except when quoted. Since defendant has been on pro- 
bation, one Sunday night he walked up to the police car where Offi- 
cers Heye and Fipps had defendant. ‘As I walked up he made a 
statement to Chief Heye that if I stuck my head in the car he would 
cut it off.” The finding of fact that probationer said to the mother 
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of Policeman Harold Fipps that he was going “‘to get” Fipps is based 
on hearsay, and has no competent evidence in the record to support 
it. There is plenary competent evidence from Policemen Heye, Joy- 
ner, Fipps, and Freeman to support the finding that probationer has 
exhibited a pattern of hostility to law enforcement officers in gen- 
eral. It is also supported by defendant’s testimony: “I did threaten 
to hit Harold Fipps [an officer] in the mouth. On the night they 
picked me up for cutting Brown, I was trying to get on Rudolph 
Norris, the officer. He has done something to me. It is a long story. 
He had not done anything to me on that night. He walked in and 
asked me what they had me for. It kind of made me mad and I was 
already mad to start with. The reason I Jumped on him was be- 
cause [ was mad.” 

(2) The court found as a fact that defendant has willfully vio- 
lated the terms of probation by engaging in injurious and vicious 
habits by committing assaults upon persons, to wit, by slapping on 
the street a salesman from Charlotte, by drawing a knife and cut- 
ting Terry Brown on the finger, and by throwing a bottle at a pass- 
ing car. These findings of fact find support in the testimony of de- 
fendant as follows: “Yes, I work for Mrs. Ward part time. I did 
not slap her down. I slapped her across the face and she slapped me. 
I was not drunk. I was about to have a nervous breakdown. I do not 
remember that she told me to go home because I had had too much 
to drink. I did walk right out of the store and slap a man I had 
never seen before. He had not done anything to me.” This finding 
of fact also is supported by the testimony of Policeman Joyner as 
follows: “I was present when he [defendant] had his altercation 
with this Negro in Chadbourn. I came on the scene and John Henry 
and Terry Brown were having words or swinging at each other. Offi- 
cer Heye was with me. John Henry and this Negro were standing on 
the street. John Henry had his pocketknife in his hand. I didn’t ac- 
tually see a blow or who did the cutting or how the colored gentle- 
man was cut. One of his fingers was cut and bleeding.” There is no 
evidence but hearsay in the record that defendant threw a bottle at 
a passing car. However, defendant testified in substance that he got 
into an altercation with people in a car from South Carolina and 
one of them threw a bottle and hit him on the arm and bruised it 
badly, and then he went and got a bottle and threw it at him, but 
he contends that he acted in self-defense. 

- Among its other findings of fact the court found that seobatenes 
had engaged in injurious and vicious habits. This finding finds sup- 
port in the testimony of Officer Joyner, who testified: “I see John 
Henry about seven days a week. . . . And numerous times I have 
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seen him when in my opinion he had been drinking some kind of al- 
coholic (szc) or either on drugs. I couldn’t tell. This has been since 
he was put on probation in ’64.” This finding also finds support in the 
testimony of Officers Fipps as follows: “He [probationer] is a dan- 
gerous man when he is drinking. He is a big man.” This find- 
ing of fact finds support in the testimony of Officer Heye, who testi- 
fied as follows: “I was there when he was tried in Justice of Peace 
Wilson’s court last year. It would be hard to describe what hap- 
pened. He was tried for assaulting H. L. Buffkin. When one witness 
in particular testified John Henry interrupted the trial by telling the 
witness that it wasn’t so. They became argumentative and next thing 
I knew we had to remove John from the courtroom. . . . During 
the same month he was brought back for a hearing. At the time I 
was referring to Attorney Wilton Hunt was there. I do not know 
whether he attempted to slug Attorney Hunt, but there was a lot of 
fist swinging. . . . This was the case of the peace warrant and 
the assault with a pocketknife on H. L. Buffkin. . . . The alter- 
cation was not between he (the defendant) and Buffkin. It was with 
the witness Shelton Wade Anderson who was testifying for Buffkin. 
John made a statement to Shelton Wade and they became argumen- 
tative. Shelton Wade Anderson is known as Snuffy Anderson. When 
they became argumentative they soon came to blows. . . . There 
was one blow after the other and John Henry was calmed down and 
ordered to be taken out of the courtroom.” 

Some of Judge Carr’s findings of fact are based on hearsay evi- 
dence, and should not have been considered by the judge. However, 
there is enough competent evidence in the record to support the 
judge’s crucial findings of fact that the defendant has willfully failed 
to avoid injurious or vicious habits as found by him with particu- 
larity as above set out, and these crucial findings of fact support the 
judgment revoking probation and putting the prison sentences into 
effect. 

In determining whether the evidence warrants the revocation of 
probation or a suspended sentence, the credibility of the witnesses 
and the evaluation and weight of their testimony are for the judge. 
S. v. Robinson, supra. There is competent evidence in the record 
such as to reasonably satisfy the judge in the exercise of his sound 
discretion that probationer has violated a valid condition upon 
which his sentences were suspended. The condition that he avoid 
injurious or vicious habits is a valid condition of probation, GS. 
15-199, and no abuse of discretion on Judge Carr’s part is shown in 
revoking the probation judgment and putting the prison sentences 
into effect. 
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Competent evidence in the record is plenary that defendant, par- 
ticularly when drinking or taking drugs, engages in injurious and 
vicious habits, is dangerous, and when in such condition is hostile to 
police officers who attempt to restrain him. The original sentence, 
when defendant was put on probation, on the misdemeanor charges 
was six months in prison “‘to take effect at a time and as further or- 
dered by the court.” This seems irregular, but defendant has suffered! 
no prejudicial harm by the order revoking probation and putting the 
sentences of imprisonment into effect, because that sentence of six 
months imprisonment is to run concurrently with the sentence of 
imprisonment for not less than five years nor more than seven years 
upon his pleas of guilty to the felony indictments. 

No error of law appears on the face of the record proper. The 
order of the lower court is 

Affirmed. 


STATE v. RONALD MAXIE COLEMAN. 
(Filed 24 May, 1967.) 


1. Criminal Law § 155— 


An assignment of error to the exclusion of evidence should set forth the 
evidence excluded so as to disclose within itself the question sought to be 
presented. 


2. Criminal Law § 7— 

Entrapment is the inducing of a person to commit a crime he did not 
contemplate doing, and the setting of a trap to catch a person in the 
execution of a crime of his own conception is not entrapment and is not 
a defense except in these cases in which the victim consents to the com- 
mission of the offense and want of consent is an essential element of the 
offense. 


8. Same; Telephone Companies § 5— Entrapment held not available 
to defendant charged with making indecent telephone calls. 


A number of indecent telephone calls had been made to women in the 
municipality in question who had placed advertisements in a newspaper 
indicating a woman would answer the call. Telephones were installed in 
the police department and an ad run in the paper seeking to sell a used 
mink stole. A policewoman was assigned to answer the telephone, and a 
diode device was placed on the line to trace calls. Defendant was charged 
with making an indecent telephone call over the line. Held: The defense 
of entrapment is not available to defendant, since the commission of the 
offense was of defendant’s own conception and consent of the party called 
does not obviate the offense, G.S. 14-196.1, and therefore the exclusion of 
evidence tending to establish entrapment was not prejudicial. 
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4. Criminal Law § 67— 


The victim of a lewd telephone conversation may testify upon hearing 
the defendant speak at police headquarters after his arrest that the 
voice she had heard over the telephone was that of the defendant, and 
any lack of assurance or uncertainty on the part of the witness affects 
the weight and credibility of the testimony but not its admissibility. 


5. Same— 


The admission in evidence of the tracing of the origin of a telephone 
call to the residence of defendant by use of a diode device preventing the 
breaking of the connection by the originator of the call, held not error, 
an employee of the telephone company having testified that he had super- 
vised the installation and checked the device prior to the occasion in ques- 
tion, and there being testimony of witnesses that after the occasion in 
question the witnesses picked up the telephone and talked to the party 
called without dialing any number, the reliability of the dicde device in 
this specific instance having been proven. 


6. Telephone Companies § 5; Criminal Law § 38— 


The use of a diode device to prevent the originator of a telephone call 
from breaking the connection so that the telephone from which the call 
originated can be identified is to protect the telephone system from abuse 
by a threatening or obscene caller, and use of such device in no way vio- 
lates the prohibition against wiretapping, since it does not involve the in- 
terception of any communication and the divulgence of its contents by a 
third person. 47 U.S.C.A. § 605. 


AppEaL by defendant from McLean, J., 4 April 1966 Regular 
Criminal Session of Mrckitensura. Docketed and argued as Case 
No. 254, Fall Term 1966, and docketed as Case No. 264, Spring 
Term 1967. 

Criminal prosecution upon an amended warrant charging that 
defendant on 5 December 1965 at and in Mecklenburg County and 
within the city limits of Charlotte did unlawfully, willfully, and 
maliciously use lewd and profane language and words of vulgarity 
and indecency over a telephone to Mary Thompson, a female per- 
son, a violation of G.S. 14-196.1, heard de novo on appeal from a 
conviction and sentence of imprisonment in the recorder’s court of 
the city of Charlotte. 

Plea: Not guilty. Verdict: “Guilty as charged in the warrant.” 

From a judgment of imprisonment for a period of not less than 
18 months nor more than 24 months, defendant appeals. 


Attorney General T. W. Bruton and Staff Attorney Wilson B. 
Partin, Jr., for the State. 

Plumides & Plumides by John G. Plumides, Richard L. Kennedy 
and Jerry. W. Whitley for defendant appellant. 

Moore and Van Allen by John T. Allred for Southern Bell Tele- 
phone and Telegraph Company, amicus curie.. 


N.C.] SPRING TERM, 1967. 359 
S. v. COLEMAN. 


Parker, C.J. The State’s evidence in summary tends to show 
the following facts: Prior to 5 December 1965 there had been in 
Charlotte a number of telephone calls from a man or men in re- 
sponse to legitimate ads in the daily papers when it was apparent 
that a woman would answer. Typical of these ads were an ad, “girl 
to share an apartment with a girl,” or “some woman had a room for 
rent,” or “wearing apparel or something of that nature.” The police 
department of the city of Charlotte, in order to catch the man or 
men who made such calls, had the Charlotte Observer on Sunday, 
5 December 1965, to run the following ad: “Emra MInK JACKET 
Cape STog, slightly used. Will sell at a sacrifice. Nice gift. 334-3237.” 
Mrs. Frances 8. Sutton, an employee of the Charlotte Observer and 
the Charlotte News, composed this ad and had it placed in the 
Charlotte Observer. Telephone No. 334-3237 was installed in an 
office of the police department in the city of Charlotte. 

Prior to 5 December 1965 Southern Bell Telephone and Tele- 
sraph Company had installed a diode device in a particular section 
of its telephone exchange in the city of Charlotte serving telephone 
No. 334-8237. The basic function of a diode on a telephone line is 
simply to prevent a disconnection when the originating or calling 
party hangs up. It does not identify the parties to a conversation or 
record the actual conversation; it merely enables the calling line to 
be identified. In essence, it denies the caller a get-away. The nature 
and operation of the diode was described at the trial by the State’s 
witness T. G. Latham, a Southern Bell employee for the past thirteen 
years. He testified: “A diode device that we used gives joint or dual 
control of the call. In other words, what I mean to say there, may I 
give an example? When a person makes a call, he dials all of his 
numbers into the central office. When he dials each digit, each digit 
is handled by a separate piece of equipment. It in turn goes through 
the central office in a step by step fashion to each piece of equip- 
ment and then goes to the terminated equipment or the receiver’s 
line. This is all done automatically and then it rings the receiver’s 
line and they will talk and have a conversation or transmission. All 
right, the calling party has control over the connection. If we use 
this diode device, then it gives dual control; not only the calling 
party can hold the connection but the receiving party can also hold 
the connection if they leave their receiver off the hook. This is what 
happened in this case. The receiver left their phone off the hook, 
called us and requested that we make a trace on this call... . 
Without the diode, only the calling party has control. In other 
‘words, when they hang up the connection is dropped. As long as the 
‘ealling party has their receiver off the hook, then they have control 
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but when they hang up the connection is dropped. . . . I super- 
vised the installing of this device on this line. I didn’t do the install- 
ation. I checked it out to see that it was functioning. I did that my- 
self. . . . As to whether I am an expert, it doesn’t take much of 
an. expert to install them so I guess I’m an expert. I consider myself 
an expert on doing this. I am convinced beyond a shadow of a doubt 
that every time I placed it, it was perfect. No mishaps. It is a very 
reliable instrument.” Mr. Latham also testified: “I received the 
telephone call from the police station at 9:22 A.M. It took me until 
9:27 A.M. to make the trace — five minutes. I reported the results 
of my tracing to Sgt. Ross.” 

Mrs. Mary S. Thompson is an employee of the police department 
of the city of Charlotte, and was so employed on 5 December 1965. 
She was assigned by the police to answer three telephones that had 
been installed in the police department of the city of Charlotte. The 
number of one of these telephones was 334-3237. About 9:21 a.m. on 
5 December 1965, the bell on telephone 334-3237 rang and she an- 
swered. The person calling her over the telephone asked her if she 
was the lady that had the ad in the paper about the mink cape for 
sale, and then he used to her over the telephone such lewd, vulgar, 
and indecent language that we will not soil the pages of our Reports 
with such filth. It is manifest that it is such language as is prohibited 
by G.S. 14-196.1. (Anyone who is interested in reading the language 
this person used to Mrs. Thompson can find it set out on pages 14, 
15, and 16 of the record.) What the person said to her lasted from 
two and one-half to three minutes, and then this person hung up. 
She kept the receiver up and held it in her hand until she received 
a dial tone about 10:49 a.m. She recognized the voice of the person 
talking to her over the telephone as that of a male person. She did 
not have a mink cape stole for sale. 

T. G. Latham was on duty on the morning of 5 December 1965 
for Southern Bell Telephone and Telegraph Company. About 9:30 
a.m. he received a call from the police department of the city of 
Charlotte to trace a call to telephone No. 334-3237. In response to 
that call, he went to a telephone building at 208 N. Caldwell Street 
in the city of Charlotte to the receiving equipment for telephone calls 
to 334-3237 by means of the diode device, and checked that call back 
on automatic devices to determine where the call originated. He tes- 
tified: “We traced this call back to the originating line equipment 
and after we found the originating line equipment which was 85 and 
152, we went to our service record cards and pulled the card on 85 
and 152 and found that the number 334-6987 was on this 85 and 
152 and it was registered, the phone was registered to a Reverend 
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Maxie Coleman. It was a private line, with no extensions in the 
house. . . . This phone is located at 1705 North Allen Street in 
the City of Charlotte.” 

Robert W. Fleming is employed as the Business Office Manager 
by Southern Bell Telephone and Telegraph Company in Charlotte, 
and as such he has control over the telephone listings for the city 
of Charlotte. Telephone No. 834-6987 in Charlotte is listed in the 
name of the Reverend Maxie Coleman, and his address is 1705 North 
Allen Street, Charlotte. It is a private line, with no extensions. 

After the telephone call had been traced, police officers of the 
city of Charlotte went to 1705 North Allen Street in the city of 
Charlotte. Upon arrival they saw the defendant walking towards a 
1957 blue and white Pontiac parked at the curbing in front of the 
house, get in it, and leave. The officers followed him for about two 
and one-half blocks, got his license number and had it identified 
through the police station. They lost him in traffic. They went back 
to 1705 North Allen Street to observe the house. Later on, the de- 
fendant driving the 1957 Pontiac parked again in front of 1705 
North Allen Street. Defendant then left this house and went to his 
car and got in on the driver’s side. The officers drove up, identified 
themselves to the defendant, and asked who lived at 1705 North 
Allen Street. He stated that he did. After Officers Bruce 8. Treada- 
way and Marshall Haywood went into the house with defendant, 
Officer Ross arrived with an arrest warrant and told defendant that 
he was under arrest and advised him as to his rights to counsel, 
that he did not have to make a statement unless he so desired, and 
that if he said anything it could be used against him. Officer Tread- 
away testified that “at that time I picked up the telephone and had 
conversation with Mrs. Mary Thompson without dialing the phone. 
I picked up the receiver. I hung the phone back up. Officer Ross 
picked it back up off the cradle. He had a conversation with some- 
one. He didn’t dial the phone.” Pertaining to the same matter, Ser- 
geant C. W. Ross testified in substance, except when quoted, as fol- 
lows: He took the phone from Officer Treadaway and talked to the 
party on the other end of the line. “I recognized the voice. In my 
opinion, it was Mrs. Mary Thompson on the other end of the line.” 
The officers took defendant to police headquarters. Defendant stated 
that his mother and father left about 9:00 or 9:05 a.m. to go to 
church, and that he was alone in the house from that time until the 
time the officers first drove up. 

During a conversation at police headquarters, Mrs. Mary §&%. 
Thompson listened to the defendant talk. Mrs. Thompson testified 
in substance that she heard the defendant talk at the police station 
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and the voice of the defendant was the voice of the man who had 
used lewd, vulgar, and indecent language to her over the telephone 
that morning. On recross-examination of Mrs. Thompson by Mr. 
Plumides, the record shows this: 


“Q. That’s the only other time you ever heard his voice, 
other than on the telephone, wasn’t it? 

‘A. When he made the statement, ‘No, lady, I’ve never 
talked to you before,’ the way he used ‘lady’ in his words, ‘are 
you the “lady” with the cape for sale?’ 

“That was not altogether the basis of my opinion. That was 
part of it. I didn’t talk to him more than twenty to thirty sec- 
onds; that was enough to convince me. I was not helped in my 
opinion by the fact that he had already been brought to the 
Police Station by the police officers. He was the only one they 
had in custody at that time, but that didn’t help influence my 
opinion.” 


Defendant offered no evidence. 
Defendant assigns as error the following: 


“EXCEPTION No. 5. (R. p. 11) Defense counsel attempted 
to establish on cross examination that a certain advertisement 
was put in The Charlotte Observer with the intention of en- 
ticing male callers. Questions attempting to elicit the purpose 
for which the ad were (sic) placed were objected to and the ob- 
jections were sustained. To this the defendant excepts and as- 
signs this as his Assignment of Error No. 5.” 


We have to go beyond this assignment of error on a voyage of dis- 
covery through the record to find out the excluded testimony to 
which the defendant excepts. This assignment of error, like many of 
defendant’s other assignments of error, does not comply with our 
Rules of Practice in the Supreme Court. Balint v. Grayson, 256 
N.C. 490, 124 S.E. 2d 364; Lowe & Co. v. Atkins, 245 N.C. 98, 95 
S.E. 2d 271. On our voyage of discovery it appears from the record 
that the excluded testimony is as follows: 


“They were written like the ones that had been receiving 
calls for the legitimate ads, like ‘girl to share an apartment with 
a girl’ or some woman had a room for rent or wearing apparel 
or something of that nature. These were the type of ads that 
the caller had been hitting, where he knew a woman would an- 
swer.” 


Defendant contends that the exclusion of this evidence prevented 
him from developing his defense of entrapment. This assignment of 
error is overruled. 
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The defense of entrapment, as understood and defined in the 
criminal law, was not available to defendant under the evidence. 
This Court said in S. v. Burnette, 242 N.C. 164, 87 S.E. 2d 191, with 
plenary authority to support the statement: 


“A clear distinction is to be drawn between inducing a per- 
son to commit a crime he did not contemplate doing, and the 
setting of a trap to catch him in the execution of a crime of his 
own conception. [Citing authority. | 

“Tt seems to be the general rule in those cases where the do- 
ing of a particular act is a crime regardless of the consent of 
anyone, that entrapment is not available as a defense to a per- 
son, who has the intent and design to commit a crime originat- 
ing in his own mind, and who does in fact commit all the es- 
sential elements constituting it, merely because an officer of the 
law, or another, in his effort to secure evidence against him for 
a prosecution, affords him an opportunity to commit the crim- 
inal act, or purposely places facilities in his way or aids and en- 
courages him in the perpetration of the crime which had its 
genesis in his own mind.” 


The rule stated in the Burnette case applies here. The police of 
Charlotte merely set a trap to catch defendant in the execution of 
a crime which had its genesis in his own mind. The ad in the Char- 
lotte Observer merely created an opportunity for defendant to com- 
mit the crime. Defendant used the telephone to call Mrs. Thomp- 
son, and he used the lewd, vulgar and indecent language over the 
telephone to her such as is condemned by G.S. 14-196.1. 

Defendant in his brief relies upon S. v. Nelson, 232 N.C. 602, 61 
S.E. 2d 626 (captioned as S. v. Nelon in the Southeastern Reporter). 
That was a case wherein defendant was charged with an assault with 
intent to commit rape. In certain crimes consent to the criminal act 
by the person injured, e.g., rape and assault with intent to commit 
rape, eliminates an essential element of the offense, and is therefore 
a good defense. S. v. Burnette, supra. Consent is not an essential 
element of the offense condemned by G.S. 14-196.1. The law as 
stated in the Nelson case is not applicable to the instant case. 

Defendant assigns as error that the court erred in permitting 
Mrs. Mary S. Thompson, after listening to defendant talk in the 
police station, to testify that in her opinion the voice she heard over 
the telephone using the lewd, vulgar and indecent language was the 
voice of defendant. This assignment of error is overruled. Mrs. 
Thompson heard the defendant talk at police headquarters after he 
was arrested, and she expressed the opinion that the voice heard by 
her over the telephone using lewd, vulgar and indecent words was 
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that of defendant. Any lack of assurance or uncertainty on the part 
of Mrs. Thompson identifying defendant by voice recognition affects 
only the weight and credibility, and not the admissibility of her tes- 
timony. As a general rule, the weight of voice recognition is a ques- 
tion of fact for the jury. S. v. Hicks, 233 N.C. 511, 64 S.E. 2d 871, 
cert. den. 342 U.S. 831, 96 L. Ed. 629; AfcGraw v. State, 34 Ala. App. 
43, 36 So. 2d 559, petition for certiorari dismissed 251 Ala. 123, 36 
So. 2d 560; Taylor v. State, 75 Ga. App. 205, 42 S.E. 2d 926; State 
v. Clyde, 388 P. 2d 846 (Hawaii 1964); Stansbury, N. C. Evidence, 
2d Ed., § 96, p. 226; Annot. 70 A.L.R. 2d 995, “Identification of ac- 
cused by his voice.” 
Defendant has an assignment of error reading as follows: 


“EXCEPTION No. 15. (R. p. 43) <A State’s witness was per- 
mitted to testify about a device installed on one of the tele- 
phone lines in question without first having qualified the device 
as being accurate, or as having been carefully tested for ac- 
curacy. To this the defendant excepts and assigns this as his 
Exception No. 15.” 


This assignment of error does not comply with our Rules of Prac- 
tice, because it does not disclose the question sought to be presented 
without the necessity of going beyond the assignment of error it- 
self. Rules of Practice in the Supreme Court, Rule No. 21; Lowie & 
Co. v. Atkins, supra. Embarking on another voyage of discovery 
through the record, we find on page 43 of the record this: “Q. What 
type of device had you [T. G. Latham] installed? Mr. Piumipss: 
OssEcTion. Court: OVERRULED. Exception. Drrenpant’s EXcrprion 
No. 15.” On the same voyage of discovery we find Latham’s an- 
swer on page 44 of the record, which is: “It was a diode device,” and 
then he testified as to the basic function of a diode on a telephone 
line, as set forth verbatim above. Mr. Latham testified on cross- 
examination as follows: “I supervised the installing of this device 
on this line. . . . I checked it out to see that it was functioning. 

. As to whether I’m an expert, it doesn’t take much of an ex- 
pert to install them so I guess I’m an expert. I consider myself an 
expert on doing this. I am convinced beyond a shadow of a doubt 
that every time I placed it, it was perfect. No mishaps. It is a very 
reliable instrument.” The testimony of Officer Treadaway when they 
were in the house at 1705 North Allen Street with defendant and 
picked up the telephone there in the house is as follows: “At that 
time I picked up the telephone and had conversation with Mrs. 
Mary Thompson without dialing the phone. I picked up the receiver. 
I hung the phone back up. Officer Ross picked it back up off the 
cradle. He had a conversation with someone. He didn’t dial the 
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phone.” Treadaway’s testimony shows the diode was functioning 
properly. The reliability of the diode is measured in terms of its 
ability to keep the switches open. If the diode had not been perform- 
ing properly, the switches would have closed, Officer Treadaway 
could not have had the conversation with Mrs. Thompson without 
dialing the number of the telephone she was at in the police station, 
and the manual line tracing procedure would not have been possible. 
In this case, the identification of the calling line and number was 
made, and the reliability of the diode speaks for itself. Defendant’s 
assignment of error is overruled. 
Defendant’s assignment of error No. 18 is as follows: 


“EXCEPTION No. 18 (R. p. 49). The defendant moved to 
strike certain evidence on the ground that it was illegally ob- 
tained as the result of an illegal wiretap, and on the second 
ground that it was obtained as the result of an entrapment. To 
the denial of this motion, the defendant excepts, and assigns 
this as his Assignment of Error No. 18.” 


Embarking on another voyage of discovery through the record, we 
find on page 49 of the record this: 


“Mr. Puumipes: First, I’d like to make a motion to quash 
any evidence made or given as a result of this line being left 
open and which directly relates back to the evidence of Mary 
Thompson, based on my argument if I might at this time.” 


Defendant contends in his brief “though it has been held that 
Section 605 of the Federal Communications Act does not apply to 
States . . . the defendant argues this contention that the evidence 
obtained with the diode device should be excluded as violating Sec- 
tion 605 of the Federal Communications Act.” 

The function of a diode device is not to overhear or record or 
divulge a telephone conversation. Its function 1s merely to permit a 
called person to maintain the connection, and thereby enable the 
successful identification of the calling telephone number. It pro- 
tects the telephone system from abuse by a threatening or obscene 
caller. The use of a diode device in no way violates the literal lan- 
guage or the legislative intent of Section 605 of the Federal Com- 
munications Act, 47 U.S.C.A., which prohibits wire tapping. The 
purpose of this statute is to prevent public or private encroachment 
on the privacy of the contents of a conversation over a telephone or 
a communications system. Nardone v. United States, 302 U.S. 379, 
82 L. Ed. 314. The diode device, and those connected with its in- 
stallation and use, did not induce or advise defendant to make the 
obscene telephone call, but the diode device and the persons merely 
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created a condition under which the offense of making obscene tele- 
phone calls by a male person to a female person could be commit- 
ted. This is not an entrapment. S. v. Burnette, supra. 

In Rathbun v. United States, 355 U.S. 107, 2 L. Ed. 2d 134, reh. 
den. 355 U.S. 925, 2 L. Ed. 2d 355, a majority of the Supreme Court 
of the United States held as stated in the Ist head note in 2 L. ed. 
2d 134: 


“No violation of the provision of § 605 of the Federal Com- 
munications Act (47 U.S.C. § 605) that no person not being au- 
thorized by the sender shall intercept any cormmmunication and 
divulge the existence or contents of such intercepted communi- 
cation to any person is involved in the use, with the consent of 
one party to a telephone conversation, of a regularly used tele- 
phone extension to overhear the conversation; hence a convic- 
tion of the crime of transmitting an interstate communication 
threatening the life of another, in violation of federal statute 
(18 U.S.C. § 875(b)), is not vitiated by the admission in evi- 
dence of the contents of a telephone conversation, so overheard, 
in the course of which the threat in question was made.” 


In accord: Seeber v. United States, 329 F. 2d 572; Carnes v. United 
States, 295 F. 2d 598, cert. den. 369 US. 861, 8 L. Ed. 2d 19. In the 
Carnes case, the Court held: 


“Evidence obtained by recording or by listening to telephone 
conversation with consent of one of the parties but without 
knowledge or consent of the other is admissible. Communica- 
tions Act of 1934, § 605, 47 U.'S.C.A. § 608.” 


Defendant’s assignment of error No. 18 is overruled. 

All of defendant’s other assignments of error have been care- 
fully examined. None is sufficient to justify disturbing the trial be- 
low, and all are overruled. The study of this case and the writing 
of this opinion have been laborious, for the reason that defendant 
has almost totally disregarded the Rules of Practice in this Court 
in his preparation of his assignments of error. 

It is a matter of common and general knowledge that the abusive, 
threatening or obscene telephone call has become an unpleasant and 
all too often an encountered reality of life in America today. These 
acts are the more reprehensible, because they are very often directed 
against female persons. For this reason, the North Carolina General 
Assembly, along with most other states, has enacted a statute to 
deal with this menace. G.S. 14-196.1. Until recent years there existed 
almost no reliable methods by which this statute and similar stat- 
utes could be enforced. Until recently, relying upon the character- 
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istic anonymity of the telephone, the obscene caller could commit 
his crime in a matter of seconds, break the connection, and relax, 
secure in the knowledge that he could not be detected. Further, he 
could safely repeat his crime as often as he wished by the simple 
precaution of never talking too long to any one person. The basic 
function of a diode device is to permit the identification of the call- 
ing telephone number by preventing the caller from breaking the 
connection once he has completed the commission of his crime. It 
has performed a useful purpose. No wonder defendant, like all other 
persons caught in a trap in the commission of a crime originating in 
his own mind, viciously assails the trap. See an article published in 
the July 1966 issue of Coronet magazine by Al Bernsohn entitled 
“New Ways to Nab Sex Offenders.” 

In the trial below we find 

No error. 


HENRY LEWIS JACKSON, BY His NExT Frienp, JAMES ADAM JACKSON, 
v. FRANK McBRIDE. 


(Filed 24 May, 1967.) 


1. Negligence § 24d— 

In an action to recover for negligence, plaintiff has the burden of prov- 

ing each essential element of his cause of action substantially as alleged 

in his complaint, and may not recover by proving that he sustained in- 

juries by negligent conduct of defendant not alleged if the difference be- 

tween his allegations and his proof is so substantial as to constitute a ma- 
terial variance. 


2. Negligence § 11— 

Contributory negligence is negligence on the part of the plaintiff which 
concurs with the negligence of the defendant as alleged in the complaint, 
and contributory negligence does not negate negligence as alleged in the 
complaint but presupposes the existence of such negligence, 


8. Negligence § 20— 
Contributory negligence must be alleged in the answer. 


4. Automobiles § 35— 

Plaintiff's allegations were to the effect that he was struck by the car 
driven by defendant as he was standing on the shoulder of the road on 
defendant’s left side of the highway. Defendant alleged in the answer that 
plaintiff was lying motionless on the hard surface and that defendant, 
suddenly confronted with the emergency, was unable to avoid striking 
plaintiff. Held: The answer does not allege contributory negligence, since 
it does not allege any negligence on the part of plaintiff concurring with 
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the negligence of defendant as alleged in the complaint, and refusal to 
submit the issue of contributory negligence was not error. 


5. Automobiles § 41— 


Plaintiff’s evidence to the effect that he was struck by the car driven by 
defendant as he was standing on the shoulder of the road on defendant’s 
left side of the highway is sufficient to be submitted to the jury on the 
question of defendant’s negligence. Nor does plaintiff’s further testimony 
that he had “flagged” defendant down for a ride and momentarily looked 
away while defendant’s car was angling over toward him compel nonsuit, 
since it does not compel the conclusion that plaintiff’s failure to continue 
to watch the car contributed to his own injury. Further, in this case, such 
act was not alleged as contributory negligence in the answer. 


6. Automobiles § 46; Negligence § 28— 


An instruction to the effect that if plaintiff had satisfied the jury by the 
greater weight of the evidence that he was struck by the car driven by de- 
fendant as he was standing on the shoulder of the road on defendant’s left 
side of the highway to answer the issue of negligence in the affirmative, 
without any instruction or explanation of the meaning of negligence or 
proximate cause, does not satisfy the requirements of G.S. 1-180. 


ApPreaL by defendant from Brock, S.J., at the December 1966 
Civil Session of RicHMoND. 

The plaintiff was struck and seriously injured by the left rear 
fender of an automobile owned and driven by the defendant while 
the plaintiff was either standing on the shoulder of a rural paved 
road or was lying on the pavement in the defendant’s lane of travel 
at 1 a.m. 

The jury found the plaintiff was injured by the negligence of the 
defendant as alleged in the complaint and awarded damages. From 
@ judgment on the verdict, the defendant appeals, assigning as error 
the denial of his motion for judgment of nonsuit, the refusal of the 
court to submit an issue of contributory negligence and certain al- 
leged deficiencies in the charge. 

The complaint alleges that at 1 a.m. on 5 September 1964 the 
plaintiff was standing on the west shoulder of Rural Paved Road 
No. 1155, that the defendant, driving northward, drove his auto- 
mobile off the pavement and struck plaintiff. It alleges that the 
defendant was negligent in that he failed to keep a proper lookout, 
drove onto the shoulder of the road without keeping his car under 
proper control, and drove at a high rate of speed. 

The answer denied each of the above allegations of the complaint. 
As a further answer, the defendant alleged that as he drove north- 
ward, he saw a dark object lying on the unlighted, black-topped 
highway directly in his (east) lane of travel, which object turned 
out to be the plaintiff, and that he was unable to avoid a collision 
between his left rear fender and the plaintiff. He alleges that the 
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plaintiff was negligent in that he lay down in the nighttime directly 
in the travel lane of a dark highway, failed to keep a proper lookout, 
and failed to remove himself from such position when he saw, or 
should have seen, an automobile was approaching. He alleges these 
acts and omissions of the plaintiff were the sole proximate cause of 
his injuries or were contributory negligence. 

The evidence introduced by the plaintiff, interpreted in the light 
most favorable to him, in addition to that relating to the extent of 
his injuries, tends to show: 

The night was clear and moonless. The highway was straight and 
level for half a mile on either side of the point of impact. The black- 
topped pavement was 18 feet wide. Each dirt shoulder was 8 feet 
wide. The speed limit was 55 miles per hour. The point of impact 
was at the entrance to a driveway leading to the residence of Lillie 
Mae Little on the west side of the road. There was no light in the 
yard and no other residence nearby. The only damage to the auto- 
mobile was to the left rear fender skirt which was bent slightly. 


Neither party was intoxicated. Both had attended a party at the 
home of their mutual friends. The plaintiff, 19 years old, accom- 
panied by several relatives, left the party at 12:45 am. They drove 
to the home of Lillie Mae Little, arriving there about 12:55 a.m. and 
parked well up into her yard. Intending to remain Just a few minutes, 
all went into the house. Thereupon, without comment, the plaintiff 
walked out of the house alone. His relatives soon followed. They did 
not observe him until the headlights of the defendant’s automobile, 
approaching from the south, disclosed him lying on the pavement of 
the road in front of the house. They rushed out and flagged down the 
car. It stopped and did not at that time strike the plaintiff. His 
relatives then discovered that he had been injured and was bleed- 
ing profusely about the head. The blood upon the pavement was not 
in the center of the road, there being enough room on the east side 
of the road for a car to pass. His legs, below the knees, were on the 
west shoulder. The remainder of his body was on the pavement, with 
his head toward the east. | 


When the plaintiff left the Little house he walked out to the 
highway. He saw an automobile approaching from the south 500 
feet away. By “the run of the car” he knew it was the defendant’s. 
He was standing on the west shoulder, two feet from the pavement. 
He decided to stop the car and ask for a ride. He threw up his hand. 
The car was then about in the center of the road, traveling 20 to 
25 miles per hour. It pulled over toward the plaintiff and he looked 
back toward the house. When he again turned toward the car it was 
very close. He tried to run but fell and was struck by the left rear 
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fender, the car being between him and the pavement. He never got 
on the pavement before he was struck. 

The evidence introduced by the defendant, interpreted in the light 
most favorable to him, tends to show: 

He is 30 years old and, with five other men in his car, was driv- 
ing north, in his right lane, at 45 to 50 miles per hour, the lights be- 
ing on the high beam. When two car lengths away, he saw some- 
thing lying in the middle of the road, the head being in the defend- 
ant’s (east) lane of travel. He applied his brakes and turned to the 
right. The right portion of his car went off on the east shoulder but 
he was unable to avoid striking the object lying in the road. He 
stopped but did not back up because he had no back-up lights on his 
car. He drove on north until he reached a place where he could turn 
around. Traveling back in a southerly direction to the point of im- 
pact, he saw he had struck a person. He continued on south for a 
bit, turned around again and was once more approaching the point 
of impact, headed northward, when he was stopped by the people 
who had come out of the house. 

At no time did he see the plaintiff standing on the west shoulder. 
When he first saw him, the plaintiff was lying in the road with his 
head on the defendant’s right of the center, dressed in dark cloth- 
ing. The defendant’s companions, two being on the front seat, did 
not see the plaintiff until after he had been struck and the car re- 
turned to the point of impact on its southbound run. They felt the 
bump. When these observers saw the plaintiff lying in the road, af- 
ter the impact, his head was east of the center of the pavement and 
there was blood in the center of the road. 

The trial judge refused to submit the issue of contributory neg- 
ligence, duly tendered by the defendant. On the issue of negligence, 
he instructed the jury that the burden was upon the plaintiff to sat- 
isfy them by the greater weight of the evidence that the plaintiff 
“was injured by the negligence of the defendant, Frank McBride, as 
alleged in the complaint.” (Emphasis added.) The court also in- 
structed the jury: 


“So, upon this first issue, or first question, if the plaintiff, 
Henry Jackson, has satisfied you by the greater weight of the 
evidence that at the time and place in question he was standing 
some distance on the shoulder from the west edge of the road, 
that the defendant traveling north along the road ran off of the 
defendant’s left side of the road and hit the plaintiff and injured 
him, then it would be your duty to answer this first question in 
the plaintiff’s favor, and you would answer it Yes. * * * If, 
on the other hand, the plaintiff has failed to satisfy you by the 
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greater weight of the evidence that the accident occurred in that 
manner, approximately, then he would have failed in carrying 
his burden of proof and you would give the defendant the bene- 
fit of that and you would answer the first question No. Also, if 
you are satisfied from all of the evidence in the case that as the 
defendant drove along this road that the plaintiff was lying in 
the road and that the defendant struck him while he was lying 
in the road, then it would be your duty to answer the first issue 
against the plaintiff, and you would answer it No. That would 
be a finding by you that the plaintiff was not injured by the 
negligence of the defendant, as alleged in the complaint, but by 
plaintiff's own negligence.” (Emphasis added.) 


Leath, Bynum, Blount & Hinson for defendant appellant. 
Webb, Lee & Davis for plaintiff appellee. 


LakE, J. The cause of action alleged in the complaint is for the 
recovery of damages on account of injuries proximately caused by 
the negligence of the defendant in driving his automobile at an un- 
lawful speed, without keeping a proper lookout, onto the west or left 
shoulder of the road where the plaintiff was standing, so that it 
struck him as he stood there. The first issue submitted to the Jury 
was, “Was the plaintiff, Henry Jackson, injured by the negligence 
of the defendant, Frank McBride, as alleged in the complaint?” This 
was proper. (Emphasis added.) 

To recover in this action, the plaintiff must carry the burden of 
proving each essential element of the cause of action which he has 
alleged, substantially as set forth in the complaint. He cannot re- 
cover in this action by proving he sustained injuries by other neg- 
ligent conduct of the defendant if the difference between his alle- 
gations and his proof is so substantial as to constitute a material 
variance. Moore v. Hales, 266 N.C. 482, 146 S.E. 2d 385; Messick v. 
Turnage, 240 N.C. 625, 88 S.E. 2d 654; Deligny v. Furniture Co., 
170 N.C. 189, 86 8.E. 980; McCoy v. R. R., 142 N.C. 383, 55 S.E. 
270. “If the plaintiff 1s to succeed at all, he must do so on the case 
set up in his complaint.” Carswell v. Lackey, 253 N.C. 387, 117 S.E. 
2d 51. In Talley v. Granite Quarries Co., 174 N.C. 445, 93 S.E. 995, 
Walker, J., speaking for the Court, said: 


“When the proof materially departs from the allegation, there 
can be no recovery without an amendment. * * * When the 
difference between the allegation of the pleading and the proof 
is substantial, so that the other party is grossly misled by it, 
and it really amounts to alleging one cause of action and prov- 
ing another, it is not a variance merely, but a failure of proof.” 
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Contributory negligence, as its name implies, is negligence on the 
part of the plaintiff which joins, simultaneously or successively, 
with the negligence of the defendant alleged in the complaint to pro- 
duce the injury of which the plaintiff complains. It does not negate 
negligence of the defendant as alleged in the complaint, but pre- 
supposes or concedes such negligence by him. Contributory negli- 
gence by the plaintiff “can exist only as a co-ordinate or counter- 
part” of negligence by the defendant as alleged in the complaint. 
Martin v. Manufacturing Co., 128 N.C. 264, 38 S.E. 876. See also: 
Rouse v. Peterson, 261 N.C. 600, 1385 S.E. 2d 549; Adams v. Board 
of Education, 248 N.C. 506, 108 S.E. 2d 854; Garrenton v. Mary- 
land, 243 N.C. 614, 91 S.E. 2d 596; Darden v. Leemaster, 238 N.C. 
573, 78 S.E. 2d 448; Ogle v. Gibson, 214 N.C. 127, 198 S.E. 598; 
Ballew v. R. R., 186 N.C. 704, 120 S.E. 334; Davis v. Jeffreys, 197 
N.C. 712, 150 S.E. 488; Hilder v. R. #., 194 N.C. 617, 140 S.E. 298; 
38 Am. Jur., Negligence, § 177. 

In Darden v. Leemaster, supra, Parker, J., now C.J., said, “Where 
there is no plea of contributory negligence, the submission to the 
jury of an issue of contributory negligence is not proper,’ and also 
said, “The allegation in an answer that the death of the intestate 
was caused by his own negligence and not by any negligence of the 
defendant is not a sufficient plea” of contributory negligence. For 
the same reason, evidence by the defendant to the effect that the 
plaintiff was injured not by the negligence of the defendant, as al- 
leged in the complaint, but by the plaintiff’s own negligence, as al- 
leged in the answer, would not justify the submission to the jury of 
an issue of contributory negligence. 

Of course, if the plaintiff, whether intoxicated or sober, dressed 
in dark clothing, voluntarily lay down at 1 a.m. on a moonless night 
across the center line of a black-topped, unlighted rural road and 
remained motionless until struck by a passing automobile, he was 
negligent and could not recover damages for injuries thereby sus- 
‘tained in the absence of allegations and proof not present in this 
case. The learned trial judge plainly so instructed the jury. 

It does not necessarily follow that allegation and proof of such 
conduct is allegation and proof of contributory negligence requiring 
submission of that issue. It does not if it negates the plaintiff’s con- 
tention that he was injured by the negligence of the defendant, as 
alleged in the complaint. If so, it relates to the first issue only and 
does not require or permit the submission of an issue of contributory 
negligence. 

The plaintiff alleged, and all of his evidence is to the effect, that 
he was standing on the dirt shoulder on the defendant’s left side of 
the road and that the defendant drove off of the pavement, onto the 
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left shoulder and ran into the plaintiff. The defendant has alleged, 
and all of his evidence tends to show, that he was driving on his 
right side of the road and, upon being confronted suddenly with the 
plaintiff lying in the middle of the pavement, cut to his right but was 
unable to avoid striking the plaintiff. Thus, the defendant has not 
alleged or offered evidence of negligence by the plaintiff which, in 
conjunction with any negligent act or omission of the defendant, 
alleged wn the complaint, contributed to the plaintiff’s injury. The 
defendant’s pleading and proof, therefore, does not allege or show 
contributory negligence on the part of the plaintiff. The two parties 
have alleged and offered evidence to prove two entirely different ac- 
cidents. If the plaintiff was mjured as he alleged and testified, he 
could not have been guilty of the negligent acts and omissions al- 
leged in the answer. If, on the other hand, the plaintiff was lying on 
the pavement, as alleged in the answer, he could not have been in- 
jured by the negligence of the defendant, as alleged in the com- 
plaint. 

The determinative question for the jury was, which of these al- 
leged accidents actually occurred? They determined that the one 
alleged and described by the plaintiff is the one which took place. 
The controversy was fully presented for their decision by the first 
issue, “Was the plaintiff, Henry Jackson, injured by the negligence 
of the defendant, Frank McBride, as alleged in the complaint?” The 
court expressly and clearly instructed the jury to answer this issue 
“No” if the plaintiff had failed to satisfy them by the greater weight 
of the evidence that the accident occurred as he alleged and testi- 
fied. Again, they were instructed to answer this issue “No” if they 
were satisfied from all of the evidence that the accident occurred 
as the defendant alleged and testified. There was no occasion for 
the submission of an issue of contributory negligence and there was 
no error in the court’s refusal to do so. 

The motion for judgment of nonsuit was properly overruled. The 
plaintiff’s evidence, taken to be true, as it must be upon such a mo- 
tion, was sufficient to support a finding that he was injured by the 
negligence of the defendant, as alleged in the complaint. Obviously, 
a judgment of nonsuit may not be entered on the basis of the de- 
fendant’s evidence to the contrary. While the plaintiff’s own testi- 
mony would support a finding that when he knew, or should have 
known, the defendant’s car was angling over toward him, in response 
to his signal, he turned his head and looked back to the house while 
remaining in the new path of the car, it does not compel the conclu- 
sion that such failure to watch the car contributed to his injury. 
Furthermore, this is not among the acts alleged by the answer as 
contributory negligence. For both of these reasons, such failure to 
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watch the approach of the car would not justify a judgment of non- 
suit. Douglas v. Mallison, 265 N.C. 362, 144 S.E. 2d 1388. 

G.S. 1-180 requires the trial judge to ‘declare and explain the 
law arising on the evidence given in the case.” The defendant as- 
signs as error the failure of the court below to do so in that the 
charge does not contain any definition or explanation of “negligence” 
or of “proximate cause.” 

The court properly instructed the jury that the burden of proof 
was upon the plaintiff on both the issues submitted and correctly 
defined the terms, “burden of proof” and “greater weight of the evi- 
dence.”’ There was no other reference to or statement or explana- 
tion of any principle or rule of law applicable to the determination 
of the first issue, and no definition of or explanation of the terms 
“negligence” and “proximate cause” except the paragraph quoted in 
the above statement of facts, the only omission in that quotation 
being this sentence: 


“Tf the plaintiff has satisfied you by the greater weight of 
the evidence that that is what transpired, then I instruct you 
that would constitute negligence on the part of the defendant, 
and it would constitute the proximate cause, or one of the prox- 
imate causes of the accident, and you would answer the first 
question YES.” 


Obviously, this is a peremptory instruction to answer the issue 
in favor of the plaintiff if the jury should find by the greater weight 
of the evidence that the defendant drove onto the shoulder to his 
left, whether to stop and pick up the plaintiff or otherwise, and 
there struck the plaintiff, whether he saw or should have seen the 
plaintiff or not. Such an instruction, with no explanation whatever 
of the meaning of negligence or of proximate cause, does not satisfy 
the requirement of G.S. 1-180 and for this error there must be a 

New trial. 


MELVIN C. NUNN, Traping as LIBERTY FARM AND GARDEN SUPPLY, 
v. J. I. SMITH. 


(Filed 24 May, 1967.) 


1. Trial § 20— 

While ordinarily the question of the sufficiency of the evidence to be 
submitted to the jury must be presented by motion to nonsuit, it is not 
error for the trial court on its own motion to grant nonsuit when the 
evidence would justify a directed verdict, G.S. 1-188, since the legal effect 
is the same. 
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2. Damages § 10— 


Punitive damages may not be awarded merely for the giving of checks 
returned by the drawee bank marked insufficient funds, since punitive 
damages may not be allowed for simple fraud alone. 


8. Execution § 17— 


Execution against the person will lie, G.S. 1-311, only when defendant 
has been lawfully arrested, or the complaint or affidavit alleges facts 
which would have justified an order of arrest, G.S. 1-410, and it is further 
necessary that such facts be judicially determined, since body execution 
will not lie solely upon plaintiff’s allegations, 


4. Same— Evidence held insufficient to support execution against the 
person. 


Plaintiff obtained a judgment by default for the amount of two checks 
issued by defendant and returned by the drawee bank marked insufficient 
funds. Upon the inquiry plaintiff's evidence was solely that defendant had 
given him the checks and that plaintiff had given defendant cash and mer- 
chandise in the amount thereof, that the checks had thereafter been re- 
turned by the drawee bank marked insufficient funds, and that defendant 
promised to make the checks good but failed to do so. Plaintiff did not 
introduce the checks in evidence and offered no evidence as to when the 
checks were presented for payment or evidence that defendant did not 
have sufficient funds on deposit with the bank to pay the checks at the 
time of delivery or if presented within a reasonable time. Held: The 
evidence is insufficient tc warrant execution against the person of de- 
fendant. 


ApPEAL by plaintiff from Latham, S.J., 25 July 1966 Civil Ses- 
sion of RANDOLPH. 

Plaintiff filed action alleging that on 3 July 1964 and on 14 July 
1964 defendant executed and delivered to plaintiff checks in the 
amount of $144.50 and $190.00, respectively; that on both occa- 
sions defendant received from plaintiff merchandise and cash in re- 
turn therefor; and that in due course these checks were presented 
to the drawee bank and were returned unpaid and marked “in- 
sufficient funds.” Paragraph IV of plaintiff’s complaint is as follows: 


“That the plaintiff is advised, informed, believes and there- 
fore alleges that on both July 3, 1964, and July 14, 1964, the 
defendant had insufficient funds on deposit on both occasions 
with which to pay either or both of said checks, and on both 
said occasions the defendant knew that he had insufficient funds 
on deposit but represented to the plaintiff that he did have suffi- 
cient funds on deposit with which to pay said checks, the de- 
fendant knowing at said time that said representation was false, 
and the defendant on each said occasion making said represen- 
tation with the intention to commit fraud upon said plaintiff, 
and on each said occasion the plaintiff relied upon said repre- 
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sentation by giving the defendant merchandise and cash for said 
checks,” 


Plaintiff further alleged that defendant has failed to pay any of 
the amount due him as a result of these transactions, although plain- 
tiff has made repeated demands for payment. Plaintiff prayed that 
he recover of defendant the sum of $334.50, with interest, that he 
recover $500 in punitive damages, and that he have body execution 
on defendant in the event judgment execution be returned unsatis- 
fied. 

On 25 January 1965 plaintiff was awarded actual damages in the 
amount of $334.50 by judgment of default final signed by the clerk 
of superior court. It was further ordered that an inquiry into the 
amount of punitive damages be executed at the next civil term of 
superior court of Randolph County to determine the amount of such 
damages, and for the jury to ascertain whether plaintiff is entitled 
to body execution of the defendant. 

At the trial on the inquiry as to punitive damages and body ex- 
ecution, plaintiff offered in evidence the complaint, summons and 
judgment by default final. The remaining evidence offered by plain- 
tiff was his own testimony, which was as follows: 


“The defendant gave me a check on July 8, 1964, in the 
amount of $144.50, drawn upon the First-Citizens Bank and 
Trust Company of Greensboro. I have the check now. He also 
gave me another check on July 14, 1964, on the same bank, 
dated the same date, in the amount of $190. 00. Upon my re- 
ceiving these checks, he bought a little merchandise and wanted 
cash for the rest of the checks. I didn’t ask him if these checks 
were good. We’d done business with him on previous occasions 
and I assumed that they were good, I gave him merchandise 
and cash for the checks each time. We ran the checks through 
the bank. I deposited them in First Union National Bank in 
Liberty. In due course, they came back ‘Insufficient Funds.’ 
After they came back for insufficient funds, I had occasion to 
talk to the defendant about these checks. I advised him that 
they had been returned for insufficient funds. He stated, ‘I’ll 
make them good.’ But he never did. He did not suggest that I 
run them back through the bank, or that he had sufficient funds 
on deposit.” 


At the close of plaintiff’s evidence the trial court, ex mero motu, 
awarded judgment of nonsuit. Plaintiff appealed. 


Gerald C. Parker for plaintiff. 
No counsel contra. 
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BrancH, J. Defendant was not present in court or represented 
by counsel and, of course, motion for nonsuit was not made at the 
close of plaintiff’s evidence. Ordinarily, failure to make the motion 
amounts to a waiver. G.S. 1-183. However, it is not error for the 
court to enter a judgment as of nonsuit on its own motion when the 
evidence would justify a directed verdict, a nonsuit and directed 
verdict having the same legal effect. Ferrell v. Insurance Co., 208 
N.C. 420, 181 S.E. 327. And the court may direct a verdict against 
the party who has the burden of proof if the evidence offered, when 
taken as true, fails to make out a case. Strgas v. Insurance C'o., 2386 
N.C. 734, 73 S.E. 2d 788; Arnold v. Charles Enterprises, Inc., 264 
N.C, 92, 141 S.E. 2d 14. 

Therefore, taking all of plaintiff’s evidence as true, we must de- 
cide whether the trial court erred in refusing to submit to the jury 
the issue of punitive damages and the issue of whether plaintiff was 
entitled to execution against the person of defendant. 

The trial judge correctly ruled in not submitting the issue of 
punitive damages to the jury. 

In the case of Swinton v. Realty Co., 236 N.C. 723, 73 S.E. 2d 
785, plaintiffs, who were aged and uneducated Negroes, instituted 
action to recover damages for fraudulent misrepresentations as to 
the amount of land included in a lot purchased by them from de- 
fendants. The Court, holding that plaintiffs were not entitled to 
punitive damages in their action for fraud merely upon a showing 
of misrepresentations which constituted the cause of action, without 
more, said: 


“. . ‘“Punitive damages” are damages, other than com- 
pensatory or nominal damages, awarded against a person to 
punish him for his outrageous conduct.’ .. . 

“In some cases, in actions to recover damages for fraud, where 
punitive damages are asked, it is suggested that a line of de- 
marcation be drawn between aggravated fraud and simple fraud, 
with punitive damages allowable in the one case and refused in 
the other. In a note in 165 A.L.R. 616, it is said: ‘All that can 
be said is that to constitute aggravated fraud there must be 
some additional element of a social behavior which goes be- 
yond the facts necessary to create a case of simple fraud.’ ” 

“We are inclined to the view that the facts in evidence here 
are not sufficient to warrant the allowance of punitive damages. 
There was no evidence of insult, indignity, malice, oppression 
or bad motive other than the same false representations for 
which they have received the amount demanded.” 
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See also Horne v. Cloninger, 256 N.C. 102, 123 S.E. 2d 112; Lutz In- 
dustries, Inc., v. Dixie Home Stores, 242 N.C. 332, 88 S.E. 2d 333. 

Here, taking all plaintiff’s evidence as true, the record is void 
of evidence of insult, indignity, malice, oppression or bad motive, 
and the facts upon which plaintiff would recover punitive damages 
are the same facts on which he bases his cause of action. There- 
fore, plaintiff cannot prevail. 


G.S. 1-410 provides in what cases the defendant may be arrested 
in civil matters. The statute is divided into five sub-divisions, each 
specifying one or more classes of cases in which a defendant may 
be arrested. From an examination of the record, the right to arrest 
in the instant case is claimed by virtue of sub-division (4) of GS. 
1-410, which is as follows: “When the defendant has been guilty of 
a fraud in contracting the debt or incurring the obligation for which 
the action is brought, in concealing or disposing of the property for 
the taking, detention or conversion of which the action is brought, 
or when the action is brought to recover damages for fraud or de- 
ceit.” 


Article I, § 16, of the Constitution of North Carolina provides: 
“There shall be no imprisonment for debt in this State, except in 
cases of fraud.” 


This constitutional provision against imprisonment for debt has 
been held to apply to debt in the strict sense of an obligation aris- 
ing out of contract, and hence would not apply to contracts involv- 
ing fraud, including fraud in contracting the debt or incurring the 
obligation. Melvin v. Melvin, 72 N.C. 384. 


An essential prerequisite to plaintiff’s right to body execution is 
that, where there has not already been a lawful arrest under GS. 
1-410, the complaint or affidavit must allege such facts as would 
have justified an order for such arrest. GS. 1-311. Houston v. 
Walsh, 79 N.C. 35. Plaintiff’s complaint alleges a debt contracted 
by means of fraud, which is sufficient to support an order of arrest 
under G.S. 1-410(4). 


G.S. 1-311 contemplates three classes whereby execution may be 
had on the body: (1) Where the cause of arrest does not appear in 
the complaint, but appears by affidavit. (2) Where the cause of ar- 
rest is set forth in the complaint, but is based on facts which are 
collateral and extrinsic to plaintiff’s cause of action. (3) Where the 
facts showing the cause of arrest as set forth in the complaint are 
the same or essential to those on which plaintiff bases his cause of 
action. Peebles v. Foote, 83 N.C. 102. In the instant case, it appears 
that the facts alleged by. plaintiff to show his cause of action and 
recover damages are the same as those on which he bases his cause 
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of arrest in order that he might have body execution. This is the 
situation contemplated in sub-division number three (3) above. 

The judgment of default final entered by the clerk of superior 
court determined only that plaintiff was entitled to the amount of 
actual compensatory damages as represented by the total of the 
two checks, with interest thereon. The judgment specifically stated 
that the issue as to body execution was to be tried by jury in the 
superior court. In Doyle v. Rush, 171 N.C. 10, 86 S.E. 165, it is 
stated: “It was decided in Ledford v. Emerson, 148 N.C. 527, that 
an execution against the person cannot issue simply because of al- 
legations in the complaint, and that the facts alleged entitling the 
plaintiff to such an execution must be passed upon and must enter 
into the judgment.” 

We must conclude that the trial judge entered judgment of non- 
suit on the ground that the evidence elicited by plaintiff did not 
support the allegations contained in the complaint and therefore 
did not warrant submission to the jury. 

The essential elements of actionable fraud are a definite and 
specific representation, which is materially false, made with knowl- 
edge of its falsity or in culpable ignorance of the truth, and with 
fraudulent intent, which representation is reasonably relied on by 
the other party to his damage. Hlectric Co. v. Morrison, 194 N.C. 
316, 1389 S.E. 455; New Bern v. White, 251 N.C. 65, 110 S.E. 2d 446. 

Here, plaintiff depends solely upon the fact that two checks were 
issued and returned marked “Insufficient funds” to sustain his al- 
legations of fraud. The act made criminal by G.S. 14-107 is know- 
ingly putting worthless commercial paper in circulation. The draw- 
ing and delivery of a check to a third person, without more, is a 
representation that drawer has funds sufficient to insure payment 
upon presentation. And if known to be untrue, 1s a false pretense. 
State v. Yarboro, 194 N.C. 498, 140 S.E. 216; State v. Cruse, 253 
N.C. 456, 117 S.E. 2d 49. 

Plaintiff also depends upon the criminal statute 14-106, which 
provides as follows: 


“Every person who, with intent to cheat and defraud an- 
other, shall obtain money, credit, goods, wares or any other 
thing of value by means of a check, draft or order of any kind 
upon any bank, person, firm or corporation, not indebted to 
the drawer, or where he has not provided for the payment or 
acceptance of the same, and the same be not paid upon presen- 
tation, shall be guilty of a misdemeanor, and upon conviction 

shall be fined or imprisoned, or both, at the discretion of the 
court. The giving of the aforesaid worthless check, draft, or 
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order shall be prima facie evidence of an intent to cheat and 
defraud.” (Emphasis added) 


It is stated in 5 Am. Jur. 2d, Arrest, § 56, p. 747: 


“The test of the liability of a defendant to arrest under a 
statute authorizing arrest where the defendant has been guilty 
of a fraud in contracting a debt or incurring an obligation is 
the guilt of the defendant. There must have been a fraudulent 
purpose in contracting or incurring the liability, and this im- 
plies personal misconduct, moral or actual, not merely legal or 
constructive fraud. . 

“Under a statute permitting arrest for fraud in contracting 
a debt, a promise to pay may constitute fraud tf cowpled with a 
present intent not to pay. . . .” (Emphasis ours). 


The checks on which plaintiff bottoms his case are not a part of 
the record. He has offered no evidence as to when he presented the 
checks for payment. They could have been presented any time from 
their issuance in July 1964 until December 14, 1964. Plaintiff seems 
to have studiously avoided introducing the checks or giving evi- 
dence as to when the checks were deposited or as to whether de- 
fendant had sufficient funds on deposit with the bank to pay the 
checks at the time of delivery or if presented within a reasonable 
time. The records of the bank and its personnel were readily avail- 
able for this purpose. 

This Court recognizes that the acceptance of a check implies an 
undertaking of due diligence in presenting for payment, and if 
drawer sustains a loss because of lack of such diligence, 7.¢, pre- 
sentment within a reasonable time, it will operate as actual payment 
of the debt for which it is given. Chevrolet Co. v. Ingle, 202 N.C. 
158, 162 S.E. 219. Since this rule applies in ordinary civil actions, a 
fortiori it would be applicable in the extra-ordinary cases of arrest 
and execution against the person. 

In the case of Melvin v. Melvin, supra, an: administrator was 
charged with misapplication of funds with which he was charged, 
without setting forth in the application how the funds had been 
misapplied. Holding that the clerk’s order of arrest should be va- 
cated, the Court said: 


“The judgment of a creditor or distributee fixes him with 
assets, and if it be proved that he has the money in hand he will 
be ordered to pay the fund into Court; but suppose he is merely 
fixed with assets, and there is no telling from the pleading and 
affidavits whether he has embezzled the funds and put the money 
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into his own pocket or has lost the assets by negligence in fail- 
ing to collect notes due to the estate, . . . it would be as hard 
a measure to treat him as a dishonest man, excluded, because 
of fraud, from the provision of the Constitution. 

‘“ . . We have no proof of the charge, and our decision is, 
that an administrator, although fixed with assets which should 
be forthcoming, is not thereby found guilty of fraud so as to ex- 
clude him from the privilege of being exempted by the Consti- 
tution from being imprisoned for debt, and is not to be treated 
as a dishonest debtor.” 


It would be a harsh rule to label defendant dishonest and fraud- 
ulent so as to exclude him from the protection of Article I, Sec. 16 
of the North Carolina Constitution, where plaintiff has failed to 
reasonably exclude other possibilities not indicative of fraud. “An 
inference must be based on some clear and direct evidence, it can- 
not be based on presumption, some other inference or surmise. 
. . . ‘However confidently one in his own affairs may base his 
judgment on mere probability as to a proposition of fact and as a 
basis for the judgment of the court, he must adduce evidence of 
other than a majority of chances that the fact to be proved does 
exist. It must be more than sufficient for mere guess and must be 
such as tends to actual proof.’” Powell v. Cross, 263 N.C. 764, 140 
S.E. 2d 398. 

Plaintiff cannot depend on the terms of G.S. 14-107 to aid his 
case, since he fails to offer even a scintilla of evidence that defend- 
ant knowingly put worthless commercial paper into circulation, nor 
can he rely on the criminal statute 14-106, since he fails to prove 
that the checks were worthless when issued. The record does not 
show a conviction of the crime charged in either G.S. 14-106 or 
G.S. 14-107, nor would plaintiff’s evidence in the record permit such 
conviction. 

Plaintiff’s evidence fails to support all of the essential elements 
of fraud “in contracting the debt or incurring the obligation for 
which the action is brought.” 

For reasons stated, the judgment entered by the court below is 

Affirmed. 
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STATE v. DALLAS COLE. 
(Filed 24 May, 1967.) 


1. Criminal Law § 35— 
Where a medical expert testifies from his examination of the body of 
the deceased as to the stab wound in the side of the body, it is competent 
for the expert to testify that such stab wound could have produced death. 


2. Homicide § 20-—— 


The State’s evidence tended to show that deceased was stabbed in the 
stomach and a piece of his liver cut out, that the wound necessitated an 
emergency operation, that deceased went into a coma Monday night fol- 
lowing the stabbing on Sunday, and that deceased remained in a coma 
with the exception of one day until his death some seven weeks there- 
after. Held: A person of average intelligence would know of his own ex- 
perience or knowledge that such a wound is mortal and it was not re- 
quired that the State show by expert testimony that the wound caused 
death in order to convict defendant of manslaughter. 


8. Criminal Law § 159— 
Exceptions not brought forward in the brief are deemed abandoned. 


4. Homicide § 22— 


In a homicide prosecution resulting in defendant’s conviction of volun- 
tary manslaughter, the fact that the court in its instruction correctly de- 
fined both voluntary and involuntary manslaughter will not be held for 
prejudicial error, even though the definition of involuntary manslaughter 
may not have been required. 


5. Same—Evidence held to establish conclusively that death resulted from 
wound inflicted by defendant. 

The State’s evidence tended to show that defendant stabbed deceased 
and inflicted a wound which, as a matter of common knowledge, was 
mortal in character, that deceased went into a dying coma the day fol- 
lowing the injury and never regained consciousness after the second day 
until he died, some seven weeks thereafter, together with expert testi- 
mony that the wound could have caused death. Held: In the absence of a 
request for special instructions, the court was not required to charge that, 
in order to convict defendant it was necessary for the jury to find beyond 
a reasonable doubt that the injury inflicted by defendant was the proxi- 
mate cause of the death of deceased, there being no evidence tending to 
prove that deceased’s death was due to any other cause, 


AppraL by defendant from Falls, J., at 8 August, 1966, Schedule 
“CO” Session of the MECKLENBURG Superior Court. 

The deceased Homer Anderson and the defendant Dallas Cole, 
with their families, lived in the same rooming house in Charlotte. 
On Friday night, 29 April, 1966, both men were drinking and began 
fighting. Cole was cut by Anderson but was able to go to his job 
the next day. The police investigated the fight, but apparently made 
no charges. 
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Homer Anderson had a pistol in pawn on Friday but after the 
trouble with Cole he got it and had it the following day. When the 
two men returned home after work on Saturday, the trouble was re- 
sumed. Anderson had a hammer and a bottle, and during the alter- 
cation cut Cole and then ran him to his room. Cole was taken to a 
hospital where he remained for several hours in receiving treatment. 

Following this, the defendant told B. W. Gaddy, a member of 
the Charlotte police department, that he was not going to prefer 
charges against Anderson but was going to handle it in his own way. 
He said he was going to kill the 

The State’s evidence further tended to show that on Sunday 
Dallas Cole and the deceased (nicknamed Dub) were scuffling and 
Dub was trying to get away from Cole. Dallas pushed Anderson 
back by sticking a knife in his stomach. He had taken this knife 
from his back pocket, and he also had a butcher knife. Anderson 
had no weapon at that time. 

Later on, Cole was seen chasing Dub toward the railroad tracks. 
He had two knives and a hammer. They went out of sight of the 
people at the house, and shortly afterwards Cole returned and told 
Anderson’s wife “If you want to save that so and so, you better 
get down. He is on his way to the hospital or the undertaker’s.” He 
then added, “If that s.o.b. ain’t dead, he will be dead.” The de- 
fendant’s knife and hammer had blood on them at that time. When 
Mrs. Anderson arrived at the place where her husband was she 
found him bleeding from his right side. He was stabbed in the 
stomach and a piece plugged out of his liver. He was taken to the 
hospital by ambulance, lapsed into a coma a day or so later and 
died while still in the coma on 27 June. 

The State offered evidence tending to show that the wound on 
the body of Anderson could have caused his death. 

The defendant testified in his own behalf that he had known 
Anderson for three or four years, and that they had worked together. 
He said the deceased had been accusing him of telling people on the 
job about his drinking habits, and this led to a fight on Friday 
night, following which the deceased said he was going to get his 
pistol from the pawn shop and was going to kill him (Cole) when 
he came back. Sometime later the deceased pointed his pistol at the 
defendant and told him he was going to kill him, and struck him on 
the head with the pistol. Still later that night he said the deceased 
came back and wanted to fight again and cut him up; that he cut 
him up and busted his lip. 

Cole further testified that on Saturday afternoon the deceased 
cut him a total of four times, stabbed him in the jaw and in the 
neck; and that he was then taken to Memorial Hospital for treat- 
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ment. He was released after several hours and returned to his home. 
On Sunday morning he said that the deceased sat on the steps in the 
hall and said he was going to raise hell some more; that he was go- 
ing back to jail “today”; that he cursed and threatened Doretha 
Cole, the defendant’s daughter, and that he, the defendant, then 
left to avoid further trouble; that, later, Homer Anderson came 
back up the railroad and jumped at him again with his knife; that 
the defendant was hemmed up against a fence; that they scuffled; 
that Homer had a knife and was stabbed in the scuffle. “I don’t 
know exactly how he got stabbed, all I know is I was trying to keep 
him from killing me . .. he cut me in the hand. I fell one time 
and he cut my shoe. He (the deceased) used to beat me up all the 
time; not only me, her too; she had to sleep with us many nights 
when he would go on a rampage; she couldn’t rest over there, shoot- 
ing and going on.” (It is assumed that “she” referred to the de- 
ceased’s wife). 

The defendant said he knew the deceased was cut in the stomach 
because he could see the blood, and that he told someone to call a 
doctor. 

The defendant was convicted of manslaughter, and from judg- 
ment of imprisonment appealed to this Court. 


Nivens & Brown by W. B. Nivens Attorneys for defendant ap- 
pellant. 

T. W. Bruton, Attorney General, and Wilson B. Partin, Jr., Stuff 
Attorney, for the State. 


Pusss, J. The defendant assigns a number of errors, one group 
of which is to testimony regarding the cause of death, the remainder 
constituting exceptions to the charge. Dr. W. M. Summerville, County 
Coroner, and an admitted medical expert, testified: “I performed a 
complete autopsy on the deceased to determine the cause of his 
death. I cut into the chest and then into the abdomen and removed 


all organs—for examination . .. there was a long incision ex- 
tending from the end of the breast bone almost to the pelvis. There 
was a stab wound or surgical wound . . . There was a stab wound 


in the right-hand side.” At this point, the jury retired, and the 
doctor was further examined. Upon its return, he was asked: “Do 
you have an opinion satisfactory to yourself, if the jury should find 
by the evidence and beyond a reasonable doubt, that Homer An- 
derson was stabbed in the right side, as to whether or not this was 
likely to have produced his death? Answer: I do. Question: What 
is your opinion? Answer: It could have produced his death.” 
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The defendant objected to both questions and answers, and took 
exception thereto. 

While the form of the first question and the answer to the last 
one is not in preferred form, we have previously held that a state- 
ment by a witness that a particular result could have occurred upon 
the hypothetical facts 1s competent. 

In Schafer v. R. R., 266 N.C. 285, 145 S.E. 2d 887, Lake, J., 
speaking for the Court, said: 


“When an expert is testifying as to his opinion, concerning 
the cause of an event which he did not observe, the proper 
form of question is one which states, hypothetically, premises 
as to which there is evidence already in the record. The ques- 
tion should then call for the opinion of the expert as to whether 
the facts so supposed could have caused the condition in ques- 
tion, rather than calling for the witness’ conclusion as to what 
actually did cause it. Service Co. v. Sales Co., supra (259 N.C. 
400, 181 S.E. 2d 9); Patrick v. Treadwell, supra (222 N.C. 1, 
21 S.E. 2d 818); Summerlin v. R. R., 183 N.C, 550, 45 S.E. 898; 
Stansbury, North Carolina Evidence, § 137.” 


In State v. Minton, 234 N.C. 716, 68 S.E. 2d 844, Ervin, J., 
speaking for the Court, said: 


“The State did not undertake to show any causal relation 
between the wound and the death by a medical expert. For this 
reason, the question arises whether the cause of death may be 
established in a prosecution for unlawful homicide without the 
use of expert medical testimony. The law 1s realistic when it 
fashions rules of evidence for use in the search for truth. The 
cause of death may be established in a prosecution for unlaw- 
ful homicide without the use of expert medical testimony where 
the facts in evidence are such that every person of average in- 
telligence would know from his own experience or knowledge 
that the wound was mortal in character. Waller v. People, 209 
Ill. 284, 70 N.W. 681; State v. Rounds, 104 Vt. 442, 160 A. 249. 
See, also, in this connection: S. v. Peterson, supra (225 N.C. 
540, 35 S.E. 2d 645); S. v. McKinnon, 223 N.C. 160, 25 8.E. 2d 
606; S. v. Johnson, supra (193 N.C. 701, 1388 S.E. 19); Brund- 
age v. State, 70 Ga. App. 696, 29 S.E. 2d 316; James v. State, 
67 Ga. App. 300, 20 8.E. 2d 87; Brown v. State, 10 Ga. App. 
216, 73 S.E. 33; Commonwealth v. Sullivan, 285 Ky. 477, 148 
S.W. 2d 348; People v. Jackzo, 206 Mich. 183, 172 N.W. 557; 
Franklin v. State, 180 Tenn. 41, 171 S.W. 2d 281; Mayfield v. 
State, 101 Tenn. 673, 49 S.W. 742; Lemons v. State, 97 Tenn. 


386 IN THE SUPREME COURT. [270 
STATE v, COLE. 


060, 37 S.W. 552; McMillan v. State, 73 Tex. Cr. 348, 165 S.W. 
576; State v. Bozovich, 145 Wash. 227, 259 P. 395.” 


The evidence in this case brings it within the rule of the Minton 
case. The State’s evidence tended to show that when the wife of the 
deceased went to the railroad track and found him, that he was 
stabbed in the stomach with a piece of his liver plugged out, and 
was bleeding from his right side. He was taken to the hospital, 
operated on that day, and put under oxygen. “He had two opera- 
tions because they had to bore a hole in his stomach and put a tube 
in and had to operate in the emergency room that Sunday ... 
He was not able to walk—he was paralyzed. He couldn’t. move no 
kind of way. He could not raise his hands up —he was paralyzed. 
He couldn’t even move because wherever they laid him he had to 
lay there . . . Homer went into a coma that Monday night. I 
(his wife) stayed there until 10:30, when I left Memorial Hospital 
that night, he was not in a coma. When I got home to go back — 
Tuesday they call and told me that he had done went back in a 
coma .. . He went into a coma that Monday night, and he did 
not come out of that coma.” 

From the above evidence, it would seem that although the de- 
ceased lived for several weeks after receiving his injuries, he was in 
a dying coma. During that time, and from the nature of the wounds 
on his body, a “person of average intelligence would know from his 
own experience or knowledge that the wound was mortal in char- 
acter.” 

The defendant has some eighteen exceptions to the charge of the 
Court but refers to only two of them in his brief. Under our rules, 
the others are deemed abandoned. State v. Strickland, 254 N.C. 658, 
119 S.E. 2d 781. However, they have been considered and are found 
to be without merit. 

One of the exceptions noted in the brief is to that portion of 
the charge in which the Court defined manslaughter, both vol- 
untary and involuntary. He complains that the Court defined in- 
voluntary manslaughter, but the instruction given was a correct one 
in defining both types of manslaughter, and we do not see that any 
substantial injustice was done to the defendant, even though the 
definition of involuntary manslaughter mav not have been required. 
Another exception presented was to a further statement of the law 
of manslaughter in which the Court properly and fully dealt with 
anger and sudden passion as elements. A careful consideration of 
this exception discloses it was a correct and well expressed statement 
of the law of manslaughter. 

The remaining exception discussed in the appellant’s brief is 
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that since the death of the deceased did not occur for some seven 
weeks following his injuries that the Court committed error in fail- 
ing to charge the jury on “proximate cause,” contending that he 
should have instructed the jury that before the defendant could be 
convicted of any degree of homicide, it would have to find beyond 
a reasonable doubt that the injuries inflicted by the defendant were 
the proximate cause of the death of his antagonist. However, upon 
the State’s evidence (1) that the defendant told Officer Mobley at 
the scene that he had stabbed Homer with a butcher knife; (2) the 
statement by the officer that the deceased was bloody in the lower 
right abdomen, that he found a stab wound at that time; (3) the 
statement by the wife of the deceased that he was bleeding from his 
right side where the stab was, that “he was stabbed and bloody and 
when they picked him up blood run out. He was stabbed in his 
stomach and a piece plugged out of his liver . . . The blood was 
coming from his right side, I looked at it, the cut place was pretty 
deep”; (4) other evidence relating to the two operations on the de- 
ceased; (5) the undisputed testimony that he went into a dying 
coma the day following the trouble, that he never regained con- 
sciousness after the second day, together with (6) Dr. Summerville’s 
opinion — all are sufficient to fully establish the cause of death. 


“Where the cause of death is disputed and there is evidence 

tending to prove that deceased’s death was due to some cause 
other than the injuries inflicted by accused, the Court may and 
should instruct the jury fully and clearly on the issue as to the 
proximate cause of the death. The Court may, and should, par- 
ticularly if requested, instruct the jury to the effect that they 
cannot convict, or in other words that they must acquit, unless 
they are satisfied that decedent died from the injuries inflicted 
by accused and not from some other cause, such as from im- 
proper medical or surgical treatment of the injuries.” 41 C.JS., 
Homicide, § 363. 
Also, “The view has been taken, however, that where, upon the 
undisputed facts, it clearly and conclusively appears to a moral 
certainty that the unlawful act complained of was the proxi- 
mate cause of death, a failure so to charge, especially where 
there was no request so to charge, is not reversible error, An in- 
struction as to an independent intervening cause is not proper 
in the absence of evidence to sustain it.” 26 Am. Jur., Homi- 
cide, § 533. 


There being “no evidence tending to prove that deceased’s death 
was due to some cause other than injuries inflicted by the accused,” 
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an instruction on proximate cause was unnecessary, and especially 
when there was no request therefor. However, the Court did in sev- 
eral instances require that the jury find that the defendant had 
killed the deceased as a prerequisite to any verdict of guilty. In one 
place, as part of the instruction, the Court said, “If vou find ... 
that he cut and stabbed and killed the deceased . . . that he killed 
him intentionally, that he killed him with a deadly weapon o 
In another section of the charge the Court said, “I instruct you that 
you should ask yourself these questions. Did the defendant cut and 
stab the deceased? Second: Did he kill him intentionally? Third: 
Did he kill him with a deadly weapon? If you find from the evi- 
dence and beyond a reasonable doubt or if you find from the admis- 
sion of the defendant that the truth requires an affirmative answer 
to each of these questions; that is, that each and every one of these 
should be answered yes, then . . .” In still another portion of the 
charge, the Court instructed the jury that they should ask them- 
selves the questions just above set forth, and at the conclusion of 
the charge told the jury that if they found “that the defendant 
stabbed the deceased . . . that he killed him intentionally, that 
he killed him in the heat of passion . . .” 

The foregoing excerpts from the charge establish that the jury 
was fully informed that the injuries inflicted by the defendant must 
have caused the death of Homer Anderson before he could be con- 
victed of any offense. In the trial below, there was 

No error. 


WILLIAM C. BAREFOOT v. THOMAS OLIVER JOYNER, JR., ann R. H. 
BOULIGNY, INC. 


(Filed 24 May, 1967.) 


1. Automobiles § 41i——- Evidence of defendant’s negligence in entering 
highway from private driveway held for jury. 


Allegations and evidence tending to show that plaintiff was traveling 
on a four-lane highway with a median some one-half block in width sep- 
arating the two lanes for eastbound and the two lanes for westbound 
traffic, that defendant entered the dominant highway from a private 
driveway to enter a servient highway, and that the collision occurred 
between the right front and side of plaintiff’s car and the left front and 
side of defendant’s car, held sufficient for an inference that defendant 
driver was either traveling in the wrong direction on the dominant high- 
way or that he failed to keep a proper lookout or failed to exercise due 
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care under the existing conditions, and the issue of negligence was prop- 
erly submitted to the jury. 


2. Negligence § 26— 

Nonsuit on the ground of contributory negligence should be allowed only 
when plaintiff’s evidence, taken in the light most favorable to him, so 
clearly establishes this defense that no other reasonable inference or con- 
clusion can be drawn therefrom, and nonsuit on the issue should be de- 
nied when opposing inferences are permissible from plaintiff’s proof. 


8. Automobiles § 42g— 


Allegations and evidence tending to show that plaintiff was operating 
his vehicle in a lawful manner on a dominant highway and that defend- 
ant attempted to cross the dominant highway from a private driveway 
in the path of plaintiff's car, held to preclude nonsuit on the ground of 
contributory negligence, notwithstanding other evidence of plaintiff which 
would permit an inference that plaintiff failed to keep a proper and care- 
ful lookout and did not decrease his speed and keep his vehicle under 
proper control under the existing conditions. 


4. Automobiles § 46; Negligence § 28— 


An instruction that the proximate cause of the injury is one that pro- 
duces the result in continuous sequence and without which it would not 
have occurred, and one from which injury was reasonably foreseeable 
under the circumstances, is not erroneous, but it is erroneous to give such 
instruction without charging upon the element of foreseeability. 


5. Appeal and Error § 42— 


Conflicting instructions on a material point, one correct and the other 
incorrect, must be held for prejudicial error when the incorrect instruc: 
tion is given in the final summation of what the jury must find in order 
to answer the issue in the affirmative, so that the jury may have followed 
the incorrect charge in answering the issue. 


AppraL by defendants from Mallard, J., First October 1966 Regu- 
lar Civil Session of WAKE. 

Civil action by plaintiff to recover damages for personal injuries 
and property damage received when his automobile, driven by him, 
collided with a Jeep truck driven by defendant Joyner and owned 
by defendant R. H. Bouligny, Ine. 

The accident occurred on 11 December 1964, at approximately 
1:09 P.M., in the westbound lane of Western Boulevard (same as 
U. S. 64) at a point just west of where Hillsboro Road and Buck 
Jones Road intersect with Western Boulevard and several hundred 
feet west of where Highway U. S. 1 Business overpasses Western 
Boulevard. The flow of traffic on Western Boulevard at this point 
is one-way in a westerly direction (the eastbound lanes being di- 
vided from the westbound lanes by a median approximately one- 
half block in width). Hillsboro Road at this point is two lanes of 
one-way westbound traffic intersecting with Western Boulevard at 
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approximately a 57-degree angle on the northern side of Western 
Boulevard. Traffic in the right lane of Hillsboro is required to yield 
right-of-way coming into Western Boulevard; the left lane is in- 
tended for traffic wishing to cross Western Boulevard into Buck 
Jones Road, and traffic is controlled by a stop sign. Buck Jones 
Road intersects with Western Boulevard from its south side, run- 
ning in a generally north and south direction. The speed limit on 
that part of Western Boulevard is 55 miles per hour; however, there 
was a suggested speed sign immediately east of the U. S. 1 overpass 
indicating 35 miles per hour during school hours. 

Plaintiff’s evidence tended to show that he was traveling west 
on Western Boulevard at a speed of about 50 miles per hour as he 
approached the point of collision; that as he passed under the over- 
pass, he could see some 200 feet ahead and that he did not see any 
traffic in the road. As he approached the point where Hillsboro Road 
and Buck Jones Road intersect with Western Boulevard, he looked 
to his right and left for traffic coming into Western Boulevard from 
these roads. When he looked back to the front, defendant’s vehicle 
was immediately on him; he did not have time to put on brakes, 
and was struck on the right front side by the truck operated by de- 
fendant Joyner. ; 

Defendant Joyner testified that he had been to General Machine 
Co., which is located on a lot just west of intersecting Hillsboro 
Road and across from the intersection of Buck Jones Road, so that 
the east corner of the building is in line with the west corner of the 
intersection of Buck Jones Road. He stated he pulled his truck up 
to a line where the paved portion of the company’s lot met Western 
Boulevard, and stopped. He looked to the left and, seeing no traffic, 
proceeded across Western Boulevard to get on Buck Jones Road. 
When he was about two-thirds across Western Boulevard, he col- 
lided with plaintiff’s automobile. Defendant Joyner stated: “I did 
that coming to a complete stop and looking to be sure that there 
was no traffic before I entered the highway. I looked to the left down 
Western Boulevard and Hillsboro Road coming into an intersection 
there. I looked east from where I had stopped. I didn’t see anything. 
There were no cars on Western Boulevard to my left or on Hills- 
boro Street that I could see. Then I proceeded to cross the highway 
into Buck Jones Road, and I never saw anything. I just felt the 
collision.” 

William Gray Arnold testified that he was employed by the Ra- 
leigh Police Department on 11 December 1964, and that he investi- 
gated the accident. He stated that dirt and debris on the road evi- 
denced the point of the collision, and upon his measurements the 
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point of collision was thirty-one feet from the north side of Western 
Boulevard and thirty-seven feet from the west corner of Buck Jones 
Road. He further testified that damage was done to the left front 
and side of defendant’s car, and to the right front and side ef plain- 
tiff’s car. 

At the close of plaintiff's evidence and again at the close of all 
the evidence, defendants moved for judgment of nonsuit, which was 
denied. Issues of negligence, contributory negligence, and damages 
were submitted to the jury and were answered in favor of plaintiff. 
Defendants appealed. | 


Bailey, Dixon & Wooten for plaintiff. 
Holding, Harris, Poe & Cheshire for defendants. 


Brancu, J. Defendants contend that plaintiff has not offered 
sufficient evidence for the case to be submitted to the jury. 

In the case of Lake v. Express, Inc., 249 N.C. 410, 106 S.E. 2d 
518, Higgins, J., speaking for the Court, said: 


“Tf the evidence in the light most favorable to plaintiff, 
giving him the benefit of all permissible inferences from it, 
tends to support all essential elements of actionable negligence, 
then it is sufficient to survive the motion to nonsuit.’ McFalls 
v. Smith, 249 N.C. 128, 105 S.E. 2d 297; Taylor v. Brake, 245 
N.C. 558, 96 S.E. 2d 686; Scarborough v. Veneer Co., 244 N.C, 
1, 92 S.E. 2d 435. 

“Tneonsistencies and conflicts in the evidence, whether wit- 
nesses are mistaken or otherwise, truthful or otherwise, are ques- 
tions of fact to be resolved by the fact finding body — the jury. 
Only a question of law is presented by demurrer to the evidence 
or motion to nonsuit. Bell v. Maxwell, 246 N.C. 257, 98 S.E. 2d 
33; Keener v. Beal, 246 N.C. 247, 98 S.E. 2d 19; Mallette v. 
Cleaners, 245 N.C. 652, 97 S.E. 2d 245.” 


Plaintiff alleged that defendant (1) carelessly and negligently 
failed to bring his vehicle to a complete stop and remain stopped 
until he could make the movement into the public highway in safety, 
in violation of an ordinance of the City of Raleigh, 21-18; (2) that 
he negligently and carelessly operated a motor vehicle in the wrong 
direction on a highway of the State of North Carolina; (3) that he 
failed and neglected to keep said vehicle under reasonable and prop- 
er control; (4) that he operated said automobile without keeping a 
proper and careful lookout; and (5) that he operated said vehicle 
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at a speed greater than was reasonable and prudent under circum- 
stances and conditions then existing, in violation of G.S. 20-141. 

Recognizing the rule that physical facts at the scene of an ac- 
cident may be sufficiently strong within themselves, or in combina- 
tion with other evidence, to infer neglizence and make the issue one 
for the jury, House v. Jones, 254 N.C. 575, 119 8.E. 2d 628, there is 
sufficient evidence here to infer that defendant Thomas Oliver Joy- 
ner, Jr., While operating said truck as the agent and employee of de- 
fendant R. H. Bouligny, Inc., and in the performance of his duties 
as such agent and employee, was either traveling in the wrong di- 
rection on Western Boulevard, or that he failed to keep a proper 
and careful lookout, or that he failed to keep his automobile under 
proper control and to operate it carefully under conditions then ex- 
isting, thus causing the collision and plaintiff’s injury and damage. 
The allegations and the evidence present issues of fact, and the trial 
court correctly allowed the jury to decide whether plaintiff was 
damaged and injured by the negligence of defendants as alleged in 
the complaint. 

Considering defendants’ contention that their motion for non- 
suit should have been allowed, we must decide whether plaintiff was 
guilty of contributory negligence as a matter of law. 

Nonsuit on the ground of contributory negligence should be al- 
lowed only when the plaintiff’s evidence, taken in the light most 
favorable to him, so clearly establishes this defense that no other 
reasonable inference or conclusion can be drawn therefrom. Rouse 
v. Peterson, 261 N.C. 600, 185 S.E. 2d 549; Waters v. Harris, 250 
N.C. 701, 110 S.E. 2d 283; Jones v. Bagwell, 207 N.C. 378, 177 S.E. 
170. 

From an examination of defendants’ pleadings and the evidence 
offered, it would appear that if plaintiff were guilty of contributory 
negligence it would be on the basis of excessive speed, or his failure 
to keep a proper lookout. The statutory speed limit at the place of 
the accident was 55 miles per hour. There was no direct evidence 
that plaintiff exceeded the statutory speed limit, nor that he drove 
too fast for existing conditions, nor that he failed to decrease his 
speed and keep his car under proper control with due regard to ex- 
isting conditions. However, the plaintiff in testifying did state: “I 
never remember putting on brakes or anything.” Thus, there was 
evidence from which it might be inferred that plaintiff did not de- 
crease his speed and keep his automobile under control with due re- 
gard to existing conditions, or that he failed to keep a proper and 
careful lookout when he did not see defendant’s vehicle as it came 
across Western Boulevard. Conversely, the evidence would permit 
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a reasonable inference or conclusion that he was operating his au- 
tomobile on a dominant highway in a lawful manner, that he kept 
his automobile under proper control, and that after looking to his 
left toward Buck Jones Road and to his right toward Hillsboro 
Road, he had a right to proceed, assuming no vehicular traffic would 
come across the road from a private driveway in the path of on- 
coming traffic. 

Nonsuit on the issue of contributory negligence should be denied 
when opposing inferences are permissible from plaintiff’s proof. Wil- 
son v. Camp, 249 N.C. 754, 107 S8.E. 2d 748; Wooten v. Russell, 255 
N.C. 699, 122 S.E. 2d 603. 

A factual determination by the jury was required, and the court 
below ruled correctly in denying defendants’ motion for nonsuit. 

By Assignments of Error Nos. 5 and 8 defendants contend that 
the court erred in its charge to the jury, in that erroneous definitions 
of proximate cause were given. 

Defendants’ Assignment of Error No. 5 refers, in part, to that 
portion of the judge’s charge on the first issue which is as follows: 


“Proximate cause, the other element of actionable negligence, 
means the real, the dominant, the efficient cause, a cause with- 
out which the occurrence would not have occurred, and proxi- 
mate cause is also a cause from which a person of ordinary 
prudence could have reasonably foreseen that such a result or 
some similar injurious result was probable under the facts as 
they existed. An act is a proximate cause of an injury and 
damage when in a natural and continuous sequence unbroken 
by any new or independent cause it produced the result com- 
plained of and without which the injury and the damage would 
not have occurred. And there can be more than one proximate 
cause of an injury and damage. I instruct you that the viola- 
tion of a statute or ordinance enacted for the public safety is 
negligence, per se, unless the statute or ordinance itself pro- 
vides to the contrary and all] that is needed to make an act neg- 
ligent is the essential element or (of) proximate cause.” 


In the case of Nance v. Parks, 266 N.C. 206, 146 S.E. 2d 24, the 
Court defined proximate cause: 


“Proximate cause is ‘a cause that produced the result in 
continuous sequence and without which it would not have oc- 
curred, and one from which any man of ordinarv prudence could 
have foreseen that such a result was probable under all the 
facts as they existed.’ Mattingly v. R. R., 253 N.C. 746, 750, 
117 S.E. 2d 844, 847. Foreseeable injury is a requisite of proxi- 
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mate cause, which is, in turn, a requisite for actionable negli- 
gence. Osborne v. Coal Co., 207 N.C. 545, 177 S.E. 796.” 


Here, the court, in substance, gave the approved definition, and 
this assignment of error is overruled. However, the defendants con- 
tend by their Assignment of Error No. 8 that the definition of prox- 
Imate cause given by the court in its summation uf the charge on 
the first issue was prejudicial error. That portion of the charge given 
is as follows: 


“T say, members of the jury, that if the plaintiff has proven 
any of those things and proven by the greater weight of the 
evidence, and has further proven by the greater weight of the 
evidence that the negligence of the defendant Thomas Oliver 
Joyner, Jr., in any one or more of those regards, not only exist, 
but that such negligence of the defendant Thomas Oliver Joy- 
ner, Jr., was one of the proximate causes of the collision be- 
tween the vehicles, that 1s that it was one of the causes without 
which the collision would never have occurred resulting in and 
causing damage to the plaintiff’s automobile or injury to plain- 
tiff’s person, or both, then it would be your duty to answer this 
first issue in plaintiff’s favor, that is, Yrs.” 


In the case of Rathf v. Power Co., 268 N.C. 605, 151 S.E. 2d 
641, this Court considered a charge of the lower court in which the 
jury was, in part, instructed: 


“If you are satisfied from this evidence and by its greater 
weight, that ®° © * or that the defendant had not complied 
with the requirements of the statute to obtain a proper permit 
for the length of the rig that was being driven, the Court charges 
you that if you are satisfied from this evidence and by its greater 
weight that such failure to comply with either of those statutes 
amounted to negligence, that that failure was such a failure as 
a reasonable and prudent man would not have been guilty of 
under the same and similar circumstances, and if you are fur- 
ther satisfied from this evidence and by its greater weight that 
such failure was a proximate cause, that is a cause without 
which the collision would not have occurred, then it would be 
your duty to answer the first issue Yes.” 


Holding that this was an incorrect definition of proximate cause, 
the Court, speaking through Lake, J., said: 


“An event which is a ‘but for’ cause of another event — that 
is, a cause without which the second event would not have taken 
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place —-is not, necessarily, the proximate cause of the second 
event. While one event cannot be the proximate cause of an- 
other if, had the first event not occurred, the second would have 
occurred anyway, Henderson v. Powell, 221 N.C. 239, 19 S.E. 
2d 876, the reverse is not necessarily true. A ‘but for’ cause 
may be a remote event from which no injury to anyone could 
possibly have been foreseen. Foreseeability of some injury from 
an act or omission is a prerequisite to its being a proximate 
cause of the injury for which the plaintiff seeks to recover 
damages. Nance v. Parks, 266 N.C. 206, 146 S.E. 2d 24. 

“The learned judge had, in an earlier portion of his charge, 
correctly defined proximate cause. However, this subsequent 
instruction, related as it was to a specific and final summa- 
tion of what the jury must find in order to answer the first 
issue in the plaintiff’s favor, was reasonably calculated to sub- 
stitute in the mind of the jury the inaccurate definition of 
proximate cause for the correct definition previously given.” 


Here, the court had earlier in the charge given a correct instruc- 
tion in defining proximate cause, but in the final summation of what 
the jury must find in order to answer the first issue for plaintiff, 
an inaccurate definition was given. The inaccurate definition was 
so closely related to the final summation and the explicit imstruc- 
tion to answer the issue “Yes” that reasonably the inaccurate defi- 
nition would be substituted for the accurate in the mind of the jury. 

For reasons stated, defendants are entitled to a 


New trial. 


WALTER LEE CHANDLER v. MORELAND CHEMICAL COMPANY. 
(Filed 24 May, 1967.) 


1. Negligence § 24a— 

Motion to nonsuit presents the question of law whether the evidence is 
sufficient to be submitted to the jury, taking the evidence favorable to 
plaintiff as true and resolving all conflicts in the evidence in plaintiff’s 
favor, and nonsuit is properly denied if there is evidence, so considered, 
tending to support all essential elements of plaintiff’s cause of action. 


2. Sales § 16— Evidence of negligence in delivering sulphuric acid in 
drum with defective bung held for jury. 

Plaintiff’s allegations and evidence were to the effect that the practice 

in emptying drums of sulphuric acid prepared by defendant was to re- 
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lease pressure by the vent or bung on top, then loosening the bung on the 
side by a onequarter turn while the drum was standing on end, 
and then laying the drum down with the bung up and completing the re- 
moval of the bung by up to four complete turns, that plaintiff was en- 
gaged in opening the drum in this manner but that when he had loosened 
the bung less than a one-quarter turn, while the drum was on end, the 
bung came out, causing the acid, under the pressure of the liquid above 
the bung, to be forced violently through the opening onto plaintiff. The 
evidence further tended to show that the threads on the bung were worn 
and that there were two gaskets under the bung cap instead of one, so 
that the second gasket displaced the threads to such extent that a quarter 
turn released the contents. Held: Nonsuit was correctly denied. 


3. Damages § 12— 

Where plaintiff introduces evidence that he suffered permarently dis- 
figuring scars from sulphuric acid burns resulting from defendant’s neg- 
ligence, the admission in evidence of the mortuary tables on the issue of 
damages is not error, and the court correctly charges on the question of 
permanent injury. G.S. 8-46. 


AppraL by defendant from Crissman, J., January 2, 1967 Civil 
Session, Guitrorp Superior Court (High Point Division). 

The plaintiff, Walter Lee Chandler, employee of Marlowe-Van 
Loan Corporation, High Point, North Carolina, on September 17, 
1963 was severely burned by sulphuric acid escaping from a 55 
gallon metal drum which had been filled, sealed and shipped by the 
defendant from its Charlotte plant to the plaintiff’s employer. The 
allegations of negligence on which the plaintiff relies are contained 
in paragraph 6(a), (b) and (c) of the complaint: 


‘“(a) Defendant shipped to plaintiff's employer a_ fifty-five 
gallon metal drum containing sulphuric acid, which drum had 
a metal bung-hole cap. The threads on said cap were worn to 
such a degree that they could not mate with the corresponding 
threads in the bung-hole of said drum. In addition the threads 
in said bung-hole itself were worn to such a degree that they 
could not mate with corresponding threads on a bung-hole cap. 
Defendant knew, or by the exercise of due care should have 
known, of the defective and dangerous condition of said drum; 
nevertheless, defendant failed to take any precautions whatso- 
ever by way of inspecting and repairing said drum or warning 
the plaintiff of its defective condition, although defendant knew 
or in the exercise of due care should have known that defective 
conditions could not be observed by the plaintiff before the 
bung-hole cap was removed. As a result of said defective and 
dangerous conditions, when plaintiff unscrewed the cap less than 
one-quarter of a turn, the bung was completely released from 
any hold on the barrel, and the weight of the acid above the 
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bung level caused the cap to explode outwardly, allowing the 
acid to be forced violently through the opening onto the plain- 
tiff’s body. 

(b) Defendant placed a bung-hole cap into said drum which 
cap was held to the drum by less than one-quarter of a turn 
rather than the eight to ten turns which are deemed safe and 
necessary on same or similar drums throughout the chemical 
industry. 

(c) Defendant failed to attach said bung-hole cap to said 
drum in any manner so as to secure the drum and the contents 
within.”’ 


By answer the defendant admitted filling, sealing and shipping 
to plaintiff’s employer, in August, 1963, a number of metal drums 
approximately 3 feet high and 26 inches in diameter. The drums 
had a 34 inch bung on top and a 2 inch bung on the side of the 
drum, midway between the top and the bottom. The bung on top 
was intended to be opened “from time to time so as to allow the 
accumulated gases to escape”; that plaintiff was experienced in the 
use of sulphuric acid and with the proper manner of releasing pres- 
sure, especially in hot weather. The defendant denied all allegations 
of negligence and conditionally pleaded plaintiff’s contributory neg- 
ligence by the manner in which he opened the drum and such acts 
on the part of the plaintiff contributed to his injury. 

The plaintiff’s evidence disclosed that on September 17, 1963 the 
plaintiff and W. R. Jones, Sr. were preparing to empty a drum of 
sulphuric acid received from the defendant two weeks prior. When 
full, the drum weighed about 900 pounds. The acid contained in 
the drum weighed 750 pounds. Shortly before beginning the re- 
moval process, Jones opened the small vent or bung and released 
the pressure inside the barrel. The drum had a 2 inch hole in the 
side, midway between the two ends. This hole was threaded. A bung, 
or cap, also threaded, screws into this hole, sealing the acid imside 
the barrel. Jones testified he had had experience and had heen used 
to sulphuric acid for 22 years. He testified the usual procedures were 
being followed in the incident in which the plaintiff was injured. 
The drum which he had vented and relieved the pressure that morn- 
ing was standing on end. “We set the wrench at about nine o’clock 
. . .” and then turned down to seven o’clock just to loosen the cap. 
A turn from nine o’clock to six o’elock would be a one-quarter 
turn. After the cap is thus loosened, the practice is to lay the drum 
down with the bung up, then complete the removal of the cap by 
completing three and one-half to four complete turns and drain the 
barrel by rolling it over slowly until the bung is at the bottom and 


398 IN THE SUPREME COURT. [270 
CHANDLER U. CHEMICAL Co. 


the acid all drained from the drum. Jones testified that on Sep- 
tember 17, after the one-quarter turn, the cap came off and a part 
of the acid went straight out from the bung and inflicted the burns 
on the plaintiff. An immediate examination of the drum and the cap 
revealed the threads on both were worn to the point where the one- 
quarter turn released the cap. Examination further disclosed that 
two heavy gaskets, or washers, had been placed under the cap. One 
of these was defective and broken. Jones testified the custom was 
to loosen the cap by a one-quarter turn while the drum was stand- 
ing on end; otherwise, the heavy pressure required to start the cap 
caused the drum to spin. The witness testified he and the plaintiff 
followed the usual procedure on the occasion of the plaintiff’s in- 
jury. 

For the defendant Mr. Luper testified that on the day following 
the injury, he contacted Mr. W. R. Jones, Sr. at the Marlowe-Van 
Loan plant. Mr. Luper was investigating the injury on behalf of 
the defendant. He testified he used a recording machine and the re- 
cordings were typed and verified. He remembered Mr. Jones as hav- 
ing said that in trying to vent the drums from the top they had 
trouble . . . and had quit doing it. Plaintiffs counsel asked 
whether the conversation and recording did not show Mr. Jones as 
having said, “Well, the bung itself was an unusual bung for an acid 
drum, and it had two gaskets on it, which (while) that’s not rare, 
but for this type bung it was. It shouldn’t have had but just one 
gasket on it, but this one had two gaskets, and so, therefore, it 
wasn’t very much thread that could have been screwed in the drum, 
that was the trouble’. This quoted statement was admitted without 
objection. 

At the close of the plaintiff’s evidence and again at the close of 
all the evidence, the Court overruled motions for nonsuit. The Court 
submitted issues which the jury answered, as here indicated: 


“1, Was the plaintiff, Walter Lee Chandler, injured and dam- 
aged by the negligence of the defendant, Moreland Chemical 
Company, as alleged in the complaint? Answer: Yes. 

2. If so, did the plaintiff, Walter Lee Chandler, contribute to 
his own injury and damage by his own negligence, as alleged 
in the answer? Answer: No. 

3. What amount of damages, if any, is plaintiff, Walter Lee 
Chandler, entitled to recover? Answer: $12,000.00.” 


From the judgment on the verdict, the defendant appealed. 


Jordan, Wright, Henson and Nichols and Wiliam L. Stocks by 
William L. Stocks for defendant appellant. 
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Schoch, Schoch and Schoch by Arch K. Schoch, Jr., Bencin & 
Wyatt by Frank B. Wyatt for plaintiff appellee. 


Hiceins, J. The defendant insists: (1) the verdict and judg- 
ment in this case should be set aside for failure of the Court to 
grant the motion for judgment of nonsuit at the close of all the 
evidence; or (2) a new trial should be awarded because of errors 
in the Court’s charge. 

The rule by which this Court determines the sufficiency of the 
evidence to survive a motion for nonsuit in a civil case has been 
stated by this Court in many cases. 


“The question presented is whether the evidence was sufficient 
to entitle the plaintiff to have the jury pass on it. ‘If the evi- 
dence in the light most favorable to plaintiff, giving him the 
benefit of all permissible inferences from it, tends to support all 
essential elements of actionable negligence, then it is sufficient 
to survive the motion to nonsuit’. McFalls v. Smith, 249 N.C. 
123, 105 S.E. 2d 297; Taylor v. Brake, 245 N.C. 553, 96 S.E. 2d 
686; Scarborough v. Veneer Co., 244 N.C. 1, 92 S.E. 2d 435. 


Inconsistencies and conflicts in the evidence, whether witnesses 
are mistaken or otherwise, truthful or otherwise, are questions 
of fact to be resolved by the fact finding body —the jury. Only 
a question of law is presented by demurrer to the evidence or 
motion to nonsuit. Bell v. Afaxrwell, 246 N.C. 257, 98 S.E. 2d 
33; Keener v. Beal, 246 N.C. 247, 98 S.E. 2d 19; Afallette v. 
Cleaners, 245 N.C. 652, 97 S.E. 2d 245.” Lake v. Express, Inc., 
249 N.C. 410, 106 S.E. 2d 518. 


The latest statement of the rule is by Branch, J., in Barefoot v. Joy- 
ner, et al, ante, 388, decided this day. 

The material evidence on the issue of negligence is contained in 
the statement of facts. The defendant shipped to the plaintiff’s em- 
ployer a drum containing 750 pounds of sulphuric acid —a poten- 
tially dangerous substance. The threads on the bung and the cap or 
plug were so worn out that the release of the cap could be affected 
by a quarter turn, whereas ordinarily a release required 314 or 4 
complete turns. Under the sealing cap the defendant had placed two 
gaskets, one of which was defective. This particular drum was not 
suited to the use of two gaskets. In following the customary pro- 
cedure, by using a heavy wrench to begin removal of the plug (by 
making a quarter turn), then changing the position of the drum be- 
fore making the customary additional turns ordinarily required, the 
bung or cap gave way, permitting the acid from the drum to gush 


400 IN THE SUPREME COURT. [270 


BELMANY ¥V. OVERTON, 


out and burn the plaintiff. The two gaskets were used—only one 
should have been used on this drum. The second gasket displaced 
the threads to such an extent that a quarter turn released the con- 
tents. 

The condition of the drum, the manner in which it was sealed by 
the defendant, and opened by the plaintiff, raised issues of negli- 
gence and contributory negligence. These issues arose on the plead- 
ings and were supported by evidence sufficient to justify their sub- 
mission and to sustain the answers. “The plaintiff, however, is not 
required to make out his case by direct proof, but may rely upon 
circumstances from which a reasonable inference of negligence may 
be drawn, Dail v. Taylor, 151 N.C. 284; Perry v. Bottling Co., 196 
N.C, 175, in which event the evidence must be interpreted most fa- 
vorably for the plaintiff, and if it is of such character that reason- 
able men may form divergent opinions of its import it is customary 
to leave the issue to the final award of the jury.” Corum v. Tobacco 
Co., 205 N.C. 213, 171 S.E. 78. By overruling the motion for non- 
suit the Court did not commit error. 

The defendant’s objections to the charge are not sustained. The 
Court charged fairly upon the issues raised by the pleadings, and 
supported by the evidence. Over objection, the Court permitted the 
plaintiff to introduce the mortuary tables. The objection is based 
upon the alleged lack of evidence showing permanent injury. How- 
ever, the evidence disclosed that permanently disfiguring scars re- 
sulted from the burns. Gillikin v. Burbage, 263 N.C. 317, 189 S.E. 
2d 753. The mortuary table is statutory, G.S. 8-46, and need not be 
introduced, but may receive judicial notice when facts are in evi- 
dence requiring or permitting its application. The objections to the 
charge are not sustained. 

No error. 


FERRIS J. BELMANY v. OMA WALKER OVERTON. 
(Filed 24 May, 1967.) 


1. Pleadings § 12— 
Upon demurrer, the complaint should be liberally construed with a view 
to substantial justice between the parties and the demurrer must be over- 
ruled unless the complaint is fatally defective. G.S. 1-151. 


2. Automobiles § 54d— 


In an action seeking to hold the owner of a motor vehicle liable for the 
alleged negligence of the driver, a complaint alleging that the driver at 
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the time and on the oceasion of plaintiff’s injury was operating defend- 
ant’s car as the agent of defendant held sufficient to withstand demurrer, 
notwithstanding the absence of allegation that the driver was then and 
there acting within the course and scope of the said agency. 


8. Trial § 20— 


When defendant offers evidence, only his motion to nonsuit at the close 
of all of the evidence need be considered in determining the sufficiency of 
the evidence to be submitted to the jury. G.S. 1-183. 


4. Automobiles 54f— 


The admission of ownership of the vehicle involved in the collision is 
sufficient to take the issue of respondeat superior to the jury by virtue of 
G.S. 20-71.1, and the owner’s motion for nonsuit on the issue is properly 
denied. 


5. Same— 


Plaintiff relied solely on G.S. 20-71.1 to take the issue of agency to the 
jury. Defendant’s evidence tended to show that the driver was on a 
purely personal mission at the time of the accident in suit. Held: Defend- 
ant, without request therefor, was entitled to a peremptory instruction 
related directly to the particular facts shown by defendant’s positive evi- 
dence to answer the issue in the negative, and a general instruction to so 
answer the issue if the jury believed the facts to be as defendant’s evi- 
dence tended to show, without relating such instruction directly to de- 
fendant’s evidence in the particular case, is insufficient. 


6. Appeal and Error § 54— 


Where an error is found which relates solely to one issue, the Supreme 
Court may grant a partial new trial limited to such issue. 


APPEAL by defendant from Crissman, J., September 1966 Session 
of RocKINGHAM. 

Civil action instituted March 7, 1966, to recover damages for 
personal injuries sustained by plaintiff on March 8, 1968, at about 
3:15 p.m., when struck by a Mercury car operated by Druscilla 
Overton Quisenberry, then nineteen, the married daughter of de- 
fendant. 

The accident occurred at the intersection of Gilmer, an east-west 
street, and Scales, a north-south street, in the business section of 
Reidsville, N. C. The automatic traffic control signal at said inter- 
section was in operation. 

Plaintiff walked west along the north side of Gilmer to reach the 
northeast corner of said intersection. Approaching said intersection, 
Mrs. Quisenberry was driving north on Scales. 

Plaintiff, then about sixty-six, undertook to walk from the north- 
east to the northwest corner of said intersection. At a point near the 
center of Scales Street, he was struck by the northbound car op- 
erated by Mrs. Quisenberry. 

Plaintiff alleged he stopped on said northeast corner and waited 
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until the light controlling traffic on Seales Street had changed from 
green to red; that, when the light changed, he started across Scales 
Street and was struck while attempting to cross; and that Mrs. 
Quisenberry entered and crossed said intersection when the signal 
facing northbound traffic on Scales Street was red. 

Defendant, in her answer, denied Mrs. Quisenberry was negli- 
gent in any of the respects alleged by plaintiff and conditionally 
pleaded the contributory negligence of plaintiff. She alleged Mrs. 
Quisenberry entered and crossed said intersection when the signal 
facing northbound traffic on Scales Street was green; and that plain- 
tiff, “without regard to his own safety, stepped from the northeast 
corner of said intersection directly into the path of the defendant’s 
automobile, suddenly and without warning, and collided with said 
automobile and fell to the pavement.” 

Defendant denied all of plaintiff’s allegations to the effect Mrs. 
Quisenberry was operating the car as “defendant’s agent.” She ad- 
mitted she was the owner of the Mercury car and that Mrs. Quisen- 
berry was operating it with her knowledge and consent. 

The court submitted, and the jury answered, the following is- 
sues: “1. Was Druscilla Overton Quisenberry the agent of the de- 
fendant in the operation of the Mercury automobile at the time of 
the accident on March 8, 19638, as alleged in the Complaint? An- 
SWER: Yes. 2. Was the plaintiff injured by the negligence of the 
defendant as alleged in the Complaint? Answer: Yes. 3. Did the 
plaintiff by his own negligence contribute to his injury as alleged in 
the Answer? ANSWER: No. 4. What amount, if any, is the plain- 
tiff entitled to recover of the defendant? Answer: $4500.00.” Judg- 
ment that plaintiff recover of defendant the sum of forty-five 
hundred dollars was entered. Defendant excepted and appealed. 


J. S. Moore, Jr., for plaintiff appellee. 
W. F. McLeod for defendant appellant. 


Bossitr, J. In this Court, defendant demurred to the complaint 
for failure to state facts sufficient to constitute a cause of action 
against her, her asserted ground of objection being that “there is no 
allegation that connects the driver of the motor vehicle in question 
at the time of the collision in question with the said Oma Walker 
Overton as servant, agent, or employee acting within the scope of 
her employment.” 

Except as to the identity of the demurrant, the quoted phrase- 
ology is identical with that used in a demurrer to the complaint in 
Parker v. Underwood, 239 N.C. 308, 79 S.E. 2d 765. In Parker v. 
Underwood, supra, the demurring defendant, the father-owner, was 
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not present when the accident occurred. His truck was being operated 
by his eighteen-year-old son. Plaintiff alleged the son was operating 
the truck “with the express consent, knowledge and authority” of 
his father. Judgment of the superior court sustaining the demurrer 
was affirmed by this Court. The ground of decision was that the com- 
plaint contained no allegations to the effect the son was operating 
the truck as agent of his father. 

In Hartley v. Smith, 239 N.C. 170, 178, 79 S.E. 2d 767, 773, 
Barnhill, J. (later C.J.), after discussing the significance of GS. 
20-71.1 as a rule of evidence, stated: “Non constat the statute, it 1s 
still necessary for the party aggrieved to allege both negligence and 
agency in his pleading and to prove both at the trial. Parker v. 
Underwood, post, 308.” 

In subsequent decisions, complaints have been held fatally de- 
ficient as to the owner of an automobile where the plaintiff has 
failed to allege the operator of the car was the agent of the owner. 
Osborne v. Gilreath, 241 N.C. 685, 86 S.E. 2d 462; Lynn v. Clark, 
252 N.C. 289, 113 S.E. 2d 427; Cohee v. Shgh, 259 N.C. 248, 1380 
S.E. 2d 310; Beasley v. Williams, 260 N.C. 561, 133 S.E. 2d 227. 

In Ransdell v. Young, 248 N.C. 75, 89 S.E. 2d 773, nonsuit en- 
tered at the conclusion of the plaintiff’s evidence was affirmed. The 
plaintiff's evidence disclosed affirmatively that the operator of the 
car at the time of the accident was not on any mission for the ab- 
sentee owner (defendant). In this connection, see Zaylor v. Parks, 
254 N.C. 266, 118 S.E. 2d 779. The per curiam opinion in Ransdell 
v. Young, supra, contains this statement: “Moreover, the plaintiff 
does not allege in her complaint that the defendant’s automobile at 
the time of the accident, was being operated for the benefit of the 
owner, or that the alleged agent was about her employer’s business 
at the time of and in respect to the very transaction out of which 
the injury arose. G.S. 20-71.1; Parker v. Underwood, 239 N.C. 308, 
79 S.E. 2d 765.” 

In Whiteside v. McCarson, 250 N.C. 673, 678, 110 S.E. 2d 295, 
298, the opinion contains this paragraph: “G.S. 20-71.1 did not 
change the elements prerequisite to liability under the doctrine re- 
spondeat superior. To establish liability under this doctrine, the in- 
jured plaintiff must allege and prove that the operator was the agent 
of the owner and that this relationship existed at the time and in 
respect of the very transaction out of which the injury arose. Jya- 
chosky v. Wensil, 240 N.C. 217, 81 8.E. 2d 644. As to the necessity 
for such pleading: Hartley v. Smith, 239 N.C. 170, 79 S.E. 2d 767; 
Parker v. Underwood, 239 N.C. 308, 79 S.E. 2d 765; Osborne v. Gil- 
reath, 241 N.C. 685, 86 S.E. 2d 462.” 
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In Whiteside v. McCarson, supra, and in Jyachosky v. Wensil, 
supra, no question as to the sufficiency of the plaintiff’s pleading 
was involved. In each of these cases, the complaint alleged the driver 
was the agent of the defendant owner, acting for his benefit and 
within the scope of his agency. Hence, the quoted statement from 
Whiteside v. McCarson, supra, was not in any sense the basis of de- 
cision therein. 

In the present action, the complaint contains numerous refer- 
ences to the way and manner in which “defendant’s agent” operated 
defendant’s car. In addition, it contains the allegation that Mrs. 
Quisenberry, at the time she approached said intersection, ‘‘and at 
all times herein complained of,” was operating said car “as agent 
for the defendant Oma Walker Overton.” 

“In the construction of a pleading for the purpose of determin- 
ing its effect its allegations shall be liberally construed with a view 
to substantial justice between the parties.” G.S. 1-151. The question 
comes to this: Is the complaint fatally defective on account of 
plaintiff’s failure to supplement his said allegations as to agency by 
alleging that Mrs. Quisenberry was then and there acting within the 
course and scope of said agency? While such allegations would be 
appropriate, we are constrained to hold the allegation to the effect 
that Mrs. Quisenberry was operating defendant’s car at the time 
and on the occasion of plaintiff’s injuries as the agent of defendant 
was sufficient to withstand the demurrer. 

It seems clear that all parties, including the presiding judge, 
understood plaintiff’s allegations as in effect allegations that the 
driver of the car was acting as defendant’s agent and within the 
scope of her agency. Defendant did not object to the submission of 
the first issue, involving solely the question of agency. Nor does it 
appear that defendant has at any time challenged the sufficiency of 
the complaint in any respect until the filing of her demurrer and 
brief in this Court. 

Although plaintiff’s meager allegations as to agency are not com- 
mended, we are of opinion, and so decide, that they are not so fatally 
deficient as to warrant the sustaining of the demurrer filed in this 
Court. Hence, the said demurrer is overruled. 

Defendant assigns as error the denial of her motion(s) for judg- 
ment of nonsuit. Defendant having offered evidence, the only mo- 
tion to be considered is that made at the close of all the evidence. 
G.S. 1-183; Widenhouse v. Yow, 258 N.C. 599, 604, 129 S.E. 2d 
306, 310. 

Defendant makes no contention that plaintiff failed to offer evi- 
dence sufficient to establish the alleged actionable negligence of Mrs. 
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Quisenberry. Nor does defendant contend the undisputed evidence 
establishes contributory negligence as a matter of law. Even so, we 
have considered carefully the evidence relevant to the second (neg- 
ligence) and third (contributory negligence) issues. Suffice to say, 
the pleadings and evidence required the submission of these issues 
for jury determination. 

The sole ground on which defendant contends her motion(s) for 
nonsuit should have been granted is that plaintiff failed to allege 
and to prove that Mrs. Quisenberry was operating defendant’s car 
as defendant’s agent and within the scope of her agency. These con- 
tentions relate solely to the first issue. Plaintiff's allegations as to 
agency being sufficient, defendant’s admission as to ownership of the 
Mercury car operated by Mrs. Quisenberry on the occasion plain- 
tiff was injured was sufficient to take the case to the jury for its de- 
termination of the ultimate question, namely, whether Mrs. Quisen- 
berry was in fact the agent of defendant and then and there operat- 
ing defendant’s car within the scope of her agency. G.S. 20-71.1; 
Whiteside v. McCarson, supra, and cases cited; Lynn v. Clark, 
supra, and cases cited. The court properly denied defendant’s mo- 
tion(s) for judgment of nonsuit. 

Defendant assigns as error the court’s failure to give an instruc- 
tion, related directly to the evidence in this case, that it was the 
duty of the jury to answer the agency issue, “No,” if they found 
the facts to be as the only positive evidence, namely, the evidence 
offered by defendant, tended to show. 

Plaintiff relied solely on G.S. 20-71.1 to take the case to the jury 
as to alleged agency. By virtue of this statute, the ultimate issue 
was for jury determination notwithstanding the only positive evi- 
dence tended to show that Mrs. Quisenberry was on a purely per- 
sonal mission at the time of the collision. “In such case, the owner, 
without request therefor, 1s entitled to an instruction, related di- 
rectly to the evidence in the particular case, that it is the jury’s 
duty to answer the agency issue, “No,” if they find the facts to be 
as the positive evidence offered by the owner tends to show. White- 
side v. McCarson, 250 N.C. 673, 110 S.E. 2d 295; Chappell v. Dean, 
258 N.C. 412, 417-418, 128 S.E. 2d 830,” Passmore v. Smith, 266 
N.C. 717, 719, 147 S.E. 2d 238, 240; also, see Duckworth v. Metcalf, 
268 N.C. 340, 150 S.E. 2d 485; Torres v. Smith, 269 N.C. 546, 153 
S.E. 2d 129. 

Under the decisions cited in the preceding paragraph, defendant, 
without request therefor, was entitled to an instruction substantially 
as follows: If the jury find that, on the occasion of the collision, 
Mrs. Quisenberry was driving the car from her place of employment 
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in Reidsville to her home in Draper, where she resided with her hus- 
band and not with defendant, and that she was making the trip 
solely for her own personal purposes and not on a mission or errand 
of any kind for defendant, it would be your duty to answer the first 
issue, “No.” Such an instruction was not given. The trial judge did 
instruct the jury in general terms that if they believed the facts to 
be as the evidence for the defendant tended to show it would be 
their duty to answer the first issue, ‘““No.’’ However, in view of what 
Justice Devin, referring to G.S. 20-71.1, aptly called the “vigor” of 
the statute, Brothers v. Jernigan, 244 N.C. 441, 94 S.E. 2d 316, we 
adhere to the rule adopted in Whiteside v. McCarson, supra, ap- 
proved in the subsequent cited cases, to the effect that the required 
instruction must be related directly to the evidence in the particular 
case. For instructions complying with this rule, see Jyachosky v. 
Wensil, supra, and Skinner v. Jernigan, 250 N.C. 657, 110 S.E. 2d 
301. 

As to all matters embraced by the second, third and fourth is- 
sues, defendant has had a trial free from prejudicial error. The 
jury’s verdict as to these issues will stand. However, for the error 
indicated, the jury’s answer to the first issue is set aside and a par- 
tial new trial is ordered. Upon such new trial, the sole issue for de- 
termination will be whether Mrs. Quisenberry, on the occasion of the 
collision, was the agent of defendant and then and there acting 
within the scope of her agency. If the answer is, “No,” plaintiff can- 
not recover from defendant; if the answer is, “Yes,” plaintiff will 
be entitled to judgment for the amount established as damages at 
the prior trial. See Whiteside v. McCarson, supra; Chappell v. Dean, 
supra; Passmore v. Smith, supra. 


Partial new trial. 


STATE v. CHARLES BRANTLEY ROSE. 
(Filed 24 May, 1967.) 


1. Criminal Law § 159— 
Exceptions not brought forward in the brief are deemed abandoned. 
Rule of Practice in the Supreme Court No. 28, 


z. Rape § 18— 
Evidence in this case held amply sufficient to support the jury’s verdict 
of guilty of assault with intent to commit rape. 
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8. Criminal Law § 84— 


Even in the absence of impeachment of the credibility of prosecutrix as 
a witness, the State is entitled to introduce, for the purpose of corrobora- 
tion, evidence of prior consistent statements made by her, and, to cor- 
roborate her statement that defendant assaulted her with a pistol, testi- 
mony of a witness that defendant had a pistol in his possession very soon 
after the attempted assault. 


4. Criminal Law § 97— 


Where, upon defendant’s objection to the argument of the solicitor that 
he would not believe anything defendant said, the court instructs the 
jury that their beliefs, and not the beliefs or views of the solicitor or of 
defendant’s counsel, were determinative, the argument will not be held 
for prejudicial error. 


5. Criminal Law §§ 93, 97— 


Upon the argument of the solicitor to the effect that defendant’s brother, 
who had testified as to the relationship between the prosecutrix and de- 
fendant prior to the alleged criminal assault, would be less likely to tell 
the truth than prosecutrix, the witness jumped up and left the courrt- 
room. The solicitor made a comment susceptible to the interpretation that 
the incident reflected upon the witness’ credibility. The court instructed 
the jury that it should not consider matters outside the evidence, and the 
fact that any person either came into or left the courtroom during the 
argument of counsel should be disregarded. Held: The incident is not 
ground for new trial. 


AppeaL by defendant from Cohoon, J., January 1967 Criminal 
Session of WAYNE. 

Criminal prosecution on indictment charging that defendant on 
November 2, 1966, “unlawfully, willfully and feloniously did com- 
mit an assault on one Viola Marriner, feloniously, by force and 
against her will, to ravish and carnally know Viola Marriner,” etc. 

Much evidence was offered by the State and by defendant. 

The evidence most favorable to the State tends to show: On 
November 2, 1966, the prosecutrix, age 20, was living with her hus- 
band, age 22, in Goldsboro, N. C., near Seymour Johnson Air Force 
Base. Her husband, an Airman First Class, was stationed at this 
base. Prosecutrix had met defendant through her association with 
certain of his relatives. There was no relationship between them 
other than that of casual acquaintance. About 2:00 p.m. on Novem- 
ber 2, 1966, prosecutrix and her little daughter, age fourteen months, 
were alone in their home. The little girl was on the sofa in the liv- 
ing room. Prosecutrix was waxing the floor in her little girl’s bed- 
room. She did not know anyone had entered the home until, turn- 
ing around, she saw defendant standing beside her, with a pistol in 
his hand. Defendant declared his intent to have sexual intercourse 
with her then and there, demanded that she take her clothes off, 
threatened to kill her and her little girl if she resisted his advances. 
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She refused to yield to his demands. They fought in the child’s bed- 
room, later in the larger bedroom, and during the continuing struggle 
he struck her, choked her and tossed her across the bed onto the 
floor, until finally she got free from his grasp and fled from the 
home, reporting what had occurred to the neighbors, the police and 
a physician at Seymour Johnson Air Force Base. 

The evidence most favorable to defendant tends to show: Prose- 
cutrix had visited him at the home of his brother and of his grand- 
mother and elsewhere. Their relationship had developed into one of 
mutual affection. Often they had been observed hugging and kissing 
in the home of defendant’s brother and of defendant’s grandmother. 
On the afternoon of November 2, 1966, he knocked at the door of 
the home of prosecutrix. No one answered. He saw the little girl on 
the sofa and walked in, called to the prosecutrix and she responded 
by telling him to come back to the child’s bedroom. He put his arms 
around her and she put her arms around him. She told him he ought 
not to be there; that she thought her husband had a neighbor watch- 
ing the house to see if he was there. Defendant testified: “We saw 
a shadow come by and she walked out the front door and I walked 
out the back.” 

The jury returned a verdict of guilty as charged. Judgment, im- 
posing a prison sentence of not less than ten nor more than twelve 
years, was pronounced. Defendant excepted and appealed. 


Attorney General Bruton and Assistant Attorney General Good- 
wyn for the State. 
Braswell & Strickland for defendant appellant. 


Bossitt, J. Defendant’s counsel noted sixty-nine exceptions. 
Those brought forward in his brief are referred to below. All others 
are deemed to be abandoned. Rule 28, Rules of Practice in the Su- 
preme Court, 254 N.C. 783, 810. 

Based on Exceptions Nos. 1, 2, 41 and 54, defendant contends 
the court erred by failing to grant his motions for judgment as in 
case of nonsuit. This contention is without merit. There was ample 
evidence to support the verdict of guilty of assault with intent to 
commit rape. 

Based on Exceptions Nos. 14, 40, 48 and 20, defendant contends the 
court erred when it allowed the State to introduce evidence of prior 
consistent statements made by the prosecutrix when she, according 
to defendant, “had not been impeached on the stand.” Evidence of 
this character, to which Exceptions Nos. 14, 40 and 48 relate, was 
competent as corroborative evidence. S. v. Brooks, 260 N.C. 186, 
182 S.E. 2d 354, and cases cited; Stansbury, North Carolina Evi- 
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dence, Second Edition, $§ 51, 52. Exception No. 20 relates to the 
testimony of a State’s witness that defendant, when observed by 
this witness between 2:00 and 2:30 p.m., had a pistol in his posses- 
sion. This was competent as tending to corroborate the testimony 
of the prosecutrix that defendant had a pistol when he entered her 
home and assaulted her. Moreover, the premise on which defendant. 
bases his contention that the evidence involved in these exceptions 
was incompetent is without substance. The prosecutrix was the first 
witness for the State. Her testimony was substantially impeached. 
during an extended cross-examination. These exceptions are with- 
out merit. | 

Based on Exceptions Nos. 58 and 59, defendant contends the 
court erred in instructing the jury as to the distinction between cor- 
roborative evidence and substantive evidence. He does not contend 
the instructions given were incorrect. His contention is that the evi- 
dence offered to corroborate the prosecutrix was incompetent and 
therefore no instruction as to the significance of corroborative evi- 
dence should have been given. Theese exceptions are without merit. 

Based on Exceptions Nos. 55 and 57, defendant contends the 
court erred “when it allowed the Solicitor to make remarks to the 
jury prejudicial to the defendant.” 

The portion of the record on which Exception No. 55 is based is 
as follows: 

“Solicitor Taylor, during the argument, objects to Mr. Strick- 
land stating to the jury that anybody lied. 

“Court: Yes; that is for the jury. 

“ATTORNEY FOR DEFENDANT OBJEcTs during the argument of the 
Solicitor, to the Solicitor saying that he wouldn’t believe anything 
the defendant said. 

“Tue Court INSTRUCTED THE JURY as follows: It is what you, 
the jury, believe the witness to of (sic) said and not what the So- 
licitor or Counsel believes.” 

In the record, immediately below the quoted excerpt, there ap- 
pears, without comment or explanation, the following: “Excrption 
$55.” 

The excerpt to which Exception No. 55 relates does not disclose 
precisely what actually occurred. The record does not disclose ex- 
actly what defendant’s counsel said or exactly what the solicitor 
said on the occasions referred to or elsewhere in their arguments, 
The fourth paragraph indicates the judge instructed the jurors in 
substance that their belief, not the beliefs or views of the solicitor 
or of defendant’s counsel, were determinative. We find nothing to 
indicate that anything in this incident misled or improperly in- 
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fluenced the jurors. It is noteworthy that defendant’s counsel made 
no motion that the court give any further instruction or caution to 
the jurors. 

The portion of the record to which Exception No. 57 refers is 
as follows: 

“Attorney for defendant further objects to the argument of So- 
licitor to the jury. 

“Mr. Taytor: ‘During my argument to the jury, I asked the 
jury this question: Would it be more likely that Mrs. Mariner would 
fabricate the truth in this case or would it be more likely that Baby 
Brother Larry would fabricate the truth in this case?’ (At which 
time Larry jumped up and left the courtroom.) 

“ATTORNEY FOR DEFENDANT: ‘At which time the defendant made 
a comment.’ 

“Mr. Taytor: I said, ‘He has answered that cuestion.’ 

“OBJECTION OVERRULED. DEFENDANT Excerpts.” 

In the record, immediately below this excerpt, there appears, 
without comment or explanation, the following: “Exception #57.” 

The phraseology of this excerpt suggests that it was prepared 
subsequent to the occurrence of the event referred to therein. It 
appears therefrom that Solicitor Taylor during his argument asked 
the jury the quoted rhetorical question. The Mrs. Mariner to whom 
he referred is the prosecutrix. The “Baby Brother Larry” to whom 
he referred was defendant’s brother, Larry Allen Rose, one of the 
witnesses whose testimony as to the prior relationship between the 
prosecutrix and defendant was in conflict with the testimony of the 
prosecutrix. The excerpt indicates “Larry jumped up and left the 
courtroom” when Solicitor Taylor asked the quoted rhetorical ques- 
tion. Thereafter, according to defendant’s attorney, “the defendant 
made a comment.” (Our italics.) There is nothing in the record to 
indicate either the substance or the subject of defendant’s comment. 
After the defendant ‘made a comment,” Solicitor Taylor said, “He 
has answered that question.” 

It was permissible for the solicitor to contend that Larry Allen 
Rose would be more likely to “fabricate the truth” than the prose- 
cutrix. It is unclear whether the solicitor’s remark, “He has answered 
that question,” refers to the departure of Larry Allen Rose from the 
courtroom or to the comment made by defendant. When interpreted 
in the light most unfavorable to the State, the solicitor’s remark 
may be considered a contention that the departure of Larry Allen 
Rose from the courtroom should be considered a circumstance bear- 
ing adversely upon his credibility as a witness. Why he left the 
courtroom is a matter of conjecture. Whether he returned is not 
disclosed. The jury had observed him during the trial in his role as 
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witness. Under the circumstances, whatever the exact setting and 
significance of the solicitor’s remark, there is no substantial reason 
to believe it misled or improperly influenced the jurors. 

Ordinarily, an improper argument may be corrected by instruc- 
tions given during the court’s charge to the jury. S. v. Smith, 240 
N.C. 631, 635, 83 S.E. 2d 656, 658, and cases cited. The court’s 
charge, which followed the solicitor’s argument, includes these in- 
structions: “The law makes it your duty te consider all legitimate 
contentions made by counsel for the defendant or the Solicitor for 
the State, and to consider any other legitimate contentions that 
arise out of the evidence, whether called to your attention or not. 
You will not consider matters outside of the evidence which have 
no bearing or which are not legitimate to be drawn from the evi- 
dence if so made. The fact that any person either came into or lefE 
the courtroom during the argument of counsel you will disregard 
and attach no significance thereto if such occurred.” (Our italics.) 

“The manner of conducting the argument of counsel, the lan- 
guage employed, the temper and tone allowed, must be left largely 
to the discretion of the presiding judge.” S. v. Bryan, 89 N.C. 531. 
Ordinarily, this Court “will not review his discretion unless it is 
apparent that the impropriety of counsel was gross and well ecal- 
culated to prejudice the jury.” S. v. Baker, 69 N.C. 147; S. v. Bowen, 
230 N.C. 710, 55 $.E. 2d 466, and cases cited; S. v. Smith, supra; 
S. v. Barefoot, 241 N.C. 650, 86 S.E. 2d 424. 

The solicitor’s remark was not directed towards defendant or de- 
fendant’s testimony. The testimony of Larry Allen Rose did not re- 
late to anything that occurred on the occasion of the alleged assault. 
As indicated above, it related solely to the prior relationship be- 
tween the prosecutrix and defendant and was in substantial accord 
with the testimony of other witnesses offered by defendant. 

The solicitor’s remark was quite different from the remarks of 
the solicitor in S. v. Smith, supra, for which a new trial was awarded, 
and from the remarks of the solicitor in S. v. Bowen, supra, and 8S. 
v. Barefoot, supra, where the solicitor’s remarks were held insuffi- 
cient ground for a new trial. 

Under all the circumstances, we think it quite clear that the 
jury understood fully that the departure of Larry Allen Rose from 
the courtroom during the solicitor’s argument did not constitute 
evidence in the case and that the solicitor’s remark, “He has an- 
swered that question,” did not prejudice defendant in the jury’s de- 
liberations. 

Defendant having failed to show prejudicial error, the verdict 
and judgment will not be disturbed. 

No error. 
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STATE OF NORTH CAROLINA v. FRED ROOSEVELT OXENTINE. 
(Filed 24 May, 1967.) 


4. Constitutional Law § 29; Indictment and Warrant § 2— 


The statutes permitting persons within the classifications enumerated 
to be excused from jury duty upon application for exemption are constitu- 
tional and valid. G.S. 9-19, G.S. 90-45, G.S. 90-150, G.S. 127-84. 


2. Jury § 2-— 

Motions to quash the venire or for a special venire from another county 
are addressed to the sound discretion of the trial court, and the refusal 
of the motions will not be disturbed in the absence of a showing of abuse 
of discretion. 


8. Criminal Law § 938— 
Motion to sequester the State’s witnesses is addressed to the sound dis- 
cretion of the trial court, and the refusal of the motion will not be dis- 
turbed in the absence of a showing of abuse of discretion. 


4. Homicide § 20— 
The State’s evidence tending to show that defendant shot and killed the 
deceased without justification or provocation, as deceased sat in a chair, 
held sufficient to deny defendant’s motions for nonsuit. 


5. Criminal Law § 71— 

The evidence tended to show that while the investigating officer was 
interrogating a person jn the room in which the deceased was lying dead, 
the officer asked such person who had shot deceased, and she named de- 
fendant, whereupon defendant, who was standing at the doorway, stated 
that he had shot deceased. Held: The incriminating statement of the de- 
fendant was a voluntary and spontaneous statement made before anyone 
had been taken into custody and prior to any questioning of defendant, 
and was competent in evidence. 


AppraL by defendant from Farthing, J., December 1966 Crim- 
inal Session, CALDWELL Superior Court. 

The defendant was charged in a bill of indictment with murder 
in the first degree of Edgar J. Wheatley on 15 May 1966. The bill 
of indictment was returned by the Grand Jury at the August Term, 
and counsel was appointed to represent him. Upon motion of the 
defendant, upon his claim that counsel had not had adequate time 
in which to prepare the case, it was continued and was tried at the 
December Term. Prior to the trial, his attorney moved to quash the 
indictment for that the clerk of the superior court had excused from 
jury service persons who were exempt under the statute and that be- 
cause of this certain qualified prospective jurors were not used in 
constituting the Grand Jury which indicted the defendant. The de- 
fendant also moved that the State’s witnesses be sequestered and 
further that a special venire of jurors be ordered from another 
county. Each of the motions was denied. 
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The solicitor announced that he would not seek a verdict of 
murder in the first degree, but would seek a verdict of murder in 
the second degree or manslaughter, as the evidence might justify. 

The State offered evidence tending to show that Addie Church 
went with the deceased, Ed Wheatley, to the house where the de- 
fendant Oxentine lived on 15 May 1966. Several other persons were 
there, and all were drinking beer. Addie Church testified that while 
they were talking that the defendant left the room and “he came 
back in the other door and had a .22 rifle in his hands and shot, and 
I saw blood pouring out of Ed Wheatley. No one had said anything 
to anybody else in anger. Ed and Eloise had been teasing each other. 
Ed Wheatley fell over in the floor. Oxentine went out and then came 
back with the gun . . . Ed was sitting in a chair in the kitchen 
when the gun was fired. Fred was standing in the door about 15 feet 
away. Ed was just sitting there.” On cross examination, she said, 
“There were no words said in the house. This man just went in this 
room and got the gun and shot him down.” 

Gene Prestwood testified that he was also present. He said that 
Eloise Coffey came in but didn’t sit down. “She stood there for a 
little while and then left out through the kitchen door. Fred got up 
and walked to the other room and came back in shooting a .22 rifle, 
I heard two shots and I saw Ed Wheatley fall over in the floor. I 
seen a little blood on Ed’s chest. Ed was sitting beside me when the 
shots were fired. He was still in the same chair, and he wasn’t argu- 
ing with anyone. There was no argument between any of us. Fred 
was about 7 or 8 feet from Ed when he fired the two shots. Fred 
then walked back in the front room and unloaded the gun.” 


L. W. Tripplett, a deputy sheriff, testified that upon his arrival 
at the scene ‘Ed Wheatley was dead, laving face down beside the 
kitchen table . . . I found five beer cans. One can was on the 
floor, turned over. I touched Ed Wheatley, and I observed a wound 
on his body, and some blood. When I arrived at the scene, Addie 
Church was crying, and I asked her what had happened, who had 
shot him, and she said, ‘Fred Oxentine’ . . . and Fred was back 
at the doorway of the other room, and he said, ‘Yes, I shot him.’” 

At this point the defendant’s counsel objected to the statement 
attributed to the defendant because it was made without the bene- 
fit of counsel and that he wasn’t warned that anything he said might 
be used against him. At his request, the Jury was excused, and the 
court heard a statement by the defendant in which he denied saying 
“Yes, I shot him.” He said that Officer Tripplett did not advise him 
that anything he said could be used against him and that he didn’t 
hear the officer ask Addie Church what happened. The court over- 
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ruled the defendant’s objection, following which tne jury returned 
to the courtroom. 

Dr. Paul Moss, the Coroner of Caldwell County, testified that 
he examined the body of Edgar J. Wheatley, that it “had blood on 
the front part of his body and there was a small caliber bullet hole 
in the left chest, just barely above the level of the heart or the 
level of the border of the heart . . . that Wheatley was dead ait 
the time of his examination and that the cause of his death was a 
small caliber bullet gunshot wound .. . that death was fairly 
sudden as the bullet struck some vital organ either the heart or a 
great blood vessel.” 

At the conclusion of the State’s evidence, the defendant moved 
for judgment as of nonsuit, which was denied. The defendant offered 
no evidence and rested and renewed his motion for judgment as of 
nonsuit, which was also denied. 

The jury returned a verdict of Guilty of Manslaughter, and the 
court ordered the defendant imprisoned for not less than fourteen 
(14) nor more than eighteen (18) years, from which the defendant 
appealed. 


Paul L. Beck, Court-Appointed Attorney for the defendant ap- 
pellant. 

T. W. Bruton, Attorney General; Millard R. Rich, Jr., Assistant 
Attorney General, for the State. 


Puiress, J. The defendant’s objection to the excusal of jurors by 
the clerk of superior court was not well founded. The motion itself 
says that the persons excused were those who made application for 
exemption and who were entitled to claim such exemption under 
G.S. 9-19, 90-45, 90-150, and 127-84, and that those excused from 
service was “pursuant to the North Carolina General Statutes.” His 
claim that the statutes referred to above are unconstitutional is 
without merit. State v. Knight, 269 N.C. 100, 152 S.E. 2d 179. 

- No other reason is presented for quashing the bill of indictment. 

The record contains no evidence or reason upon which the de- 
fendant sought to quash the venire, sequester the State’s witnesses, 
or order a special venire from another county. 

In his brief, it is said “the defendant is aware that this is within 
the court’s discretion.” His view is fully supported by many de- 
cisions of our Court, State v. Strickland, 229 N.C. 201, 49 S.E. 2d 
469; State v. Godwin, 216 N.C. 49, 3 S.E. 2d 347, and other cases 
therein cited. There being nothing in the record to support any 
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claim that the court abused its discretion, these exceptions are over- 
ruled. 

The State’s evidence tended to show that the defendant shot and 
killed the deceased for no apparent reason as the latter sat in a 
chair, and there is nothing in the evidence to indicate any provoca- 
tion on the part of the deceased. It is amply sufficient to deny the 
motions for nonsuit. 

The defendant further excepts to the admission of the evidence 
of Officer Tripplett that he asked Addie Church what had happened 
and who had shot the deceased and she said “Fred Oxentine,” and 
that the defendant, standing at the doorway, said “Yes, I shot him.” 
The defendant contends that since he had not been warned of his 
right to counsel or that anything he said might be used against him 
that this is in violation of the rule enunciated in Miranda v. Anzona, 
384 U.S. 486, 16 L. ed. 2d 694. He quotes from that case, “To sum- 
marize, we hold that when an individual ts taken into custody or 
otherwise deprived of his freedom . .. He must be warned prior 
to any questioning that he has the right to remain silent .. .” 
The underscored phrases exclude the defendant’s statement from the 
conclusions of the Miranda case. At the time of the statement the 
defendant “had not been taken into custody” or “deprived of his 
freedom” and he was not being questioned within the intent and 
meaning of the Miranda case. It was a voluntary and spontaneous 
statement made by the defendant, who interposed it while the officer 
was seeking information about what had happened and was talk- 
ing with Addie Church. We do not interpret this important decision 
to exclude statements made at the scene of an investigation when 
nobody has been arrested, detained, or charged. The exception is 
without merit and is overruled. 

The court-appointed attorney for the defendant interposed every 
objection available and obtained as favorable a result for the de- 
fendant as he could possibly hope for when he was not convicted 
of murder in the second degree, but on the lesser offense of man- 
slaughter. The defendant never offered reason, excuse or denial of 
shooting the deceased. 

The lawyers of North Carolina have patriotically and generously 
accepted the burden imposed upon them in undertaking the defense 
of persons accused of crime when asked to do so by the Court. Few 
relish these assignments, but all recognize that, as officers of the 
Court, and members of an honorable profession, it is their duty — 
and they do it. 

In this case, as in all too many others, a reputable attorney ac- 
cepts, from a sense of duty, the order of the Court that he represent 
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the defendant. He has no expectation of receiving more than nominal 
remuneration for his services, and little chance of success for his 
client. He is required to make technical motions and exceptions 
which he knows are without merit and frequently to pursue appeals 
that he knows to be hopeless. He has much to lose. The record is 
barren of any possible defense in this case, and yet, the attorney is 
faced with the likelihood that in almost unlimited post-conviction 
hearings he will shortly be charged by his ungrateful client with 
dereliction and inefficiency. To him, and to other members of the 
Bar who render the best possible service under hopeless conditions, 
the public and this Court owe appreciation and gratitude. It is hereby 
expressed and extended. 

As to the defendant, who for no reason so far shown, has tried, 
convicted and executed his fellow man without cause, we can only 
say that he has had what he would not give —a fair trial. 


No error. 


STATE v. JERRY WYNN BRITT. 
(Filed 24 May, 1967.) 


1. Assault and Battery § 4— 
A battery always includes an assault, and where there is a battery by 
the application of force, directly or indirectly, to the person of another, 
there is an assault and battery. 


2. Assault and Battery § 14— 

Evidence that the 16 year old prosecutrix resisted the amorous advances 
of defendant, a 26 year old man, whereupon defendant hit her on her 
neck and slapped her when she screamed, held sufficient to sustain ver- 
dict of defendant’s guilt of an assault upon a female, he being a male 
person over 18 years of age, and defendant’s contention that the prose- 
cutrix encouraged defendant in his advances prior to resisting him, is no 
defense, and the principle of a constructive assault, where a person, 
through fear, is forced to go where she would not otherwise have gone, 
or leave a place she had a right to be, is inapposite. 


8. Criminal Law § 106— 

Where the evidence is direct and amply sufficient to support the verdict, 
there being no circumstantial evidence before the jury, the failure of the 
court to charge the jury that a reasonable doubt may arise out of the in- 
sufficiency of the evidence, will not be held prejudicial, the court having 
correctly defined reasonable doubt and charged the jury that the burden 
was on the State, and remained on the State throughout the trial, to prove 
each essential element of the offense beyond a reasonable doubt, 
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4, Criminal Law § 121— 


The solicitor is entitled to contend in his argument to the jury that the 
evidence would warrant an indictment for a graver offense and that de- 
fendant was fortunate that he was only charged with a lesser offense, and 
to contend that defendant was so intoxicated that soon after he committed 
the assault on prosecutrix he passed out, when such contentions arise on 
the evidence, and it is not error for the court to repeat such contentions 
of the State in its charge to the jury. 


SHARP, J., concurring. 


Bossiit, J., joins in concurring opinion. 


ApPpEAL by defendant from Clark, S.J., October 1966 Regular 
Criminal Term, Buapen Superior Court. 

The defendant was charged with assault with imtent to commit 
rape on Sue Johnson on 14 August 1966. He was convicted of an 
assault on a female, received a sentence of not less than twelve (12) 
months nor more than eighteen (18) months in prison, and appealed. 

The evidence for the State tended to show that the defendant and 
Sue Johnson worked at the same place, had known each other for a 
month and had had one date prior to 14 August 1966. When she 
finished her work that afternoon, she went to a movie, and the de- 
fendant later came in and asked her to go riding with him, which 
she did. They stopped at one or two places where they engaged in 
kissing and then came to a secluded spot where the defendant at- 
tempted to take more serious liberties. She said that “he started 
getting fresh and putting his hands where he didn’t belong to, and 
I would slap at him.” The defendant had gotten some liquor and 
was drinking at this point until he finally consumed the entire bottle. 
Sue testified that around midnight “he began to get rough again — 
trying to put his hands where they didn’t belong. He tried to un- 
button my blouse then,” and “he pushed me down on the seat and 
he would pick at me .. . I would try to get up and he would 
push me back. When he pushed me back, he pulled up my skirt and 
I wouldn’t pull off my clothes . . . He tore my pants or pulled 
them aside. . . . I screamed four or five times. He hit me when I 
screamed, on my neck. The last time he told me to shut up, and 
slapped me. He didn’t hit me with all his strength. He hit —it was 
hard enough.” She further testified that the defendant got on her and 
attempted to have relations with her but did not succeed. She con- 
tinued to ask him to take her home, but the car would not start, 
and they stayed in it until about daybreak, when the defendant 
left. Upon his failure to return within an hour, Sue left, went to a 
nearby house and obtained a ride home. Upon seeing her mother, she 
told her what had happened, and the sheriff’s department was noti- 
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fied. She repeated to the officers what she had told her mother, and 
later that day was examined by Dr. E. C. Bennett who testified 
that he found a contusion or bruising of the hymen but that it was 
not torn, and that she had not been penetrated sufficiently to rup- 
ture the hymen. 

Sue testified that her skirt was torn, that the lace was torn from 
her underpants, and that there was blood on her slip and the pants. 
Her mother corroborated this, and the garments were exhibited at 
the trial. Mrs. Johnson testified that she had washed the pants by 
mistake, and they therefore did not show the blood at the time of 
the trial. 

Sue Johnson was sixteen years of age at the time, and the de- 
fendant was in his late twenties, being divorced, and the father of 
two children. 

The defendant offered no evidence, and upon judgment pronoun- 
ced gave notice of appeal. 


Nance, Barrington, Collier & Singleton by Carl A. Barrington, 
Jr., for defendant appellant. 

T W. Bruton, Attorney General; Millard R. Rich, Jr., Assistant 
Attorney General, for the State. 


Puiess, J. The defendant devotes a substantial portion of his 
brief to the exceptions taken because the Court denied his motion 
for judgment as of nonsuit at the close of the plaintiff’s evidence 
and at the end of all the evidence. Whether there was sufficient evi- 
dence to sustain a verdict of guilty of an assault with the intent to 
commit rape is not now relevant, since the defendant was convicted 
only of a misdemeanor: an assault on a female, he being a male 
person more than eighteen (18) years of age. The evidence given in 
the statement of facts shows that the defendant hit the sixteen year 
old girl on her neck and that he slapped her when she screamed. 
This, of course, constitutes an assault. The defendant argues that 
Sue had “placed herself in a position of leading and encouraging the 
defendant, Jerry Wynn Britt, into amorous advances which she now 
claims amount to an assault,” and further contends that “none of 
the required elements for a conviction of assault on a female, to wit: 
that the defendant threatened or menaced the prosecuting witness 
In such a way as to cause her to go where she would not otherwise 
have gone or to leave a place where she had a right to be.” We 
know of no such requirement in the law of assault. A battery al- 
ways includes an assault, and is an assault whereby any force is ap- 
plied, directly or indirectly, to the person of another. State v. Sud- 
derth, 184 N.C. 758, 114 8.E. 828. Probably the most succinct defi- 
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nition is “an assault is an intentional attempt, by violence, to do 
injury to the person of another.” State v. Davis, 23 N.C. 125. This 
definition has been cited by this Court dozens of times and embodies 
all the necessary elements of the offense. It is applicable to the evi- 
dence in this case. 

The defendant also takes exception to the charge in that it omits 
a statement that a reasonable doubt may arise out of the insufficiency 
of the evidence. However, the Court said “ ‘beyond a reasonable 
doubt’ . . . does not mean a vain, imaginary or fanciful doubt, 
but it means a sane, rational doubt. It means that you, the jury, 
must be fully satisfied or entirely convinced of the truth of the 
charge against this defendant,” And also, “the burden of proof is on 
the State and remains on the State from the beginning to the end 
of the trial. It does not shift at any stage of the trial to the defend- 
ant, and the defendant is not required to disprove the State’s case; 
and the State must fail if from the whole of the evidence you, the 
jury, are not satisfied beyond a reasonable doubt that the defend- 
ant is guilty of every element of the offense with which he is 
charged.” 

In State v. Hammonds, 241 N.C. 226, 85 S.E. 2d 133, Denny, J., 
later C.J., said that a definition of reasonable doubt, ‘without add- 
ing ‘or from the lack or insufficiency of the evidence’ or some equiv- 
alent expression, it is error. But, whether or not such error will be 
considered sufficiently prejudicial to warrant a new trial will be de- 
termined by the evidence involved. Here the State’s evidence was 
direct and amply sufficient to support the verdict. No circumstantial 
evidence was before the jury, nor could there have been any doubt 
as to the sufficiency of the State’s evidence, if believed, to warrant 
a conviction.” 

When a sixteen year old child testifies that a man nearly twice 
her age, and experienced in the ways of the world, takes her to a 
secluded part of a country road and there slaps and beats her and 
holds her down while he gets on top of her and attempts te have 
sexual relations with her by force, we hold that the above statement 
from the Hammonds case is applicable, that the State’s evidence 
“was direct and amply sufficient to support the verdict,” and that 
the omission was not “sufficiently prejudicial to warrant a new 
trial.” 

The defendant further complains that in his charge the Court 
referred to the State’s contentions that ‘the defendant not only 
committed the crime of assault with intent to rape, but that he ac- 
tually committed the capital offense of rape’; and “that he is for- 
tunate that he is only charged with assault with intent to commit 
rape,” and that “he was intoxicated to such an extent that soon after 
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he committed this assault with intent to rape or actually rape, that 
he passed out or went to sleep and that the young sixteen year old 
girl had to stay there in the woods, in the car until daylight the 
following morning.” It is reasonable to assume that the Solicitor 
in his argument to the jury would have made such contentions, all 
of which are logical and naturally arise upon the State’s evidence, 
and in repeating them as being some of the State’s contentions, the 
Judge committed no error. 

It must be recalled that the defendant was not convicted of rape 
or attempted rape, which are the subjects criticized by the defend- 
ant, but of a misdemeanor, to-wit, assault on a female. 

A full consideration of the defendant’s exceptions reveals no sub- 
stantial error that would justify another trial. 

No error. 


SHARP, J., concurring: I concur fully in the result reached by. 
the majority opinion, but I deem its reference to the case of State 
v. Hammonds, 241 N.C. 226, 85 S.E. 2d 183, to be misleading and 
the quotations therefrom to be inapplicable to the definition of rea- 
sonable doubt which the court gave to the jury in this case. There 
are many acceptable definitions of reasonable doubt. Indeed, this 
Court has said, ‘The words ‘reasonable doubt’ in themselves are 
about as near self-explanatory as any explanation that can be made 
of them.” State v. Wilcox, 132 N.C. 1120, 1137, 44 S.E. 625, 631, 
quoted with approval in State v. Phillin, 261 N.C. 263, 269, 134 S.E. 
2d 386, 391. 

Here Judge Clark told the jury, ‘‘(B)eyond a reasonable doubt’ 

. does not mean a@ vain, imaginary or fanciful doubt, but it 
means a sane, rational doubt. It means that you, the jury, must be 
fully satisfied or entirely convinced of the truth of the charge against 
this defendant.” This definition has been approved many times. State 
v. Phillip, supra; State v. Braxton, 230 N.C. 312, 52 S.E. 2d 895; 
and see the cases collected in State v. Hammonds, supra at 232, 85 
S.E. 2d at 138. It is only when reasonable doubt is defined as “a 
doubt arising out of, or growing out of, the evidence in the case” that 
it is error for the judge not to add “or from the lack or insufficiency 
of the evidence,” or some equivalent expression. State v. Brazton, 
supra. But whether such failure will “warrant a new trial will be 
determined by the evidence involved.” State v. Hammonds, supra 
at 233, 85 S.E. 2d at 139. | 

The definition of reasonable doubt employed by the court in this 
case contains no error of omission. 


BossitT, J., joins in the concurring opinion. 
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ELEASE AUTRY FULLWOOD v. JOHN WARREN FULLWOOD, JR. 
AND 
JOHN WARREN FULLWOOD, JR. v. ELEASE AUTRKY FULLWOOD. 


(Filed 24 May, 1967.) 


1. Divorce and Alimony § 16— 
The wife’s action for alimony without divorce, G.S. 50-16, does not abate 
upon the husband’s subsequent institution of an action for absolute di- 
vorce, and upon determination of the issues in favor of the wife on con- 
flicting evidence in her action for alimony, the award of alimony after 
investigation and findings of fact with respect to the financial conditions 
of both parties, will not be disturbed in the absence of error of law. 


2. Divorce and Alimony § 13; Abatement and Revival § 18— 


After institution by the wife of an action for alimony without divorce 
the husband instituted an action for absolute divorce on the ground of 
separation. Held: The issues involved and the relief demanded in the re- 
spective actions are not the same, and the wife’s plea in abatement in 
the husband’s subsequent action for absolute divorce is properly denied. 


8. Divorce and Alimony § 16—— Decree for divorce may be held in 
abeyance pending determination of wife’s action for alimony. 


The wife’s action for alimony without divorce and the husband’s sub- 
sequent action for absolute divorce on the ground of separation were 
consolidated for trial by the consent of the parties. Judgment for sulimony 
was entered upon the verdict of the jury in that action in favor of the 
wife. The court refused to enter judgment in the divorce action on the 
verdict of the jury in favor of the husband in view of the husband’s ap- 
peal from the order awarding alimony. Held: It is not error for the 
eourt to have refused to sign the divorce decree until the determination 
of the appeal in the action for alimony, so as to prevent a defeat of the 
wife’s right to alimony in the event decree of divorce should first be 
entered. 


AppEAL by John Warren Fullwood, Jr. from Carr, J., December, 
1966 Regular Civil Session, BruNswick Superior Court. 

The pleadings and the evidence disclose that John Warren Full- 
wood, Jr., then age 25, and Elease Autry, then age 39, were mar- 
ried on November 18, 1955. They separated on May 18, 1965. There 
were no children born of the marriage which was the first for John 
Warren Fullwood, Jr. but the second for Elease Autry. 

On March 8, 1966, Elease Autry Fulwood instituted an action 
for alimony without divorce under G.S. 50-16, alleging the husband 
abandoned her without providing her sufficient support according to 
his means. On March 19, 1966 Judge Mallard entered an order that 
the defendant pay $10 per week pendente lite. On March 21, 1966 
the defendant filed answer, admitting the marriage and the separa- 
tion as alleged in the complaint, but denying he caused or provoked 
the separation and alleging it was without fault on his part. By 
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court leave, he amended his answer by alleging the plaintiff ran 
him off from the home with this admonition: “. . . ‘to get the hell 
out of this home and to stay out’”’. 

On May 25, 1966 the plaintiff, John Warren Fullwood, Jr., in- 
stituted an action against Elease Autry Fullwood for absolute di- 
vorce on the ground of one year’s separation, The wife, defendant 
in the divorce action, filed an answer and plea in abatement on 
the ground the husband should have set up his cause of action in 
the alimony proceeding. The husband filed a plea in abatement al- 
leging the divorce action superseded the alimony proceeding. Judge 
Carr overruled both pleas in abatement and by consent of the par- 
ties consolidated the two actions for trial. 

In the wife’s suit for alimony, the jury returned this verdict: 


“1, Were the plaintiff and the defendant married to each other, 
as alleged in the Complaint? ANsweEr: Yes. 

2. Has the defendant separated himself from his wife, the 
plaintiff, and failed to provide her with necessary sub- 
sistence according to his means and condition in life, as 
alleged in the Complaint? Answesr: Yes. 

3. Did the plaintiff offer such indignities to the person of the 
defendant as to render his condition intolerable and _ his 
life burdensome, as alleged in the Answer? ANSwErR: No.” 


After inquiries into the financial circumstances of the parties, the 
Court entered judgment that the husband pay into Court, for the 
benefit of the wife, $80 per month. The defendant gave notice of 
appeal. 

In the divorce action the jury returned this verdict: 


“1, Were the plaintiff and the defendant lawfully married as 
alleged in the Complaint? ANswer: ‘Yes.’ 

2. Has the plaintiff been a bona fide resident of the State of 
North Carolina for more than six (6) months next preced- 
ing the bringing of this action? Answer: ‘Yes.’ 

3. Have the plaintiff and the defendant lived separate and 
apart continuously from each other for more than one (1) 
year next preceding the bringing of this action? Answer: 
‘Yes.’ ? 


The plaintiff husband tendered judgment of absolute divorce 
which Judge Carr refused to sign. The plaintiff appealed. 


Sullivan & Horne by Kirby Sullivan for Husband appellant. 
Herring, Walton, Parker & Powell by Ray H. Walton for Wife 
appellee. 
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Hicains, J. In the alimony action the evidence was in direct 
conflict. The jury accepted the wife’s version and answered the issues 
in her favor. After the verdict the Court made investigation into the 
financial conditions of both parties, made findings of fact with re- 
spect thereto, and awarded alimony to the wife. G.S. 50-16; Scott 
v. Scott, 259 N.C. 642, 131 8.E. 2d 478; Beeson v. Beeson, 246 N.C. 
330, 98 S.E. 2d 17. Error of law does not appear in the alimony pro- 
ceeding. 

In the husband’s divorce action the wife interposed a plea in 
abatement on the ground the husband should have proceeded by 
cross action in the alimony suit rather than by independent action. 
Cameron v. Cameron, 285 N.C. 82, 68 S.E. 2d 796; Lockhart v. 
Lockhart, 223 N.C. 559, 27 S.E. 2d 444. The Court properly over- 
ruled the plea in abatement. By the admission of the parties, they 
separated on May 18, 1965. The wife instituted the alimony action 
on March 8, 1966. On March 25, 1966 the husband filed answer. 
His cause of action for divorce on the ground of one vear’s separa- 
tion did not accrue until May 18, 1966. Lockhart and other cases 
have held that when one party sues for divorce either absolute or 
from bed and board, the other party may, as a cross demand, set 
up a cause of action for divorce. At the time the defendant filed 
answer in the alimony proceeding his cause of action for divorce 
had not accrued. Hence, he was unable to allege a cause of action 
for divorce. “The ordinary test for determming whether .. . the 
parties and causes are the same for the purpose of abatement by 
reason of the pendency of the prior action is this: Do the two ac- 
tions present a substantial identity as to parties, subject matter, 
issues involved, and relief demanded?” Cameron v. Cameron, supra. 
The parties are the same. The subject matter is somewhat different. 
The issues involved, and the relief demanded, are different. The 
wife’s plea in abatement in this action does not meet the test. 
Whitehurst v. Hinton, 230 N.C. 16; 51 S8.E. 2d 899. 

In the divorce action the jury found the issues in favor of the 
husband. Judge Carr refused to sign the judgment of divorce for the 
reason the husband, defendant, in the alimony proceeding, had given 
notice of his appeal from the order awarding alimony. Should the 
permanent alimony be vacated, a decree of absolute divorce would 
confront the wife in a new trial and prevent the award of alimony. 
In order to prevent a defeat of the alimony proceeding by such 
maneuver, Judge Carr refused to sign the divorce decree until the 
appeal is determined. The delay in signing the judgment, under the 
conditions and for the reasons discussed, was not error. Since we 
affirm the judgment awarding alimony, the husband still has his 
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verdict in the divorce action on the basis of which he may move 
for judgment in the Superior Court. 

In the wife’s action for alimony: No error. 

In the defendant’s appeal in his divorce action, there is at present 
no judgment which may be reviewed on appeal. 


LIBBY ISAACS, ExXEcuTrRIX oF THE Estate oF BERTRAM ISAACS, DE- 
- CEASED, V. I. L. CLAYTON, COMMISSIONER OF REVENUE OF NORTH CAROLINA. 


(Filed 24 May, 1967.) 


1. Taxation § 25—- 


The principle that an administrative interpretation of a statute con- 
tinued over a long period of time should be given consideration by the 
courts in the construction of the statute, loses its force when, for prac- 
tical reasons, contest of the administrative interpretation would rarely 
be feasible. 


2. Taxation § 19— 


While statutory exemptions from tax liability must be strictly construed 
against the claim of exemption, such rule does not require that the plain 
language of the statute be distorted from its natura] meaning in order 
to increase the revenue of the State. 


8. Taxation § 27— 


The statutory exemption of $5000 for each child under 21 years of age 
in computing the inheritance taxes payable by a widow to whom the hus- 
band has willed substantially all of his property is a personal exemption 
to her and may not be limited to a deduction from the amount accruing 
to her under the provisions of her husband’s will, but such exemption may 
be subtracted at her option from. whatever interest passes to her by reason 
of his death, including one-half interest in property held by the entirety 
and funds payable to her from insurance policies on his life. 


The widow’s election to claim the $5000 exemption from inheritance 
taxes for each child deprives the children of the exemption which other- 
wise would be theirs, and therefore where the wife claims the exemptions, 
the tax is correctly imposed against the entire funds passing to the children 
by revocable trusts. 


AppEAL by defendant from McKinnon, J., at the 14 November 
1966 Civil Session of DURHAM. 

The plaintiff sues for a refund of an additional imheritance tax 
assessed and collected from her by the defendant. The facts are stip- 
ulated and were found by the Superior Court to be as so stipulated. 
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The will of Bertram Isaacs provided, “I give, devise and bequeath 
unto my beloved wife, Libby Isaacs, all of my property, both real 
and personal, wheresoever situated, which I may own or to which 
I may. be entitled at the time of my death, all for her sole ard sep- 
arate use.” (Emphasis added.) The will further stated that the tes- 
tator made no provision for his children, or children born after the 
date of the will, knowing that his wife would bestow upon them all 
of the care and attention that they might require. 

The testator left surviving him his wife and three children, aged 
18, 9 and 8, respectively. In addition to properties which passed to 
the widow under the will, $40,454.74 was paid to her as beneficiary 
of certain policies of life insurance issued upon the life of the tes- 
tator, and a house and lot valued at $40,613.36, owned by the tes- 
tator and his wife as tenants by the entireties, became her sole prop- 
erty upon his death, subject to a mortgage thereon. There were also 
three trusts for the benefit of the minor children, which were re- 
vocable by the testator during his lifetime, the amounts being $1,098.78, 
$315.16 and $247.67, respectively. 

The plaintiff filed her inheritance tax return, showing thereon 
all property owned by the testator at the time of his death, the en- 
tirety property, the life insurance and the debts owed by the tes- 
tator. The revocable trusts for the benefit of the children were not 
shown. The return shows that the debts owed by the testator, in- 
cluding that secured by the mortgage upon the real estate held by 
the entireties, exceeded the value of the properties passing to the 
widow under the will. 

The plaintiff paid, with the return, an inheritance tax computed 
by including in the taxable interests passing to the widow: One-half 
of the value of the real estate held by the testator and his wife as 
tenants by the entireties; the total value of other properties owned 
by the testator; and the life insurance, less the statutory exemption 
of $20,000 of such insurance. From this total there was subtracted 
the total of one-half the debt secured by the mortgage on the real 
property owned by the testator and his wife as tenants by the en- 
tireties, all other debts owed by the testator and other deductions 
allowed by the statute. From the remainder there was then deducted 
the exemption of $10,000 allowed by the statute to the widow, plus 
an additional exemption of $15,000 claimed by the plaintiff to be 
allowed the widow under the special circumstances of this case. 

The Commissioner of Revenue added to the gross properties to 
be used in computing the inheritance taxes the values of the three 
revocable trusts. However, he assessed no tax on account of these 
trust properties since each of the trusts amounted to less than the 
exemption of $5,000 allowed by the statute to each minor child. The 
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Commissioner disallowed the claim of the additional $15,00C exemp- 
tion to the widow and levied an additional assessment of $333.52 
on this account. 

The plaintiff paid the additional tax under protest, and all pro- 
cedural requirements for the maintenance of this action have been 
met. The sole question presented by this appeal is whether, under 
the circumstances of this case, the statute confers an additional 
exemption of $15,000 ($5,000 for each minor child) upon the widow. 
The court below gave judgment for the plaintiff and the Commis- 
sioner of Revenue has appealed. 


Attorney General Bruton and Assistant Attorney General Har- 
rell for defendant appellant. 
Hofler, Mount & White for appellee. 


LAKE, J. G.S. 105-4(b) provides: 


“The persons mentioned in this class [Class A beneficiaries 
of decedent’s estate] shall be entitled to the following exemp- 
tions: Widows, ten thousand dollars ($10,000); each child un- 
der twenty-one years of age, five thousand dollars ($5,000.00) ; 
* * * Provided, that when any person shall die leaving a 
widow and child or children under twenty-one years of age, 
and leaving all or substantially all of his property by will to 
his wife, the wife shall be allowed at her option an additional 
exemption of five thousand dollars ($5,000.00) for each child 
under twenty-one years of age; provided further, that when- 
ever the wife elects to claim such additional exemption, the 
child or children shall not be allowed the exemption of five 
thousand dollars ($5,000.00) for each child * * * hereinabove 
provided for.” 


Since the adoption of this statute, the Commissioner of Revenue 
has uniformly interpreted it as allowing such additional exemption 
to the widow only as to that portion of the widow’s taxable interest 
which passes to her under the provisions of the will of the deceased 
husband. Thus, where, as here, the debts and expenses of administra- 
tion of the husband’s estate exceed the value of the property owned 
by him at his death, so that the total value of the taxable interests 
to which the widow succeeds is not greater than the sum of one-half 
the value of real property owned prior to death by the husband and 
wife as tenants by the entireties plus the proceeds of life insurance 
payable to the widow as beneficiary, the additional exemption is not 
allowed, notwithstanding the language of the will. 
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The correctness of this administrative interpretation of the stat- 
ute has not been considered by this Court heretofore. An adminis- 
trative interpretation of a tax statute which has continued over a 
long period of time with the silent acquiescence of the Legislature 
should be given consideration in the construction of the statute. 
Yacht Co. v. High, Commissioner of Revenue, 265 N.C. 653, 658, 
144 S.E. 2d 821. This well established principle of statutory con- 
struction loses much of its significance, however, where, as here, 
there are practical reasons which have made it unlikely that the 
administrative interpretation would be attacked in the courts or 
before the Legislature. Even in the largest possible estate, the rate 
of tax on the widow’s inheritance does not exceed 12%. Consequently, 
even in such an estate the effect of the exemption upon the tax to 
be paid could not be more than $600 per child and, obviously, in 
the vast majority of cases the amount of tax turning upon the ac- 
ceptance or rejection of this interpretation of the statute would not 
be sufficient to make it feasible for the widow to contest the matter 
in the courts. Under these circumstances, the long continued appli- 
cation of the administrative interpretation is not, of itself, persua- 
sive. 

It is also a well established rule that statutory exemptions from 
tax liability are to be strictly construed against the claim of exemp- 
tion. Yacht Co. v. High, Commissioner of Revenue, supra; Sale v. 
Johnson, Commissioner of Revenue, 258 N.C. 749, 129 S.E. 2d 465; 
Distributors v. Shaw, Commissioner of Revenue, 247 N.C. 157, 100 
S.E. 2d 334; Rich v. Doughton, 192 N.C. 604, 185 S.E. 527. This 
does not mean, however, that the plain language of the statute is 
to be distorted from its natural meaning in order to increase the 
revenues of the State. 

G.S. 105-4(b) grants the exemption in question to the wife when 
“any person shall die leaving a widow and child or children under 
twenty-one years of age, and leaving all or substantially all of his 
property by will to his wife.” (Emphasis added.) Here, the deceased 
left a will devising and bequeathing to his wife “all of my property.” 
The exemption allowed by this statute to the wife is not an exemp- 
tion of particular property but 1s a personal exemption to her. It is, 
like the $10,000 exemption, an amount to be subtracted from what- 
ever interests pass to her by succession so as to be otherwise sub- 
ject to the inheritance tax. 

In determining whether the will bequeaths and devises to the 
wife all or substantially all of the testator’s property, it must be 
borne in mind that real property held by the testator and his wife, 
prior to his death, as tenants by the entireties was not “his prop- 
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erty,’ but property belonging to the husband and wife as a unitary 
person, separate and apart from either of them. Duplin County v. 
Jones, 267 N.C. 68, 147 S.E. 2d 603. The death benefits payable un- 
der a policy of insurance upon the life of the husband, payable to 
the wife as the named beneficiary, do not arise until his death. 
These are, therefore, not “his property.” The fact that his death 
terminated his right, under the policy, to change the beneficiary, or 
to surrender the policy and receive its cash surrender value, is a 
sufficient ground for the inclusion by the Legislature of the death 
benefits as an interest subject to the imposition of an inheritance 
tax, but that fact does not make the death benefits “his property.” 
Thus, nothing else appearing, they are not subject to the claims of 
his creditors and do not pass through the hands of his executor or 
administrator. Building & Loan Association v. Swarm, 198 N.C. 14, 
150 S.E. 668. Similarly, the right of the testator to revoke during 
his lifetime a trust, of which his child is the beneficiary, does not 
make the trust property “his property,” although the fact that his 
right of revocation is cut off by his death does make the trust bene- 
ficiary liable for an inheritance tax. 

By the plain language of the statute, the wife of the plaintiff 
testator was entitled to the additional exemption of $15,000 ($5,000 
for each child) in this instance. Her election to claim that addi- 
tional exemption deprived the children of the exemption which 
otherwise would be theirs by the express terms of the statute. Thus, 
the Commissioner of Revenue was entitled to levy an additional as- 
sessment in the amount of the tax due under the statute on account 
of the interests passing to the three children under their respective 
trusts. This has been taken into account in the judgment rendered 
below in determining the amount recoverable in this action by the 
plaintiff. 

The fact that the testator owed debts which, including one-half 
of an indebtedness secured by a mortgage upon real property owned 
by him and his wife as tenants by the entireties, exceeded the value 
of the properties passing to the wife under the will itself does not 
deprive her of this additional exemption from the inheritance tax 
allowed by this statute. 


Affirmed. 
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HAL W. BROADFOOT, ANCILLARY ADMINISTRATOR OF THE EsTATE OF RICHARD 
D. ECHARD, v. ANNIE SMITH EVERETT, ExecuTRix oF THE EstaTE 
oF WILLIAM AUSTIN EVERETT. 


(Filed 24 May, 1967.) 


1. Courts § 20; Limitation of Actions § 10— 

The proviso contained in the 1955 amendment to G.S. 1-21 has the effect 
of barring in this State a cause of action arising in another state if, at 
the time of the institution of the action here, the cause is barred in the 
state in which it arose, unless the action originally accrued in favor of a 
resident of this State. 


2. Same; Death § 3— 

While an action for wrongful death must be brought by the personal 
representative, the personal representative is not the real party in in- 
terest, and therefore the fact that an action for wrongful death is brought 
by an ancillary administrator appointed in this State does not constitute 
the action one accruing to a resident of this State within the meaning of 
the proviso to G.S. 1-21. 


8. Limitation of Actions § 10— 


The purpose of tolling a statute of limitations when defendant is not 
within the state is to prevent a defendant from defeating a ciaim by ab- 
senting himself therefrom, and where, in the state in which the cause 
of action arose, a nonresident defendant muy be served by substituted ser- 
vice upon a state official, the statute is not tolled so as to preclude the 
nonresident defendant from asserting the benefits of an applicable stat- 
ute of limitations. 


This action for wrongful death was based upon an airplane crash oc- 
curring in the State of Pennsylvania, plaintiff’s intestate being a resi- 
dent of Maryland and defendant’s intestate being a resident of North 
Carolina. The action was not brought until more than a year after cause 
of action arose, and the State of Pennsylvania prescribed a one-year stat- 
ute of limitations. Under Pennsylvania law, defendant was subject to sub- 
stituted service of process. Held: The cause of action being barred in the 
state in which it arose, the action is barred in this State. 


AppEAL by plaintiff from Clark, S.J., 9 January 1967 Civil Ses- 
sion of CUMBERLAND. 

Action for wrongful death under G.S. 28-173, dismissed upon 
defendant’s plea in bar. | 

The pertinent facts are either admitted by the pleadings or stip- 
ulated. Both plaintiff’s intestate, Richard D. Echard, and defend- 
ant’s testate, William Austin Everett, died on 19 September 1964 in 
the State of Pennsylvania when an aircraft belonging to defendant’s 
testate (and allegedly piloted by him) crashed on Tuscarora Moun- 
tain. Echard was a resident of the State of Maryland. His next of 
kin (his widow and two surviving children) are not now, and never 
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have been, residents of North Carolina. Plaintiff, a resident of North 
Carolina, was appointed ancillary administrator for Echard on 23 
March 1966 by the Clerk of the Superior Court of Cumberland 
County. At the time of his death, defendant’s testate was a resident 
of North Carolina. Defendant, also a resident of this State, duly 
qualified as Everett’s executrix on 2 October 1964. 

Plaintiff instituted this action in Cumberland County on 26 
March 1966 — one year, five months, and twenty-six days after his 
intestate’s death in Pennsylvania. As a second further answer and 
defense, defendant alleged that more than one year elapsed between 
the time plaintiff's cause of action accrued on 19 September 1964, 
and its commencement on 26 March 1966, and, pursuant to the ap- 
plicable statutes, defendant “specifically pleads said lapse of time 
in limitation of and in bar of plaintiff’s cause of action and right 
to recover, if any.” In reply, plaintiff alleged (1) that since defend- 
ant has never been amenable to Pennsylvania process, “no viable 
cause of action” has ever existed there which is subject to any stat- 
ute of limitations in that State; and (2) that the cause of action 
“originally accrued in favor of plaintiff as a resident of North 
Carolina upon his appointment as administrator of Echard.” 

The parties agreed that, before trial on the merits, the judge 
might hear and determine the plea in bar without a jury. Judge 
Clark sustained the plea in bar. From a judgment dismissing the 
action, plaintiff appeals. 


Broughton & Broughton for plaintiff appellant. 
Nance, Barrington, Collier & Singleton; Quillin, Russ, Worth & 
McLeod for defendant appellee. 


SHARP, J. As they relate to the facts of this case and the ques- 
tion presented by this appeal, the Pennsylvania statutes authorizing 
the action for wrongful death differ from North Carolina’s only in 
that the period prescribed for the institution of the action in 
Pennsylvania is one year while in North Carolina it is two years. 
G.S. 28-173, G.S. 1-53; Purdon’s Pa. Stat. Ann. tit. 12, §§ 1601-1603 
(1953); Echon v. Pennsylvama R. Co., 365 Pa. 529, 76A 2d 175. 

Prior to the enactment of the proviso to G.S. 1-21 (N. C. Pub. 
Laws 1955, ch. 544), plaintiff’s right to maintain this action would, 
under the decision in Bank v. Appleyard, 238 N.C. 145, 77 S.E. 2d 
783, have been unquestioned. The Court would have applied North 
Carolina’s two-year statute of limitations. The aftermath of the 
Appleyard decision, however, was that the legislature amended G.S. 
1-21 so that it now reads: 
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“Defendant out of State; when action begun or judgment en- 
forced —If, when the cause of action accrues or judgment is 
rendered or docketed against a person, he is out of the State, 
action may be commenced, or judgment enforced, within the 
times herein limited, after the return of the person into this State, 
and if, after such cause of action accrues or judgment is ren- 
dered or docketed, such person departs from and resides out of 
this State, or remains continuously absent therefrom for one 
year or more, the time of his absence shall not be a part of the 
time limited for the commencement of the action, or the en- 
forcement of the judgment. Provided, that where a cause of 
action arose outside of this State and is barred by the laws of 
the jurisdiction in which it arose, no action may be maintained 
in the courts of this State for the enforcement thereof, except 
where the cause of action originally accrued in favor of a resi- 
dent of this State.” 


After the 1955 amendment added the above proviso, this Court 
first construed G.S. 1-21 in the case of Little v. Stevens, 267 N.C. 
328, 148 S.E. 2d 201 (filed 25 May 1966). We held that the proviso 
was not a limitation upon the tolling provisions of the statute but 
was “a limited borrowing statute, operating to bar the prosecution 
in this State of all claims barred either in the State of their origin 
or in this State.” Id. at 334, 148 S.E. 2d at 205. Therefore, if plain- 
tiff’s claim is barred in Pennsylvania, where the cause of action 
arose, it is also barred here, for G.S. 1-21 now bars all stale foreign 
claims unless they originally accrued in favor of a resident of North 
Carolina. 

Plaintiff administrator was himself a resident of North Carolina 
at the time of the death of his foreign intestate, but he was not ap- 
pointed ancillary administrator until more than a year after the 
death of his intestate. Although, under both North Carolina and 
Pennsylvania law, only the administrator was authorized to bring 
this action, Pa. R. Civ. Proc. 2202 (1967); G.S. 28-173; Kinlaw v. 
R. R., 269 N.C. 110, 152 S.E. 2d 329, it did not accrue in his favor, 
for he has no beneficial interest in the recovery. Graves v. Welborn, 
260 N.C. 688, 1338 S.E. 2d 761; White v. Comrs. of Joanston, 217 
N.C. 329, 7 S.E. 2d 825; Purdon’s Pa. Stat. Ann. tit. 12, $ 1602 
(1953). His intestate’s widow and two surviving children, not he, are 
the real parties in interest. Dixon v. Briley, 253 N.C. 807, 117 8.E. 
2d 747; In re Estate of Ives, 248 N.C. 176, 102 S.E. 2d 807; Daven- 
port v. Patrick, 227 N.C. 686, 44 8.E. 2d 203; Purdon’s Pa. Stat. 
Ann. tit. 12, § 1602 (1953). The ancillary administrator, appointed 
in North Carolina for a foreign decedent killed in Pennsylvania, is 


432 IN THE SUPREME COURT. [270 


BROADFOOT tv. EVERETT. 


not a resident of this State within the meaning of the proviso to 
G.S. 1-21; the real parties in interest have never been residents of 
North Carolina. Therefore, the only question presented is whether 
the cause of action was barred in Pennsylvania at the time it was 
instituted in North Carolina. 

Defendant at all times after her qualification as executrix of 
Everett on 2 October 1964 (only thirteen days after the death of 
plaintiff’s intestate) was amenable to the process of Pennsylvania’s 
courts. Purdon’s Pa. Stat. Ann. tit. 2, §§ 1410-1413 (1963). Under 
the Pennsylvania law, any nonresident owner or operator of air- 
craft who operates (or has the same operated) above the lands and 
waters of the State of Pennsylvania makes the Secretary of that 
Commonwealth his agent for the service of process in any action in- 
stituted against him in the courts of Pennsylvania by reason of any 
accident in which such aircraft was involved within the State. The 
applicable statute, Jd. § 1410, specifically provides that if the non- 
resident owner or operator has died prior to the commencement of 
the action, service upon his personal representative may likewise be 
made upon the Secretary of the Commonwealth of Pennsylvania. If 
the owner or operator dies after the institution of the action, pro- 
vision is made for the substitution of his administrator. 

When a nonresident defendant is amenable to process, and the 
institution of plaintiff’s action is not delayed by his absence from 
the state, there is no need to toll the statute of limitations until he 
enters or returns to the state. The purpose of a tolling statute is to 
prevent a defendant from defeating a claim by absenting himself 
from the state. 34 Am. Jur., Limitations of Actions § 221 (1941). 
Logic dictates, and the majority of jurisdictions hold, that, where 
statutory provision is made for substituted service of process upon a 
state official in cases arising out of motor accidents within the state, 
a nonresident defendant has the benefit of applicable statutes of 
limitations, which are not tolled or suspended by his absence from 
the jurisdiction. See, Annot., Statute of Limitations — Nonresident, 
17 A.L.R. 2d 502, 516 (1951); 2 A.L.R. 2d Later Case Service 978 
(1965), where the cases are collected. 

The only two Pennsylvania cases in point which have been called 
to our attention have followed the majority rule. Zarlinsky v. Lau- 
denslager, 73 York 66 (1960) (C. P. of Lehigh County); Grabowski 
v. Noltes, 11 D & C 2d 627 (1957) (C. P. of Allegheny County). 
So far as we are advised, the Supreme Court of Pennsylvania has 
not passed upon this question. 

As to a cause of action arising in that state, a Pennsylvania law 
(Act of May 22, 1895, P. L. 112; Purdon’s Pa. Stat. Ann. tit. 12, § 
40 (1958)), provides that any defendant who becomes a nonresident 
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after a cause of action has arisen against him shall not have the 
benefit of any statute of limitations during the period of his resi- 
dence outside the state. | 

In Grabowski v. Noltes, supra, the court stated the question for 
decision as follows: ‘‘Whether a resident of the State of Pennsy!l- 
vania, who becomes a nonresident after the accident, who is charged 
with liability growing out of a motor vehicle accident, is now en- 
titled to the benefit of the two years statute of limitations notwith- 
standing the Act of 1895 providing for a suspension of the statute 
of limitations during the period of his nonresidence from the State.” 
The court answered the question YES and allowed defendant’s mo- 
tion for judgment on the pleadings. It reasoned as follows: The Act 
of 1895 was passed to prevent the running of the statute where a 
defendant could not be served within the state because of his ab- 
sence; since the Act of May 14, 1929, P. L. 1721, a resident of Penn- 
sylvania who becomes a nonresident after having been involved in 
a motor vehicle accident makes the Secretary of the Commonwealth 
his agent for the service of process; since the defendant could have 
been served, the publie policy against the litigation of stale claims 
requires the conclusion that the running of the statute of hmitations 
is not suspended. 

In Zarlinsky v. Laudenslager, supra (a case similar to Grabow- 
ski, supra), the court said that substituted service upon the Secre- 
tary of the Commonwealth was “the ordinary process” whereby the 
court reached nonresident motorists and “that therefore, at least in 
motor vehicle accident cases, the statute of limitations is not tolled 
by the nonresidence of the defendant.” Id. at 68. The same reason- 
ing which applies the statute of limitations to nonresident motorists 
also applies it to nonresident aviators. 

At the time this action was instituted here, it was barred in 
Pennsylvania where it arose; it 1s, therefore, also barred in North 
Carolina. G.S. 1-21; Inttle v. Stevens, supra. The judgment of the 
court below is 

Affirmed. 


ELECTRO LIFT, INC., v. MILLER EQUIPMENT COMPANY. 
(Filed 24 May, 1967.) 


1. Appeal and Error § 31— 

Statement of what the witness would have answered had he been per- 
mitted to testify cannot be supplied at a later date by the attorney’s in- 
formation or deduction, or by the witness, when such matter is entered 
in the record without any supervision of the trial court. 
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2. Trial § 31— 


The correct form of a peremptory instruction in favor of the party upon 
whom rests the burden of proof is that the jury should answer the issue 
in the affirmative if they found the facts to be as all of the evidence 
tended to show, and should answer the issue in the negative if the jury 
should not so find. A peremptory instruction which does not add that the 
jury should answer the issue in the negative if they should not so find 
the facts to be, must be held for prejudicial error in failing to leave it to 
the jury to decide the issue. 


AppreaAL by defendant from Johnston, J., September 1966 Term, 
Rowan Superior Court. 

The plaintiff sued to recover $3550 due it on an alleged contract 
by the defendant, Miller Equipment Company (Miller). It alleged, 
and offered evidence tending to show, that in August 1962 the de- 
fendant ordered a hoist and trolley of certain specifications at a 
price of $4950. The defendant, as contractor, obtained this ma- 
chinery to install in a kiln construction project for Michigan Sewer 
Pipe Company (Michigan) in Gnadenhutten, Ohio. The hoist and 
trolley were delivered to defendant in November 1962, and when 
they were installed, it was found that the trolley was manufactured 
to operate on an 8-foot radius, while Michigan had expected to use 
a 4-foot radius. The specifications of the order called for a trolley 
to be used on an 8-foot radius: “Travel speed 100 ft./min. on I-beam 
track and to turn approximately & radius.’”’ When this situation 
arose, plaintiff authorized the return of the trolley and gave the de- 
fendant credit for it, $1400. Michigan kept the hoist and is still 
using it. When the plaintiff sought payment of the contract balance 
of $3550 for the hoist, the defendant replied that “When my cus- 
tomer is satisfied, our account with you will be paid.” The account 
is still outstanding. 

The defendant attempted to offer evidence tending to show that 
American Monorail Company of Charlotte was also supplying ma- 
chinery and accessories to be used with the trolley and hoist, and 
that shortly after the purchase order was given, defendant had 
written the plaintiff with regard to the specifications of the hoist in 
which it was said that the trolley should be designed for use on 
Monorail’s nominal 4-inch track. The defendant’s position was that 
plaintiff should have known from this that it would require a 4-foot 
rather than an 8-foot radius as originally specified. The defendant 
further attempted to offer evidence to the effect that the failure of 
the trolley to operate satisfactorily because the desired radius was 
not furnished had caused it to sustain substantial loss, and it as- 
serted a counterclaim for the losses amounting to some $383,000. The 
court excluded most of the evidence of this nature offered by the 
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defendant upon the theory that the difficulty was with the trolley, 
that it had been satisfied by the return of it to the plaintiff with 
full credit given therefor, and at the close of all the evidence gave a 
charge which included the following instruction: 


“The Court again instructs you that if you believe the evi- 
dence in the case, and you find by the greater weight of the 
evidence the facts to be as all of the evidence in the case tends 
to show, then it will be your duty to answer this issue in the 
sum of $3,550.00, with interest on this amount after the first 
day of January, 1963. 

“Take the issue to your room and answer it, and, when you 
have done so, you will return into open Court immediately.” 


Upon the verdict, the Court signed judgment for the plaintiff. The 
defendant appealed. 


Graham M. Carlton, Attorney for defendant appellant. 
Benjamin D,. McCubbins and George L. Burke, Jr., Attorneys 
for plantif appellee. 


PLess, J. The record contains twenty-six exceptions to the ex- 
clusion of evidence the defendant sought to introduce. Typical of 
these exceptions is the following: 


“EXCEPTION #13 (R p 32): 

“Q. Mr. Miller, what was the contract price that you had 
for the construction of the kiln at Gnadenhutten? 

“(Witness would have answered: ‘$868.563.87 was the total 
contract price.’) (Witness’ answer included apart from Court’s 
supervision.)”’ 


Each of the other exceptions to the excluded evidence is in that 
form. It is an invariable rule that where the court sustains an ob- 
jection that it will not be considered unless the proposed answer is 
supplied in the record. In Peek v. Trust Co., 242 N.C. 1, 14, 86 
S.E. 2d 745, it is said: 


“(T)he record fails to show what the testimony would have 
been if the witness had been permitted to answer the question. 
It is elemental that the exclusion of testimony cannot be held 
prejudicial on appeal unless the appellant shows what the wit- 
ness would have testified if permitted to do so. Highway Comm. 
v. Black, 239 N.C. 198, 79 S.E. 2d 778; Goeckel v. Stokely, 236 
N.C. 604, 73 S.E. 2d 618.” 
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The recognized method for supplying an excluded answer is to ex- 
cuse the Jury at the close of the witness’ testimony and then have 
him, in the presence of the court, give the proposed answer. An- 
other custom permits the answer to be supplied at a later time, when 
this is done by order of the court or by agreement of the parties. 
From the court’s notation, it is apparent that none of these methods 
were used; and the statement that the witness would have answered, 
etc., could be based upon the attorney’s information or deduction, 
or, of course, could have been made by the witness. The court was 
liberal to the defendant in letting the record show what the defend- 
ant contended the answer would have been, but we cannot give 
consideration to parts of the record furnished “apart from the court’s 
supervision,” and each of the exceptions based on similar questions 
and answers is without merit. 

Upon the evidence admitted by the court, it appears that the de- 
fendant ordered a hoist and trolley of specified requirements at a 
total price of $4950. Upon delivery, the defendant complained about 
the trolley. From the record, it appears that the plaintiff was liberal 
in accepting the return of the trolley and allowing full credit (even 
including unearned commissions) to the defendant. 

The defendant kept the hoist and has used it regularly for some 
four years. It is entirely within the specifications of the original 
order. But now that the plaintiff seeks to recover the agreed price 
for an article that complies with the original contract, the defend- 
ant says that it should not pay for it because another article, which 
it has returned for full credit, did not measure up. The defendant 
is on debatable grounds as to the latter claim, but there can be no 
debate that it has kept and used the hoist which it ordered. 

The trial court was apparently of the opinion that the plaintiff 
was entitled to what amounted to a peremptory instruction, but the 
one given at the conclusion of the charge does not comply with the 
rules stated in Shelby v. Lackey, 236 N.C. 369, 72 S.E. 2d 757, in 
which Denny, J., later C.J., speaking for the Court, said: 


“A directed instruction in favor of the party having the 
burden of proof is error. Af{cCracken v. Clark, 235 N.C. 186, 69 
S.E. 2d 184; Haywood v. Insurance Co., 218 N.C. 736, 12 S.E. 
2d 221; Yarn Mills v. Armstrong, 191 N.C. 125, 1381 S.E. 416; 
House v. R. R., 1381 N.C. 108, 42 8.E. 558; Manufacturing Co. 
v. R. R., 128 N.C. 280, 38 S.E. 894; Cox v. R. R., 1238 N.C. 
604, 31 S.E. 848. And when a peremptory instruction is permis- 
sible, conditioned upon the jury finding the facts to be as all 
the testimony tends to show, the court must leave it to the jury 
to determine the credibility of the testimony. McIntosh’s North 
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Carolina Practice & Procedure, 632; Bank v. School Committee, 
121 N.C. 107, 28 S.E. 134; Boutten v. R. R., 128 N.C. 337, 38 
S.E. 920; Kearney v. Thomas, 225 N.C. 156, 33 8.E. 2d 871.” 


The rule is well stated in Strong’s N. C. Index, Trial, § 31, that 
the correct form of a peremptory instruction is that the jury should 
answer the issue in the affirmative if the jury should find from the 
greater weight of the evidence the facts to be as all the evidence 
tends to show, and that if the jury does not so find they should an- 
swer the issue in the negative. The court must leave it to the Jury to 
decide the issue. 

The instruction here fails to offer the alternative that if the 
jury fails to find the facts as all the evidence in the case tends to 
show that it then be the duty of the jury to render a verdict in fa- 
vor of the defendant. 

In view of the condition of the record, we do not pass upon the 
correctness of the judge’s opinion that the plaintiff was entitled to a 
peremptory instruction. If he were, the defendant was entitled to 
have it in proper form. Whether a peremptory charge is appropriate 
at a later trial will be determined by the evidence then adduced. 
The defendant is entitled to a 

New trial. 


FIRST UNION NATIONAL BANK OF NORTH CAROLINA, ADMINISTRATOR 
C. T. A, D. BN. OF THE ESTATE oF SUSAN BORDEN UMPHLETT, DE- 
c’p., v. JOHN N. HACKNEY, EXeEcuToR oF THE ESTATE AND Last WILL 
AND TESTAMENT OF W. W. UMPHLETT, JR. 


(Filed 24 May, 1967.) 


1. Appeal and Error § 24— 
An exception to the failure of the court to charge sufiiciently on an 
aspect of the law presented by the evidence should set forth, in substance 
at least, what appellant contends the court should have charged. 


2. Automobiles § 21— 

The court’s charge on the duty of a motorist traveling on a wet and 
slippery highway with worn and smooth tires to exercise due care under 
the circumstances and not te travel at a speed in excess of that which 
was reasonable and prudent under the circumstances, held sufficient. 


8. Appeal and Error § 1— 
The verdict of the jury in a trial free from error of law is conclusive 
on appeal. 
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APPEAL by plaintiff from Cohoon, J., September-October Civil 
Session of Wison. 

Action for wrongful death. This case was before us at the Fall 
Term 1965 upon plaintiff’s demurrer to certain of the defenses al- 
leged in defendant’s answer. Bank v. Hackney, 266 N.C. 17, 145 
S.E. 2d 352. 

On Sunday afternoon 26 August 1962, plaintiff’s testate, Susan 
Borden Umphlett, was a passenger in the Ford station wagon owned 
and operated by her husband, Dr. W. W. Umphlett, Jr., defendant’s 
testate. They, with three of their four children, were proceeding 
westerly on U. S. Highway No. 64, a two-lane paved highway en- 
route from their home in Wilson to a 4:00 wedding in Pittsboro. 
They had been delayed by engine trouble east of Raleigh. At about 
3:35 p.m., they were approximately one mile east of the Capitol in 
Raleigh. At about 4:00 p.m., at a point approximately 14 miles from 
the Capitol and about 900 feet west of the intersection of Highway 
No. 64 with North Carolina Highway No. 53, the station wagon left 
the road and struck an oak tree 18-22 inches in diameter growing 
about 10 feet south of the pavement at the edge of a graveled “‘pull- 
off” or clearing. The tree was deeply scarred and debarked up to 
a height of 314-4 feet. After the impact, the station wagon came 
to rest about 10 feet from the tree, across the lane for eastbound 
traffic, with its front end about the center line. The vehicle was 
severely damaged on the right front. The metal was pushed back 
along the fender toward the right-door post and pushed in from the 
right side toward the center of the car. All of the occupants of the 
station wagon were injured. Mrs. Umphlett was dead upon arrival 
at the hospital at 4:25 p.m.; Dr. Umphlett died at 5:05 p.m. The 
three children survived. ; 

At the time the station wagon collided with the tree. a heavy 
rain was falling, and the asphalt pavement was very slick. There 
was no eyewitness to the actual collision. At the point of collision, 
the road was straight for about two miles in either direction with a 
slight uphill grade in each direction from the pull-off. The only 
marks on the highway were 83 feet of tire marks which began in 
the lane for westbound travel, angled to the south (Dr. Umphlett’s 
left) across the center line, and ended at the edge of the pavement, 
about 15-20 feet from the tree. The ground between the pavement 
and the tree was heavily graveled and without growth of any kind. 
Prior to the collision, the driver of a tractor-trailer had stopped in 
the pull-off and had gone to sleep. He slept through the collision. 

Mr. and Mrs. Arthur Woodard, witnesses for defendant, arrived 
at the scene of the collision seconds after it occurred. Their account 
of what they saw is summarized as follows: As Mr. Woodard, trav- 
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eling east on Highway No. 64, drove over a rise, he saw a car trav- 
eling west and moving rapidly toward him in his lane of travel. At 
that time, this vehicle was alongside the clearing. Mr. Woodard im- 
mediately reduced speed, and the oncoming car “barely got back” 
into its lane of travel before it passed his automobile. As soon as it 
went by, the Woodards saw the Umphlett station wagon across their 
lane of travel. It was in front of them “about the distance between 
two telephone poles along the highway.” One of the Umphlett girls 
was lying in the road beside the station wagon; Mr. Woodard stop- 
ped immediately and directed traffic around her until the ambulance 
came. 

Plaintiff’s evidence tends to show that, on 17 July 1962, Dr. 
Umphlett had caused the tires on his station wagon to be switched. 
At that time, Mr. E. V. Alford, the owner of the service station 
where the switch was made, called his attention to the condition of 
the two back tires, which had “very little tread on them.” Alford 
had remarked that those two tires were “slick as an onion” and 
had inquired of Dr. Umphlett if he was going to drive “those tires.” 
Dr. Umphlett had replied, “I’m not; just around town.” Alford, 
however, observed that these same tires were on the station wagon 
at 1:00 p.m. on Sunday, 26 August 1962, when he checked the air 
pressure in the tires and filled its tank with gasoline. 

Plaintiff alleged in his complaint that Mrs, Umphlett’s death 
was proximately caused by the negligence of her husband, defend- 
ant’s testate, in that “he operated the station wagon on a wet, slip- 
pery road with old tires worn smooth and slippery at a speed and 
in a manner that he knew, or should have known. that he would be 
unable to control the same.”’ Plaintiff further alleged that Dr. 
Umphlett was negligent in that he operated the station wagon with- 
out keeping a proper lookout and without keeping it under proper 
control; that he drove at an illegal and excessive rate of speed in 
violation of G.S. 20-141(a), (b), and (ce). 

The jury answered No to the first issue, which was phrased as 
follows: Was the death of plaintiff’s testate, Susan Borden Umphlett, 
proximately caused by the negligence of defendant’s testate, W. W. 
Umphlett, Jr., as alleged in the complaint? From judgment dismiss- 
ing the action, plaintiff appealed. 


Gardner, Connor & Lee for plaintiff appellant. 
Battle, Winslow, Scott & Wiley for defendant appellee. 


Per CuriAM. Plaintiff's Assignment of Error No. 37 is that the 
court failed (1) “to charge the jury as to the duty of defendant’s 
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testate as the owner and operator of a motor vehicle in the main- 
tenance of the tires of the vehicle” and (2) “to apply this legal 
duty to the evidence offered by the plaintiff in this cause.” With 
reference to this duty, his Honor charged the jury as follows: 


“T instruct you that it is the duty of one who operates a 
motor vehicle upon the highway with worn and slick tires, with 
knowledge of the same, upon a wet and slippery road, to operate 
his motor vehicle with due care, regard to the weather, and 
the conditions of the highway, and to keep his vehicle under 
control, and decrease his speed in consideration thereof, even 
though his speed may be lower than the maximum speed limit 
applicable there, when necessary, in the exercise of due care, 
to avoid injury, and a failure to do so constitutes negligence.” 


He further charged that if plaintiff had satisfied the jury by the 
greater weight of the evidence that Dr. Umphlett “was negligent in 
driving an automobile with tires which he knew were worn and 
slick, on a highway which was wet and slippery, at a rate of speed, 
which, although not ordinarily unlawful, was unlawful under the 
circumstances shown by the evidence,’ and that such negligence 
was one of the proximate causes of the collision which caused the 
death of plaintiff’s testate, Mrs. Umphlett, then it would be the 
jury’s duty to answer this first issue in plaintiff’s favor, that is, Ys. 

Plaintiff’s Assignment of Error No. 37 does not comply with the 
rules of this Court in that it does not set out plaintiff’s contention 
as to what the court should have charged. State v. Malpass and 
State v. Tyler, 266 N.C. 753, 147 S.E. 2d 180. Nevertheless, measur- 
ing the charge by the allegation of the complaint with reference to 
the tires, we think it was sufficient. 

The court explained to the jury that plaintiff might establish 
his case by the physical facts at the scene of the collision and 
“other evidence circumstantial in nature.” The evidence, which was 
singularly without conflict, would have justified the jury in finding 
that an unknown, westbound motorist passed Dr. Umphlett in the 
face of the approaching Woodard automobile; that Dr. Umphlett, 
fearing a collision between those two vehicles, suddenly applied his 
brakes; that because of the slick condition of his rear tires, the 
wet road, and his speed-— whatever it was—, he was unable to 
contro] his vehicle, which skidded across the highway into the tree; 
that the death of plaintiff’s testate was thus proximately caused by 
the joint and concurring negligence of Dr. Umphlett and the un- 
known motorist. The jury, however, did not adopt this theory. 
Whether it adopted some other or merely concluded that plaintiff 
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had failed to carry his burden of proof, it would be idle to speculate. 
No doubt the theory of joint and concurring negligence was ade- 
quately argued. In any event, the court charged the jury that if it 
found that defendant’s negligence was one of the proximate causes 
of the collision, it would answer the first issue Yes. 

We have examined this case with the utmost care. In none of 
the assignments brought forward do we find any error which, in 
our opinion, could have materially affected the outcome of the 
trial. If, as plaintiff so stressfully contends, the jury erred, still it 
is beyond our power to correct an erroneous verdict unless it is 
made to appear that some error in law contributed to it. 

No error. 


ANNA BRAKE, PETITIONER, v. ALTON VAN MILLS, RESPONDENT. 
(Filed 24 May, 1967.) 


1. Habeas Corpus § 8; Parent and Child § 5— 


The respective rights of the parents to the custody of their children is not 
absolute and must give way to the controlling consideration of the welfare 
of the children, and upon findings supported by evidence that neither parent 
is a fit and suitable person to have the custody of the children, the court may 
award their custody to a third person. 


2. Same— 


While the abilities of the respective claimants to provide material comforts 
and advantages to the child are relevant in determining the custody of such 
child, financial means is of minor significance in comparison with the intan- 
gible attributes and qualities which characterize a good home. 


8. Same-~-— 


Upon the mother’s petition for the custody of her minor children after the 
award of their custody to their paternal aunt by the court of another state, a 
court of this State may deny the petition for insufficient evidence by petitioner 
that the welfare of the children would be promoted by the change in their 
custody, and may properly continue the custody in the aunt upon findings sup- 
ported by evidence that such custody is in the best interest of the children. 


AppEAL by petitioner from Shaw, J., out of term, in GurLrorp 
County, 28 August 1966. 

The petitioner is the respondent’s former wife and is the mother 
of his three children, Sharon Anne, Kathy Sue and Alton, Jr., now 
aged 13, 11 and 7, respectively. She sued for and obtained an ab- 
solute divorce from the respondent in the Circuit Court of Santa 


442 IN THE SUPREME COURT. [270 


BRAKE v. Mrs. 


Rosa County, Florida, 11 February 1965, that court having pre- 
viously awarded the custody of the three children to the respondent 
father ‘until such other court of competent jurisdiction in the State 
of North Carolina shall otherwise adjudge.” She immediately mar- 
ried Jacob Brake, with whom she now lives in Florida. She brought 
this action for the custody of the children 3 June 1965, alleging a 
change of condition. The respondent replied, denying that the pe- 
titioner and her present husband are fit and proper persons to have 
the custody of the children. 

The matter was first heard by Latham, 8.J., 15 June 1965. He 
found as a fact that neither parent was at that time a fit or proper 
person to have the custody of the children and ordered them placed 
in the custody of their paternal aunt, Mrs. Audrey Zelien, with per- 
mission to either party to reopen the matter in six months or there- 
after upon showing a change of condition. 

Upon motion of the petitioner, the matter was reopened and a 
series of hearings were had before Shaw, J., who, on 11 January 
1966, entered an order continuing the custody of the children in the 
aunt until the end of that school year, the matter to be then re- 
opened for further hearing. 

On the petitioner’s motion, the matter was so reopened and fur- 
ther hearings were had. At that hearing, Shaw, J., with the consent 
of both parties, talked with the three children separately and pri- 
vately, a transcript of these conferences being supplied to the at- 
torneys for the parties and being included in the present record. 
Each child expressed a preference to remain in the custody of the 
aunt. The statement of the elder girl, which is typical of the three 
being: 


“T like my Aunt Audrey. She is real nice. She is good to us 
and makes us mind. She requires us to study our lessons on 
school nights. Sometimes it is a little hard, and she helps us. 
* * * T would rather live with my Aunt Audrey than to live 
with my mother.” 


Each child told the court of cruelty, abuse, beatings and molestation 
of the girls by their stepfather, Brake, and mistreatment by the pe- 
titioner, their mother. 

On 23 August 1966, Shaw, J., entered the order, from which this 
appeal is taken, finding that “the petitioner has not submitted evi- 
dence sufficient to enable the court to find that the health, welfare, 
education and happiness of these children would be materially pro- 
moted and served by a change in their care and custody at this 
time,” denying the petition “at this time,” inviting counsel to sub- 
mit for the court’s approval a plan for the petitioner mother to ex- 
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ercise appropriate visitation rights and retaining the cause for fur- 
ther orders. 

Affidavits from the teachers of the children in the public schools 
of the city of Greensboro are to the effect that each is progressing 
satisfactorily and is happy and well cared for. There 1s no evidence 
in the record suggesting that the aunt, Mrs. Zelien, is not a fit and 
proper person to have their custody or that she has failed in any 
respect to provide the children with suitable care and affectionate 
supervision. The father lives nearby and sees the children daily in 
Mrs. Zelien’s home. 

In addition to numerous affidavits offered by each party, Judge 
Shaw heard testimony by the petitioner mother and by Mrs. Zelien, 
the aunt. 

The petitioner appeals 7n forma pauperis. 


B. Gordon Gentry and E. Raymond Alexander, Jr., for petitioner. 
Cahoon & Swisher for respondent. 


Per Curiam. The petitioner contends that the court below erred 
in denying her the custody of her children because she had not sub- 
mitted evidence to show that the health, welfare, education and 
happiness of her children would be materially promoted by taking 
them from the custody of their aunt and putting them in the custody 
of the petitioner, their mother. 


We think it obvious that the term “materially promoted,” as used 
in the order of Judge Shaw, means substantially promoted, not fi- 
nancially promoted. We have said many times that the natural right 
of parents to the custody of their infant children is not lightly to be 
disturbed, and taking children from a parent’s custody cannot be 
justified by the mere showing that some other person is financially 
able to offer them greater material comforts and advantages. Shackle- 
ford v. Casey, 268 N.C. 349, 150 S.E. 2d 513; Spitzer v. Lewark, 259 
N.C. 50, 129 S.H. 2d 620. See also, Lee, North Carolina Family Law, 
§ 224. The right of the parent is not absolute, however, and, in extra- 
ordinary circumstances, the court may find both parents unfit and 
place the minor child or children in the custody of a third person. 
Wilson v. Wilson, 269 N.C. 676, ..... S.E. 2d ..... . In all eases involv- 
ing the custody of a minor child, the welfare of the child is the con- 
trolling consideration. Thomas v. Thomas, 259 N.C. 461, 1380 S.E. 
2d 871; Kovacs v. Brewer, 245 N.C. 630, 97 S.E. 2d 96. While the 
respective abilities of the claimants to provide material comforts 
and advantages to the child are relevant to this inquiry, this is of 
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minor significance as compared to the intangible attributes and 
qualities which characterize a good home. 


In October 1964 the Circuit Court of Santa Rosa County, Flor- 
ida, found the petitioner was not a suitable and fit person to have 
the custody of these little children. In June 1965 Judge Latham 
made a similar finding. The evidence before him, which it would 
serve no useful purpose to recount, amply supported that finding. 
While affidavits filed before Judge Shaw indicate that the petitioner 
has gained the respect of her neighbors and associates in Florida, 
this evidence does not compel a finding that she is now a fit and 
proper person to have the custody of these children in her home in 
Florida, and Judge Shaw did not so find. 


The testimony of these little children in the privacy of the 
judge’s chambers speaks more eloquently than carefully prepared 
affidavits. It paints the picture of contented children, safe and secure 
in a home where they enjoy that happy combination of discipline 
and affection which promotes the growth of character. There was no 
error in the refusal of the court below to uproot these children from 
the home in which they have found these conditions in order that 
they may be removed from this State and transplanted back into 
the identical home from which they were removed for their own 
good by the Florida court. 


Affirmed. 


STATE v. ROOSEVELT WORTHEY. 
(Filed 24 May, 1967.) 


1. Burglary and Unlawful Breakings § 4— 


The evidence held sufficient to overrule nonsuit in this prosecution of 
defendant for felonious breaking and entering. G.S. 14-54. 


2. Criminal Law § 109— 
The court must submit the question of defendant’s guilt of lesser de- 
grees of the crime charged in the indictment when there is evidence which 
would support conviction of such lesser degrees. 


3. Burglary and Unlawful Breakings § 6— 

The evidence tended to show’ that defendant was apprehended in a 
building containing personal property and that screens had been torn off 
two windows of the building. The evidence of defendant’s intent to com- 
mit a felony was entirely circumstantial and was not conclusive on the 
point. Held: It was error for the court to fail to submit the question of de- 


N.C. ] _ SPRING TERM, 1967. | 445 


STATE v. WORTHEY. 


fendant’s guilt of the lesser degree of the crime of breaking and entering 
without intent to commit a felony or other infamous crime. 


AppEAL by defendant from Armstrong, J., January 1967 Regu- 
lar Two Week Criminal Session of GuiLFrorp. 

Defendant was charged in a bill of indictment with the felonious 
breaking or entering of a building wherein personal property was 
kept with intent to steal and carry away the same in violation of 
G.S. 14-54. Defendant pleaded not guilty. 

The evidence at the trial tended to show that on the merning of 
17 December 1966 Frank Irvin, an employee of Swift & Co., was on 
the premises of the company and noticed that the screens were torn 
off two windows of one of the buildings. The building housed a table, 
lockers, showers, sink and toilet facilities, and was used by employees 
of the company as a washroom and locker room when the plant was 
in operation. On the morning of the 17th the plant was not in opera- 
tion, and only the watchman and the manager were on the premises. 
Mr. Irvin testified that he went to a window, heard someone inside, 
and thereupon called for the police. When the police arrived, they 
called for anyone inside the building to come out, and defendant 
emerged. A check stub and a paid bill were found on his person. 
Defendant testified that he went inside to meet an employee of 
Swift & Co. named “Robert” who was going to give him a ride, and 
that he used the toilet facilities while inside. There was evidence 
that none of the employees of Swift & Co. was named “Robert.” 

The court charged the jury, in part, as follows: 


“T instruct you in this case, that you may return any one 
of the following two verdicts, namely, first, guilty as charged 
in this Bill of Indictment, or, secondly, not guilty, depending 
entirely upon which one of such two verdicts you find to be 
warranted by the evidence considered in the light of what I tell 
you the law is. 

“Now, members of the jury, this defendant is charged with 
violating General Statutes of North Carolina section fourteen 
dash fifty-four, which is entitled: ‘Breaking into or entering 
houses otherwise than burglarious!y;’ and I want you to pay 
particular attention to the reading of this statute. It reads as 
follows: ‘If any person’—reads in substance as follows —- ‘If 
any person with intent to commit a felony or other infamous 
crime therein, shall break or enter any storehouse, warehouse 
or other building where any merchandise, chattel, money, valu- 
able security or any other personal property shall be, or even 
any uninhabited house, he shall be guilty of a felony.’ ” 
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The court did not charge that the jury might return a verdict 
of the misdemeanor of non-felonious breaking or entering. 

The jury returned a verdict of guilty as charged in the bill of 
indictment, and the trial judge imposed a sentence of not less than 
thirteen nor more than thirty-six months. Defendant appeals. 


Attorney General Bruton and Assistant Attorney General Rosser 
for the State. 
B. Gordon Gentry for defendant. 


Per CurtaM. Defendant contends that the trial judge erred in 
overruling his motion for nonsuit at the close of all the evidence. 
Considering the evidence in the light most favorable to the State 
and giving to the State every reasonable inference and intendment 
to be drawn therefrom, as we must do on motion for nonsuit, we 
hold there was plenary evidence to repel defendant’s motion for 
nonsuit. State v. Roux, 266 N.C. 555, 146 S.E. 2d 654. 

Defendant further contends that the court committed error in 
failing to charge that the jury could bring in a verdict of guilty of 
the misdemeanor of non-felonious breaking or entering and in fail- 
ing to explain to the jury the full contents of G.S. 14-54. There is 
merit in this contention. 

Upon trial a defendant may be convicted of the crime of which 
he stands indicted and charged or he may be convicted of a lesser 
degree of the same crime. G.S. 15-170. Wrongful breaking or en- 
tering without intent to commit a felony or other infamous crime is 
a lesser degree of felonious breaking or entering within G.S. 14-54. 

The evidence as to defendant’s intent was circumstantial and 
did not point unerringly to an intent to commit a felony; the jury 
might have found defendant guilty of a misdemeanor upon the evi- 
dence. 

The court’s failure to submit for jury consideration and decision 
whether plaintiff was guilty of a misdemeanor was prejudicial error. 
Error in this respect was not cured by a verdict convicting defend- 
ant of a felony. State v. Jones, 264 N.C. 184, 141 S.E. 2d 27. 


New trial. 
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LAURA MAE TAPP WRENN vy. HILLCREST CONVALESCENT HOME, 
_ INCORPORATED. 


(Filed 24 May, 1967.) 


1. Negligence § 37b— | 

A proprietor is not an insurer of the safety of his invitees but is under 
duty to exercise ordinary care to keep his premises in a reasonably safe 
condition so aS not to expose invitees unnecessarily to danger. 

2. Same— 

The duty of the proprietor to warn his invitee of a dangerous condition 
of which the proprietor has knowledge, express or implied, does not apply 
to conditions of which the invitee has equal or superior knowledge. 

8. Negligence § 37f— 


Evidence tending to show that plaintiff fell to her injury on ice on a 
walk on the premises under defendant’s control, that olaintiff had knowl- 
edge of the weather conditions and the existence of the ice, held insuffi- 
cient to be submitted to the jury on the issue of defendant’s negligence. 


ApPEAL by plaintiff from Carr, J., January 1967 Civil Session 
of DuRHAM. 

Civil action to recover damages for personal injury suffered when 
plaintiff slipped and fell on defendant’s premises. 

Plaintiff’s evidence tended to show the following: Plaintiff was a 
65-year old licensed practical nurse, and on 28 February 1964 was 
employed by W. T. Holland, a patient at the defendant nursing 
home. During the afternoon on that date it began snowing heavily. 
By 7:30 it had stopped snowing and the ground was beginning to 
freeze over. Plaintiff was to go on duty for Mr. Holland at, 11:00 
P.M. She drove to the nursing home, arriving there around 10:45 
P.M., and parked her car in a parking lot provided for the nurses 
at the rear of the Home. She walked across the graveled parking 
area to a cement sidewalk which led to a back door of the build- 
ing. After taking about two or three steps on the cement walk, she 
slipped on the ice which had formed over the sidewalk and fell, do- 
ing serious bodily injury to herself. 

The evidence was to the effect that the parking area was graveled 
up to the point where the sidewalk started, and that the sidewalk 
was level with the parking area. A street light approximately twen- 
ty-five feet in height was set at the end of the walkway nearest the 
parking area and was burning that night. Plaintiff’s witness testi- 
fied that there was no shrubbery or other obstacles which might ob- 
struct one’s view of the sidewalk. | 

Plaintiff testified in part as follows: “(T)hat at 8:30 it was well 
frozen on the steps of my house. I saw the water on these steps 
frozen. . . . I got to the hospital at 10:45. I left home around 
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10:30. I was driving carefully because the weather was bad. The 
condition of the streets were getting bad. . . . The water on the 
streets was freezing over at that time. . . . I knew that the water 
on the streets was freezing when I drove to the parking lot to get 
out. . . . I had taken just about two and one-half feet-steps on 
the walkway. I would say this was medium steps because I was try- 
ing to be careful. The weather was bad and I was trying to be care- 
ful. . . . (I)t was foggy and dark, very foggy. I couldn’t see the 
sidewalk. As I said, it was very dark and foggy, and the sidewalk 
wasn’t clear. I didn’t look down at it until I hit it. I thought the 
sidewalk would be protected. . . . I was bound to have looked 
down because I was trying to be real careful when I started to walk 
on the concrete sidewalk. 1 could see it was icy and getting slick, 
but I was real careful to see when IJ fell. . . . I knew I was get- 
ting ready to step on the walkway. I stepped on it and saw it at the 
same time.” 

Mrs. Bertha Rudd testified that she and her husband drove up 
shortly afterwards and found plaintiff lying on the sidewalk, and 
that the gravel in the parking lot was very slick when she stepped 
out of her car. She further testified: “I presume that she would have 
been about even with the street light. . . . You could see the 
condition of the walk and the snow on the walk. You could see it 
from the street light as far as I was concerned, I mean it was light. 
Of course, our car lights were there, too.” 

At the close of plaintiff’s evidence, defendant moved for judg- 
ment of nonsuit. The motion was granted, and judgment of invol- 
untary nonsuit was entered. Plaintiff appealed. 


E. C. Harris and C. Wallace Vickers for plaintiff. 
Brooks and Brooks for defendant. 


PER CURIAM. Conceding that plaintiff was an invitee on the 
property of defendant, the defendant was not an insurer of her safety. 
Its duty was to exercise ordinary care to keep the premises which 
plaintiff was to use in a reasonably safe condition, so as not to ex- 
pose her unnecessarily to danger, and to give warning of hidden 
conditions and dangers of which it had knowledge, express or itn- 
plied. Waters v. Harris, 250 N.C. 701, 110 S.E. 2d 283. However, 
defendant was under no duty to warn plaintiff, as an invitee, of an 
obvious condition or of a condition of which the plaintiff had equal 
or superior knowledge. Harris v. Department Stores Co., 247 N.C. 
195, 100 S.E. 2d 323. | 

There is plenary evidence that plaintiff had full knowledge of the 
freezing and icy condition of the area. The danger created by this 
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condition was obvious, and plaintiff’s evidence presents no facts 
from which it can be inferred that defendant had mere knowledge 
than plaintiff of the alleged dangerous or unsafe condition. Thus, 
considering all of the evidence in the light most favorable to plain- 
tiff, which we must do on motion to nonsuit, Hudson v. Transit Co., 
250 N.C. 485, 108 S.E. 2d 900, we hold that the evidence shows no 
actionable negligence on the part of defendant. 

The judgment of the court below is 

Affirmed. 


STATE v. JAMES CLIFFORD ROBERTS. 
(Filed 24 May, 1967.) 


1. Rape § 18— 
In a prosecution of defendant for a felonious assault of a ten year old 
child, nonsuit of the case cannot be properly entered if there is sufficient 
evidence of defendant’s guilt of any offense included in the indictment. 


2. Indictment and Warrant § 9—~ 


A blank left in the indictment as to the year the offense was committed 
should be filled in prior to the submission of the indictment to the grand jury. 


3. Criminal Law § 16— 


Upon poll of the jury, one juror stated he did not assent to the ver- 
dict. The court instructed the jury that he was going to ask that the jury 
again retire and “consider the case until you reach a unanimous verdict.” 
Held: The instruction might reasonably be construed by a member of the 
jury that he should surrender his well-founded convictions conscientiously 
held or his free will and judgment in deference to the views of the ma- 
jority, and constitutes prejudicial error. 


AppraL by defendant from McKinnon, J., 31 October 1966 Crim- 
inal Session of DuRHAM. 

Criminal prosecution upon an indictment that charges the de- 
fendant, James Clifford Roberts, “on the 26th day of April, A.D. 
196...” (ste) with feloniously assaulting Donna Forsythe, a female, 
with intent by force and against her will to ravish and carnally 
know her. 

Defendant, by his court-appointed attorney Alwood B. Warren, 
entered a plea of not guilty. Verdict: Guilty as charged. 

From a judgment of imprisonment in the State’s prison for a 
term of not less than 42 months and not more than 8 years, defend- 
ant appeals. 
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Attorney General T. W. Bruton, Deputy Attorney General Har- 
rison Lewis, Assistant Attorney Gencral Henry T. Rosser, and Staff 
Attorney Kent Lively for the State. 

Alwood B. Warren for defendant appellant. 


Per CurtaM. Donna Forsythe, ten years old, was examined on 
the voir dire in respect to her competency as a witness. Her testi- 
mony clearly showed that she was competent, the judge so found, 
and the defendant did not except. Donna Forsythe, in the presence 
of the jury, testified in brief substance, except when quoted, as fol- 
lows: About 2:30 P.M. on 26 April 1966, she was walking home from 
school in the city of Durham. She first saw the defendant on the 
other side of the sidewalk. He was walking. She turned down a dirt 
road because that was the shortest way to get home. Defendant fol- 
lowed her down the dirt road, placed his arms around her shoulders, 
and put his hand under her dress. When he put his hand under her 
dress, she told him to leave her alone. He held her about two min- 
utes, shoved her over into some bushes, and then turned her loose, 
saying “If that is the way you want to be, I will turn you loose.” 
She started going up the street, and he followed her. She ran home 
and told her mother. 

The State presented evidence; the defendant did not. Defendant 
assigns as error the denial of his motion for a judgment of com- 
pulsory nonsuit made at the close of the State’s evidence. The 
State’s evidence leaves us with considerable doubt as to whether the 
defendant had the intent at any time to have sexual intercourse 
with this child below the age of consent. S. v. Lucas, 267 N.C. 304, 
148 S.E. 2d 130. On the record before us it is not necessary to decide 
if the State’s evidence is sufficient to carry the case to the jury on 
the felony charge in the indictment, for the reason defendant has 
no assignment of error in the record presenting that precise point for 
decision. The court properly denied the motion for judgment of 
compulsory nonsuit, because the State has plenary evidence tending 
to show that defendant unlawfully and wilfully committed an as- 
sault on the female child Donna Forsythe, who was ten years old 
on 26 April 1966. 

The indictment here alleges that the offense was committed “on 
the 26th day of April, A.D. 196....... We do not approve of such 
careless pleading. 

The jury, after deliberating about one hour and ten minutes af- 
ter the judge’s charge, returned to the courtroom and stated they 
would like to hear the testimony of Donna Forsythe, while she was 
on the stand, read. After this request, the court advised the jury that 
it was going to recess for lunch and that when it returned their re- 
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quest would be considered by the court. After the court reconvened, 
the court granted their request. After this testimony was read, the 
jury retired to deliberate further. After deliberating about one hour 
and a half, the jury returned into open court with a verdict of 
“ouilty as charged.” Counsel for defendant moved that the jury be 
polled. Upon the polling of the jury by the clerk, one Juror stated 
that he did not assent to the verdict, whereupon the court instructed 
the jury as follows: “Now, gentlemen, I instructed you previously 
the verdict of a jury must be unanimous. That js, all twelve of you 
must agree to a verdict, and until you do it cannot be accepted as 
a verdict by the court. For that reason, J am going to have to ask 
that you deliberate and consider the case further. If there are any 
further questions you have at this time, I will be glad to consider 
them. If there are not, I am going to ask that you again retire and 
consider the case until you reach a unanimous verdict. You may re- 
tire for that purpose.” (Emphasis ours.) Defendant excepted. 

Aiter this additional charge, the jury retired; and, after delib- 
erating about twenty minutes, announced to the court that they 
had not yet reached a verdict. Court was recessed for the evening. 
Upon reconvening the following morning, the jury deliberated about 
one hour and twenty minutes and returned into open court with a 
verdict of “Guilty as charged.” 

The defendant assigns as error this additional charge to the jury 
quoted above. 

Defendant contends that the charge of the judge, to wit, “I am 
going to ask that you again retire and consider the ease until you 
reach a unanimous verdict”, was coercive and intimidating, and 
compelled an unwilling juror to surrender his unfettered and un- 
biased judgment and reach a verdict of “guilty as charged.” This 
assignment of error is good. ‘“The trial judges have no right to coerce 
verdicts or in any manner, either directly or indirectly, intimidate a 
jury.” Trantham v. Furniture Co., 194 N.C. 615, 140 S.E. 300. The 
learned trial judge inadvertently failed to instruct the jury that no 
one of them should surrender his conscientious convictions or his 
free will and judgment in order to agree with a majority of the jurors 
upon a verdict. The challenged instruction might reasonably be econ- 
strued by the member of the jurv unwilling to find the defendant 
guilty as charged as coercive, suggesting to him that he should sur- 
render his well-founded convictions conscientiously held or his own 
free will and judgment in deference to the views of the majority and 
concur in what is really a majority verdict rather than a unani- 
mous verdict. S. v. McKissick, 268 N.C. 411, 150 S.E. 2d 767, and 
cases cited. For this error, the defendant is entitled to a 

New trial. 
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BEULAH MILLIGAN BAUCOM vy. JAMES DUDLEY BAUCOM, JR. 
(Filed 24 May, 1967.) 


Divorce and Alimony § 238— 


Whether the husband should be required to continue to make paymenis 
for support of his employed son and, if so, the amount thereof, must be 
influenced by whether the son’s employment is merely for a few weeks 
during school vacation or whether the employment is regular and the son 
is supporting himself, and the court should find the facts and then enter 
an appropriate order thereon. 


AppEAL by defendant from McKinnon, J., September 12, 1966 
Civil Session, DurHAM Superior Court. 

The plaintiff, Beulah Milligan Baucom, instituted this civil ac- 
tion against her husband, James Dudley Baucom, Jr., for alimony 
without divorce. She alleged the parties were married on January 
10, 1942; they separated on September 15, 1964 because of frequent 
and brutal assaults, as a result of which she was forced to leave home. 
She asked for temporary and permanent alimony, custody of the 
two minor children and for counsel fees. 

The defendant, by answer, admitted the marriage and separation 
but denied all allegations of mistreatment. As a further defense, he 
alleged the separation resulted because of the plaintiff’s infidelity. 
Judge Latham, by order dated April 18, 1964, required the defend- 
ant to pay into court for the support of the two children the sum of 
$20 per week and to pay $150 to plaintiff’s counsel. Judge Latham 
required the defendant to surrender the home and furnishings and 
the Ford automobile to the plaintiff. The order required the defend- 
ant to pay installments due on the home and to pay insurance and 
taxes thereon. On December 8, 1964 Judge May increased the al- 
lowance for the benefit of the children to $385 per week and ordered 
the defendant to pay $150 counsel fees for that hearing. On Septem- 
ber 14, 1965 the jury found the defendant was not guilty of miscon- 
duct and that the separation was not his fault. Apparently follow- 
ing this finding, a decree of divorce was entered on defendant’s ap- 
plication, based on allegations constituting a cross action in his 
further answer. Judge Hobgood, on June 23, 1966, denied the plain- 
tiff’s motion that the defendant be held in contempt for failure to 
make the required payments, but found the defendant had failed to 
pay counsel fees as required and increased the allowance to the 
children to $35 per week. After service of another contempt cita- 
tion, the defendant conveyed to the plaintiff all his interest in the 
home, paid up all installments due, ineluding attorney’s fees. Judge 
McKinnon, on October 4, 1966, found that Michael Tvson Baucom, 
son of the parties, then age 17, was employed and had a gross in- 
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come of $46.38 and a net income of $39.05 per week. Nevertheless, 
Judge McKinnon ordered the defendant to pay $48 per week for the 
support of the two children. The defendant excepted to the order 
and appealed. 


Weatherspoon and Pulley by W. Paul Pulley, Jr., for defendant 
appellant. 

Bryant, Lipton, Bryant & Battle by Victor S. Bryant, Jr., for 
plaintiff appellee. 


Per CurIAM. It seems all matters in controversy have been 
settled except the question whether the defendant should be required 
to contribute to the support of Michael Tyson Baucom. Judge Mc- 
Kinnon found he is 17 years old and employed at the income above 
disclosed. The record does not show whether the employment is reg- 
ular or for a few weeks during school vacation. If the employment 
is regular and the boy is supporting himself, the Court, on defend- 
ant’s motion, may make any appropriate change in the order. 

Affirmed. 


STATE OF NORTH CAROLINA v. JOHN WILLIAM FETTERS. 
(Filed 24 May, 1967.) 


Indictment and Warrant § 12— 


Where fatal defect in the warrant is corrected prior to delivery to the 
officer for service, defendant has no ground for objection. 


AppraL by defendant John William Fetters from Bailey, J., No- 
vember 9, 1966 Criminal Session, CumBrERLAND Superior Court. 

In this criminal prosecution the defendant was tried in Record- 
er’s Court of Cumberland County upon a warrant charging the un- 
lawful operation of a motor vehicle upon the highways of North 
Carolina while his driver’s license had been suspended or revoked. 
The Court returned a verdict of guilty and imposed this judgment: 
“The defendant is sentenced to serve 6 months in jail to be assigned 
to work under the supervision of the North Carolina Prison Dept. 
Sentence to be suspended upon condition def. not operate a motor ve- 
hicle on public highway of North Carolina until properly authorized 
to do so by the North Carolina Motor Vehicle Dept.” The defendant 
appealed to the Superior Court. 
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In the Superior Court the defendant entered plea of not guilty to 
the charge contained in the warrant. The jury returned a verdict of 
guilty. Judge Bailey imposed a prison sentence of 15 months. The 
defendant excepted and appealed. 


T. W. Bruton, Attorney. General; William W. Melvin, Assistant 
Attorney General; T. Buie Costen, Staff Attorney, for the State. 
Edward J. David for defendant appellant. 


Per CuriAM. In the Superior Court the defendant contended 
the warrant as originally issued was fatally defective in that it 
charged the defendant operated his motor vehicle upon the public 
highway “after” his license was suspended; that subsequent to the 
issue and service of the warrant the word “after” was stricken and 
the word “while” was substituted. The photostatic copy of the war- 
rant shows the substitution. However, Judge Bailey conducted an 
investigation and found the substitution was made by the issuing 
officer before delivery for service. Hence, the charge of invalidity 
is not sustained. In the trial, we find 

No error. 


CHARLES A. JONES, Praintirr, v. STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, DEFENDANT. 


(Filed 20 June, 1967.) 


1. Insurance § 53.2— 

The Motor Vehicle Financial Responsibility Act is a remedial statute 
and must be liberally construed to effectuate its purpose to provide com- 
pensation for innocent victims injured by financially irresponsible mo- 
torists. 


2. Same— 

Policy violations which would constitute a valid and complete defense 
in regard to coverage in excess of, or not required by, the Motor Vehicle 
Financial Responsibility Act, do not constitute a defense in regard to 
compulsory coverage required by the statute, and as to compulsory cov- 
erage no violation of policy provisions by the insured after the infliction 
of damages for which insured is legally responsible can exonerate insurer. 
G.S. 20-279.21(f) (1). 


8. Insurance § 60— 
Failure of insured under an assigned risk policy to give notice of suit 
to insurer does not avoid liability of insurer to the party injured by the 
negligence of insured. 
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4. Insurance § 64— 


Provision of an assigned risk policy that no action should lie against 
insurer until insured’s liability had been established by agreement signed 
by all the parties or by final judgment after trial, cannot preclude action 
against insurer after judgment properly obtained against insured through 
approved legal procedure, as by default, although insurer’s liability may 
not be predicated on a judgment obtained against insured by consent or 
through collusion. 


5. Constitutional Law § 24— Requirement that insurer doing business 
in this State issue proportionate share of assigned risk policies is con- 
stitutional. 


An insurer who has been required to issue an assigned risk policy in 
accordance with statutory provisions for the apportionment of assigned 
risk policies among insurers doing business in this State. G.S. 20-279.34. 
is not denied due process in violation of the Fourteenth Amendment of 
the Federal Constitution or in violation of Article I, §$ 1 and 17 of the 
State Constitution, in being required to pay the injured third party the 
amount of damages established by a judgment by default obtained against 
its insured in an assigned risk policy, G.S. 20-279.21(f)(1), even though 
insurer had no notice of the accident or the action against its insured, 
nothing else appearing and there being no question of collusion between 
insured and the injured third party. 


PARKER, C.J., concurs in the result. 


PLEss, J., dissents. 


APPEAL by defendant from Hasty, Special Judge, May 16, 1966 
Schedule C Civil Session of MECKLENBURG. 

Defendant’s appeal is from a judgment which, after recitals, in- 
cluding a recital that the parties had waived jury trial, provides: 

“And the Court after having considered the evidence and stipu- 
lations of counsel, and the contentions of the parties relative thereto, 
finds the following facts: 

“1. That the plaintiff is an individual and a citizen and resident 
of Mecklenburg County, North Carolina, and the defendant is a 
corporation duly organized and existing and has an office and place 
of business in the City of Charlotte, County of Mecklenburg, State 
of North Carolina, and the defendant is an insurance company en- 
gaged in the business of writing policies of insurance, including au- 
tomobile liability insurance and is licensed to do business in the 
State of North Carolina. 

“2 That the plaintiff and defendant are properly before the 
Court and the Court has jurisdiction over the parties and subject 
matter. 

“3. That the defendant issued and delivered for valuable con- 
sideration to Harold Leon Brown, a policy of liability insurance 
which was an assigned risk policy; that the defendant’s policy num- 
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ber was 801-231-B20-33, insuring a 1955 Chevrolet automobile of 
said Harold Leon Brown; that said policy was a motor vehicle lia- 
bility insurance policy as defined in G.S. 20-279.21 and was issued 
under the assigned risk plan as provided for in G.S. 20-279.34; that 
said policy issued to Harold Leon Brown covered Harold Leon 
Brown’s 1955 Chevrolet automobile with limits of $5,000.00, $10,000.00, 
and $5,000.00 and was in full foree and effect on October 21, 1964. 

“4. The North Carolina Automobile Assigned Risk Plan itself 
is a set of rules and regulations which were agreed upon by the in- 
surance companies and approved by the Commissioner of Insurance 
pursuant to G.S. 20-279.34, under which the North Carolina Auto- 
mobile Rate Administrative Office and Manager of the North Caro- 
lina Automobile Assigned Risk Plan assign applications for lia- 
bility insurance according to a quota system, submitted by people 
who have been denied liability insurance in the voluntary market, 
to companies licensed to write such insurance in North Carolina in 
such a manner that each insuror will receive the same proportion of 
‘private passenger non fleet automobile assigned risk premiums’ that 
its respective ‘voluntary private passenger net direct written car 
years’ bears to the statewide total of the voluntary passenger direct 
written car years of all insurors in the State and so that each insuror 
will receive the same proportion of all other assigned risk premiums 
that its respective net direct ‘all other automobile liability premiums’ 
bear to the total of such ‘all other’ premiums of all insurors in the 
State. 

“5. For persons who purchase their automobile liability insur- 
ance through the Assigned Risk Plan, the rates are exactly the same 
for the same coverage limits and for the same individuals under the 
same circumstances whether the insurance is written through the 
Plan or voluntarily in the regular market. 

“6. That said policy of insurance to said Harold Leon Brown 
contained, inter alia, the agreements as follows: 


‘To pay on behalf of the insured all sums which the insured 
shall become legally obligated to pay as damages because of 
bodily injury, sickness, or disease, including death, resulting 
therefrom sustained by any person — arising out of the owner- 
ship, maintenance or use of the automobile.’ 


“And to pay on behalf of said insured all sums which the insured 
shall become legally obligated to pay as damages because of prop- 
erty damage sustained by any person arising out of the ownership, 
maintenance or use of said Chevrolet automobile by said Brown, 
the insured of defendant insurance corporation. 

“7 The policy of insurance issued by the defendant to Brown 


N.C.] SPRING TERM, 1967. 457 
JONES UV. Tes uEAwen Co. 


also contained the following condition with respect to notice of ac- 
eldent: 


‘Notice. In the event of an accident, occurrence or loss, writ- 
ten notice containing particulars sufficient to identify the insured 
and also reasonably obtainable inforrnation with respect to the 
time, place and circumstances thereof, and the names and ad- 
dresses of the injured and of available witnesses shall be given 
by or for the insured to the Company or any of its authorized 
agents as soon as practicable . . . If claim is made or suit is 
brought against the insured he shall immediately forward to the 
Company every demand, notice, summons or other process re- 
ceived by him or his representative.’ 


“8. That Charles A. Jones instituted suit against Harold Leon 
Brown in Mecklenburg Superior Court on or about the 4th day of 
November, 1964, alleging that due to and as a direct and proximate 
result of the negligence of Harold Leon Brown, and the resulting 
collision, the plaintiff sustained personal injuries and damages to 
his automobile; that said complaint and summons were duly served 
on the defendant, Harold Leon Brown, by the Sheriff of Mecklen- 
burg County on the 5th day of November, 1964. That Harold Leon 
Brown did not report the accident to his insurance carrier, the de- 
fendant, State Farm Mutual Automobile Insurance Company, and 
did not notify said insurance company that suit had been instituted 
against him; that Harold Leon Brown did not file Form SR-1 and 
SR-21 with the Department of Motor Vehicles of North Carolina. 

“9 Plaintiff duly filed with the Department of Motor Vehicles 
of North Carolina the form commonly called the ‘blue form’ or offi- 
cially designated as ‘Driver’s Report of Motor Vehicle Traffic Acci- 
dent,’ Form SR-1 and SR-21. 

‘90. That in the month of February, 1965, a Judgment by De- 
fault and Inquiry was duly entered against said Brown and in fa- 
vor of said Jones; thereafter in due course, the Jury awarded dam- 
ages against Harold Leon Brown and in favor of the plaintiff in the 
amount of $5,000.00 for personal Injuries and $300.00 for property 
damages. 

“11. Thereafter, plaintiff’s attorney advised the defendant, State 
Farm Mutual Automobile Insurance Company, at its offices in Char- 
lotte, North Carolina, that plaintiff had obtained final Judgment 
against said Harold Leon Brown and made due demand for pay- 
ment of same; that execution on said Judgment obtained on the 15th 
day of February, 1965, was returned unsatisfied by the Sheriff of 


458 IN THE SUPREME COURT. [270 
JONES Uv. INSURANCE Co. 


Mecklenburg County, North Carolina, and still remains unsatis- 
fied. 

“12. That the legal liability of Harold Leon Brown for damages 
because of the personal injuries and property damages arising out 
of the use of the insured automobile has been finally determined by 
the aforesaid Judgment and the defendant has not paid or tendered 
payment of any part of the said Judgment against the insured. 

“13. That at the calendar call of the 26th Judicial District on 
Friday, February 12, 1965, the case of Charles A. Jones vs. Harold 
Leon Brown, 8.D. No. 53-745, was called by said calendar committee 
and placed on the trial calendar for the week beginning Tebruary 15, 
1965, and the said trial calendar was published on the bulletin board 
in the office of the Clerk of Mecklenburg Superior Court in the 
County Court House at Charlotte, North Carolina, and on the 
bulletin board in the Law Building in Charlotte, North Carolina, 
said bulletin boards being in a conspicuous place in each of said 
buildings. 

“14. That had any one communicated with the Personal Re- 
sponsibility Section, Attention Mr. Donald N. Freeman, Supervisor, 
of the Department of Motor Vehicles of North Carolina, prior to 
February 15, 1965, the date of the Judgment against Harold Leon 
Brown in the case of S.D. No 58-745, making inquiry as to the 
name and address of the liability insurance carrier of Harold Leon 
Brown as of October 21, 1964, said person, firm or corporation would 
have been advised that according to the records of said Safety Re- 
sponsibility Section of the Department of Motor Vehicles there was 
no ‘automobile liability insurance in effect at the time of the acci- 
dent,’ to wit, October 21, 1964, covering said Harold Leon Brown 
and his said 1955 Chevrolet automobile and such person, firm, or 
corporation would have been advised to communicate with Miss 
Alma Cates, Financial Security Section of said Department of Mo- 
tor Vehicles, with regard to any FS-1 filing on behalf of said Harold 
Leon Brown; that said Miss Alma Cates, if present in Court, would 
testify in her official capacity as an emplovee of the Financial Re- 
sponsibility Section of said Department, that had any person, firm, 
or corporation communicated with or contacted her at any time be- 
tween October 21, 1964, and February 15, 1965, inquiring as to the 
name and address of the insurance company furnishing coverage for 
Harold Leon Brown and his said 1955 Chevrolet automobile, she 
would have replied that according to the records of the Department 
of Motor Vehicles of North Carolina, there was no insurance cover- 
age by any liability insurance company of Harold Leon Brown and 
his said 1955 Chevrolet automobile for the reason that the FS-1 made 
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a part of the Complaint, was not prepared or filed with the De- 
partment of Motor Vehicles of North Carolina until February 22, 
1965. 

“15. Information pertaining to a person’s liability iImsurance 
through the North Carolina Automobile Assigned Risk Plan is avail- 
able only to the named insured, the insured’s producer of record, 
and the insurance company involved and the North Carolina De- 
partment of Motor Vehicles and that this is due to the fact that 
the records of the Assigned Risk Plan are not public records, 

“16. The specific vehicle described in the said policy issued by 
defendant insurance company under the Assigned Risk Plan was 
the vehicle involved in the collision with plaintiff’s automobile. 

“17. That the defendant sells and writes a large volume of au- 
tomobile liability insurance in North Carolina, among which is its 
legally required share of assigned risk automobile hability policies 
under G.S. 20-279.34; that the assigned risk portion of defendant’s 
business in North Carolina, when considered separate and apart 
from all other automobile liability insurance business it does in 
North Carolina, has not been profitable and defendant has lost 
money thereon which makes this type of business undesirable. 

“18. Defendant in its first pleading filed in this cause and there- 
after has maintained the position that to require it to pay the Judg- 
ment entered against Brown without notice and opportunity to de- 
fend the suit commenced against him by Jones, taken in connection 
with the fact that it was required to accept Brown as an insured un- 
der G.S. 20-279.34, would be to deprive the defendant of its prop- 
erty without due process of law and otherwise than by the law of the 
land in contravention of the Constitution of the United States of 
America and of the State of North Carolina. 

“19. The parties have stipulated that the only question to be 
decided in this case is the constitutionality of G.S. Sees. 20-279.21(f) 
and 20-279.34 as applied to the facts set forth in this case, 

“Upon the foregoing Findings of Fact, the Court makes the fol- 
lowing Conclusions of Law: 

“1. The liability of the defendant insurance carrier under said 
insurance policy became absolute when the loss or damage to plain- 
tiff occurred, to wit, October 21, 1964, the time of the collision of 
plaintiff’s Pontiac automobile and Brown’s Chevrolet automobile. 

“2. Subsequent violations of the terms of the insurance policy 
by the insured, Harold Leon Brown, cannot and did not operate to 
defeat or avoid the said policy so as to bar recovery by plaintiff 
within the limits provided by the Act; that Harold Leon Brown, the 
insured’s, failure to comply with the said insurance policy provisions 
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and to notify the defendant, State Farm Mutual Automobile Insur- 
ance Company, of the accident and the law suit did not defeat plain- 
tiff’s right to recover from said defendant the amount of the Judg- 
ment by which Harold Leon Brown’s legal obligation to plaintiff 
was finally determined. 

“3. That G.S. 20-279.21 and G.S. 20-279.84 and the regulations 
of the Commissioner of Insurance issued pursuant thereto do not 
within the meaning of the Fourteenth Amendment to the Constitu- 
tion of the United States and Sections 1 and 17 of Article I of the 
Constitution of North Carolina, deprive the defendant, State Farm 
Mutual Automobile Insurance Company, of its property without 
due process of law, nor are such statutes and regulations unreason- 
able, arbitrary, capricious, nor do they work a penalty or forfeiture 
against the defendant, which constitutes an unreasonable burden 
upon the exercise of the lawful business of the defendant. 

“It Is, THEREFORE, ORDERED, ADJUDGED, AND DercreEep that the 
plaintiff have and recover of the defendant the sum of $5,300.00 
plus interest from February 15, 1964, the costs of the Court in the 
action entitled ‘Charles A. Jones vs. Harold Leon Brown’ and the 
costs of this action, to be taxed by the Clerk.” 

Defendant excepted (1) to the court’s failure to make additional 
findings of fact as requested by defendant, and (2) to each of the 
court’s conclusions of law, and (3) to the signing and entry of the 
judgment. 


Elbert E. Foster and Nick J. Miller for plaintiff appellee. 

Carpenter, Webb & Golding for defendant appellant. 

Attorney General Bruton and Assistant Attorney General Harrell 
for the State as amici cure. 


Bossitt, J. The Vehicle Financial Responsibility Act of 1957, 
G.S. Chapter 20, Article 18, requires every owner of a motor vehicle, 
aS & prerequisite to the registration thereof, to show “proof of finan- 
cial responsibility” in the manner prescribed by the Motor Vehicle 
Safety and Financial Responsibility Act of 1953, G.S. Chapter 20, 
Article 9A. G.S, 20-314. 

The manifest purpose of the 1957 Act was to provide protection, 
within the required limits, to persons injured or damaged by the 
negligent operation of a motor vehicle; and, in respect of a “motor 
vehicle liability policy,” to provide such protection notwithstanding 
violations of policy provisions by the owner subsequent to accidents 
on which such injured parties base their claims. Swain v. Insurance 
Co., 2538 N.C. 120, 126, 116 S.E. 2d 482, 487. “The primary pur- 
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pose of compulsory motor vehicle liability insurance is to compen- 
sate innocent victims who have been injured by financially irrespon- 
sible motorists.” Insurance Co. v. Roberts, 261 N.C. 285, 290, 134 
S.E. 2d 654, 659. The 1957 Act is a remedial statute and will be 
liberally construed “to carry out its beneficent purpose of providing 
compensation to those who have been injured by automobiles.” 7 
Am. Jur. 2d, Automobile Insurance § 6; Moore wu. Insurance Co., 
post, 532, 155 S.E. 2d 128. 

When sued by plaintiff, Brown did not turn over to defendant 
either the summons or the complaint; nor did he notify defendant 
that he had been sued. With reference to accidents occurring prior 
to the effective date of the 1957 Act, such policy violations would 
constitute a valid and complete defense. Muncie v. Insurance Co., 
253 N.C. 74, 116 S.E. 2d 474, and cases cited; Clemmons v. Insur- 
ance Co., 267 N.C. 495, 148 S.E. 2d 640. The law as stated in Muncie 
and in Clemmons is presently applicable to coverage “in excess of 
or in addition to the coverage specified for a motor vehicle liability 
policy” as defined in G.S. 20-279.21. In this connection, see GS. 
20-279.21(g¢). However, as to the compulsory coverage provided by 
a “motor vehicle liability policy,” as defined in G.S. 20-279.21, is- 
sued as “proof of financial responsibility” as defined in G.S. 20-279.1, 
the statute provides explicitly that “no violation of said policy shall 
defeat or void said policy.” G.S. 20-279.21(f) (1). The policy here 
under consideration provides such compulsory coverage and no more. 

If defendant had voluntarily issued its “motor vehicle liability 
policy” to Brown, Swain v. Insurance Co., supra, and Lane v. Insur- 
ance Co., 258 N.C. 318, 128 S.E. 2d 398, would control decision and 
require affirmance. Also, see Royal Indemnity Co. v. Olmstead, 198 
F. 2d 451, 31 A.L.R. 2d 635, and Annotation, 31 A.L.R. 2d 645 et 
seg. The factual situations in Swain and in the present action are 
alike in all essentials except that in Swain the policy was issued 
voluntarily and here the policy was issued as an assigned risk 
policy. Relevant to the constitutional questions raised in Swain, this 
Court said: ‘““‘When defendant voluntarily issued its policy to Owens, 
it did so with full knowledge that the provisions of G.S. 20-279.21 
(f)(1) became a part thereof as fully as if written therein; and, 
having voluntarily assumed the risk, it may not challenge the con- 
stitutionality of the statutory provisions.” In Lane, although the 
policy was referred to as an assigned risk policy, the constitutional 
question with reference thereto which the defendant attempted to 
raise for the first time in this Court was not decided or discussed. 
Lane was decided on authority of Swain. 

The question for decision is whether G.S. 20-279.21(f) (1) when 
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applied to an assigned risk policy issued in compliance with the plan 
set forth in G.S. 20-279.34 and regulations pursuant thereto ‘‘de- 
prives the defendant of its property without due process of law and 
otherwise than by the law of the land in contravention of the Four- 
teenth Amendment to the Constitution of the United States of Amer- 
ica and Sections 1 and 17 of Article I of the Constitution of North 
Carolina.” | 

All briefs refer to this question as one of first impression. 

The pleadings herein raise no issues as to Brown’s actionable 
negligence or as to the extent of plaintiff’s injuries. The question pre- 
sented 1s whether plaintiff is entitled to recover from this defendant 
the amount of the judgment plaintiff obtained against Brown. De- 
fendant contends that the judgment of the court below, which re- 
quires that it pay the amount of plaintiff’s judgment against Brown 
notwithstanding it had no notice of or opportunity to defend said 
action, constitutes a denial of his constitutional right to procedural 
due process. 

We consider first whether plaintiff could have instituted and 
maintained an action against defendant otherwise than on the judg- 
ment he obtained against Brown. 

In the Annotation, “Joinder of insurer and insured under policy 
of compulsory indemnity or liability insurance in action by injured 
third person,” in 20 A.L.R. 2d 1097, at p. 1102, the author states: 
“In the absence of particular statutory or policy provisions which 
in some instances have induced the courts to depart therefrom, the 
prevailing rule is that the insurer under a compulsory insurance 
policy may be joined as a defendant with the insured in an action 
by an injured third person, on the theory that, under the statutes 
requiring and controlling compulsory insurance, a direct or joint 
right is created in favor of the injured person against both the in- 
sured and the insurer.” (Our italics.) 

With reference to required coverage provided for the protection 
of the public by carriers operating under the authority of licenses 
granted by the North Carolina Utilities Commission, G.S. 62-274 
provides that no “insurance company or surety executing any in- 
surance policy, bond, or other security for the protection of the 
public, as provided in § 62-268, or as provided in § 62-112, (shall) 
be joined with the assured carrier in any action or suit for damages, 
debt, or claim thereby secured . . .” In connection with such car- 
riers, attention is directed to Harnson v. Transit Co., 192 N.C. 545, 
135 S.E. 460, and Williams v. Motor Lines, 195 N.C. 682, 148 S.E. 
256. In Harrison, based on a 1925 statute, it was held that a judg- 
ment against the carrier was not a prerequisite to a suit on the 
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policy or bond, and that it was proper for plaintiff to Join the in- 
sured carrier and its insurer in the same action. In Williams, in ac- 
cordance with the express provisions of the 1927 Act referred to 
therein, which repealed the 1925 Act on which Harrison was based, 
it was held that the insurer could not be joined in an action against 
the insured. 

In Watson v. Employers Liability Assur. Corp., 348 U.S. 66, 99 
L. Ed. 74, 75 S. Ct. 166, the Louisiana statute there under considera- 
tion gave an injured person a right of direct action against the in- 
surer before final determination of the insured’s obligation to pay, 
and expressly recognized, as to injury occurring in Louisiana, such 
right of direct action irrespective of whether the policy sued upon 
was written or delivered in Louisiana, and notwithstanding it con- 
tained a clause forbidding such direct action. The statute also re- 
quired that a foreign insurance company consent to such direct ac- 
tion in order to obtain a certificate to do business in the state. It 
was held that this statute did not violate the due process clause of 
the Fourteenth Amendment in respect of an injury occurring in 
Louisiana even though the particular policy was negotiated, issued 
and delivered in another state. 

We find no North Carolina statute other than G.S. 62-274, quoted 
above, authorizing or prohibiting a suit against a liability insurer 
alone or jointly with its insured by a person allegedly injured by 
the negligence of the insured. Whether, in the absence of a control- 
ling statutory or policy provision plaintiff could have sued defend- 
ant alone or jointly with Brown in an action to determine Brown’s 
liability, if any, to plaintiff, is not presented. 

The policy issued by defendant to Brown contains the following 
provisions: “No action shal] lie against the company unless, as a 
condition precedent thereto, the insured shall have fully complied 
with all the terms of this policy, nor until the amount of the insured’s 
obligation to pay shall have heen finally determined either by judg- 
ment against the insured after actual trial or by written agreement 
of the insured, the claimant and the company. Any person or organ- 
ization or the legal representative thereof who has secured such judg- 
ment or written agreement shall thereafter be entitled to recover 
under this policy to the extent of the insurance afforded by this pol- 
icy. Nothing contained in this policy shall give any person or or- 
ganization any right to join the company as a co-defendant in any 
action against the insured to determine the insured’s liabilitv.” 

Under the insuring agreements of the policy, defendant became 
obligated “(t)o pay on behalf of the insured all sums which the in- 
sured shall become legally obligated to pav as damages” because of 
personal injuries or property damage caused by accident and aris- 
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ing out of the ownership, maintenance or use of the insured auto- 
mobile. 

As provided in G.S. 20-279.21(f) (1), this liability beeame abso- 
lute when plaintiff’s injury and damage occurred notwithstanding 
Brown’s subsequent violations of his obligations to defendant under 
the policy provisions. Brown’s liability to plaintiff was established 
by a judgment obtained in accordance with approved legal pro- 
cedure. As between plaintiff and Brown, all requirements of due 
process were met. The provision in the “no action” clause with 
reference to judgment “after actual trial” is valid only when con- 
strued as a defense to a judgment obtained against an insured hy 
consent or through collusion. Although invalid. in the respects and 
to the extent indicated, we are of opinion, and so decide, that the 
“no action” clause precludes an injured person from instituting and 
maintaining an action against the insurer otherwise than on a judg- 
ment properly obtained against the insured through approved legal 
procedure. 

Defendant elected to incorporate the quoted provision in the 
policy it issued to Brown. By reason thereof, plaintiff had no right 
to institute and maintain an action against defendant unless and 
until Brown’s liability to plaintiff had been determined by judgment. 

As required by the policy provisions, plaintiff sued and obtained 
judgment against Brown in accordance with approved legal pro- 
cedure. Unless and until set aside, this judgment constituted a final 
adjudication and determination of Brown’s legal liability to plain- 
tiff. In this connection, see Sanders v. Chavis, 248 N.C. 380, 90 S.E. 
2d 749; also, Sanders v. Travelers Indemnity Company, 144 F. Supp. 
742 (M.D.N.C.). The record discloses no ground on which defendant 
can defeat Brown’s obligation to plaintiff. 

We see no reason why defendant cannot, if it so desires, delete 
its “no action” clause from assigned risk or other policies provid- 
ing coverage within the compulsory limits. Too, we refrain from 
discussing possibilities with reference to the adoption of new statu- 
tory or policy provisions that would assure notice to defendant of 
the pendency of an action against its insured before a judgment that 
would bind defendant could be entered. These are matters to he con- 
sidered by defendant and its counsel in the light of all relevant fac- 
tors. 

Plaintiff, in compliance with the provisions of the policy issued 
by defendant to Brown, pursued the only remedy available to him, 
that is, an action against Brown in which he obtained judgment 
establishing Brown’s legal liability to him. Defendant is obligated 
to discharge Brown’s liability as established by said judgment. The 
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fact that defendant had no knowledge or notice of plaintiff’s action 
against Brown before judgment had been entered does not censtitute 
a denial of procedural due process. 

There remains for consideration whether the judgment of the 
court below denies to defendant its constitutional right to substan- 
tive due process. G.S. 20-279.21(f) (1), as interpreted and applied 
by this Court, deprives it of defenses otherwise available under its 
(standard) policy provisions. Defendant contends the requirement 
that it be so bound by a policy issued on a risk it did not volun- 
tarily accept constitutes a denial of substantive due process. 

The Assigned Risk Plan authorized by G.S. 20-279.34 is “for the 
equitable apportionment” among insurance carriers licensed to write 
motor vehicle insurance in this State or “those applicants for motor 
vehicle liability policies who are required to file proof of financial 
responsibility under this article (9A) but who are unable to secure 
such insurance through ordinary methods.” All insurance carriers, 
as a prerequisite to engaging and writing such insurance in this 
State, must subscribe to, and participate in, the plans and _ pro- 
cedures constituting the assigned risk plan. 

In Calforma Auto. Asso. v. Maloney, 341 U.S. 105, 95 L. Ed. 
788, 71 8S. Ct. 601, 1t was held that the provisions of a compulsory 
assigned risk law of California did not violate the due process clause 
of the Fourteenth Amendment. The basic factual situation is well 
summarized by the reporter (L. Ed.) as follows: “The right of an 
Insurance association to do business in California was revoked for 
its failure to comply with a statute which made it mandatory on all 
automobile liability insurers to subscribe to a plan for the cquitable 
apportionment among such insurers of applicants who are in good 
faith entitled to but are unable to procure such insurance through 
ordinary methods.” The plaintiff having failed to subseribe to such 
plan, the Insurance Commissioner had suspended its license to trans- 
act automobile liability insurance business in California. The plain- 
tiff’s unsuccessful action was for “a writ of mandate” to compel the 
Insurance Commissioner to restore its right to do business without 
subscribing to said California act. 

Clearly, the fact that defendant is required to issue assigned 
risk policies as a condition of transacting liability insurance busi- 
ness in North Carolina does not constitute a denial of due process 
in violation of State and Federal constitutional provisions. 

The gist of defendant’s contentions is stated in an assignment of 
error as follows: “A statutory scheme which compels the issue of a 
policy under the Assigned Risk Plan without providing reasonable 
means for notice to the insurer and opportunity to defend a suit 
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against the Assigned Risk insured concurrently permits arbitrary, 
unreasonable, and unnecessary windfall to the personal injury claim- 
ant and an unreasonable, arbitrary, capricious, forfeiture and loss 
to the insurer. Permitting an accident victim to recover ‘damages’ 
through default proceedings in excess of legitimate compensation 
for injury actually incurred bears no real and substantial relation- 
ship to a valid statutory policy intended to assure the accident vic- 
tim of just compensation for his injuries.” 

Defendant assigns as error the court’s failure to make requested 
findings of fact. The requested findings involve primarily evidential 
facts tending to support the court’s Finding of Fact No. 17, namely, 
“that the assigned risk portion of defendant’s business in North 
Carolina, when considered separate and apart from all other auto- 
mobile liability insurance business it does in North Carolina, has 
not been profitable and defendant has lost money thereon which 
makes this type of business undesirable.” 

As stated by Mr. Justice Douglas in California Auto. Asso. v. 
Maloney, supra: “(T)he state requires in the public interest each 
member of a business to assume a pro rata share of a burden which 
modern conditions have made incident to the business.” Defendant’s 
status is the same as that of all companies licensed to write motor 
vehicle liability insurance in this State. It assumes its pro rata part 
and no more of whatever additional burden is placed on it by the 
Assigned Risk Plan. If lability insurance carriers are required to 
conduct their business and issue policies at rates that are confiscatory 
and are thereby deprived of substantive due process, the remedy is 
by a general direct attack upon such rates on these grounds, not by 
way of defense in an action involving one policy issued in ordinary 
course in compliance with the regulations of the Assigned Risk Plan. 

G.S. 20-279.84 provides that the Commissioner of Insurance “is 
authorized but not required to establish rates for assigned risk lia- 
bility policies which are higher than approved manual rates.” De- 
fendant asserts that “(i)n those states other than North Carolina in 
which the defendant operates under an Assigned Risk Plan, there 
is some differential or surcharge to the insured affording to the com- 
pany a greater premium for this class of business.” Pertinent to this 
contention, the court’s Finding of Fact No. 5 is as follows: “For 
persons who purchase their automobile lability insurance through 
the Assigned Risk Plan, the rates are exactly the same for the same 
coverage limits and for the same individuals under the same ctr- 
cumstances whether the insurance is written through the Plan or 
voluntarily in the regular market.” (Our italics.) The meaning is 
clarified by the following testimony of defendant’s witness, the as- 
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sistant manager of the North Carolina Automobile Assigned Risk 
Plan: “It is the Commissioner of Insurance who makes the determi- 
nation that applicants for assigned risk insurance would pay tae 
same rates as those people with the same driving record who buy 
automobile insurance on the open market.” There is no evidence as 
to policies, if any, issued voluntanly to persons whose driving record 
ordinarily would necessitate that they obtain lability insurance un- 
der the Assigned Risk Plan. If the rates established for assigned 
risk liability policies under the Assigned Risk Plan are confiscatory 
and therefore deny substantive due process, the remedy is by general 
direct attack upon such rates on these grounds, not by way of de- 
fense in an action involving one policy issued in regular course in 
compliance with the regulations of the Assigned Risk Plan. 

It may be advisable to provide by statute or by policy provision 
that a liability insurer be given an opportunity, notwithstanding 
policy violations by its insured, to contest, in an action against it, 
alone or jointly with its insured, issues as to its insured’s hability 
and the extent of damage to the injured party. Presumably, defend- 
ant prefers that no action be instituted against it except on a judg- 
ment, obtained in a prior action to which it was not a party, which 
finally adjudicates and determines the liability of its insured. 

Defendant refers to a possible windfall to plaintiff. These facts 
are noted: Plaintiff’s counsel did not act in haste to obtain judg- 
ment by default and inquiry or final judgment. Moreover, the record 
furnishes no basis for a finding that Brown was not legally liable to 
plaintiff or that the jury awarded excessive damages. Nor is there 
any suggestion of collusion between plaintiff and Brown. 

It is noted again that this action relates solely to compulsory cov- 
erage provided by a “motor vehicle lability policy” issued as “proof 
of financial responsibility.” It is noted also that the policy issued by 
defendant to Brown contained the provision authorized by G.S. 
20-279.21(h), to wit: “Any motor vehicle lability policy may pro- 
vide that the insured shall reimburse the insurance carrier for any 
payment the insurance carrier would not have been obligated to 
make under the terms of the policy except for the provisions of this 
article.” 

For the reasons stated, we are of opinion, and so decide, that the 
judgment of the court below should be and 1s affirmed. 

Affirmed. 


ParkER, C.J., concurs in the result. 


Puess, J., dissents. 
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STATE OF NORTH CAROLINA v. WARNER FOWLER, Arias JOHNNY 
RINGO GRAHAM. 


(Filed 20 June, 1967.) 


1. Criminal Law § 139— 


The Supreme Court will review the record on appeal from a death sen- 
tence with minute care to the end that it may affirmatively appear that 
all proper safeguards have been vouchsafed the defendant. 


2. Criminal Law § 84; Homicide § 17— 


A State’s witness testified to the effect that, as a police officer was at- 
tempting to lock defendant in a cell, defendant threw the officer down, 
took his gun, forced the officer into a cell and shot the officer without 
saying anything. Another witness, for the purpose of corroboration, was 
permitted to testify to prior consistent statements of the first witness, but 
testified further that the first witness stated that defendant, before firing 
the shot, said that he “was sorry but he had to do this.” Held: The further 
testimony did not corroborate the first witness and was therefore incom- 
petent for this purpose, and was highly prejudicial as tending to establish 
premeditation and deliberation. 


8. Criminal Law § 189— 


In this homicide prosecution, a witness, in testifying to prior consistent 
statements of the witness for the purpose of correboration, added in- 
criminating statements which were not in corroboration of the witness 
but were in contradiction. The trial judge repeated the incompetent tes- 
timony in his charge. Held: Defendant having been convicted of a capital 
offense, the Supreme Court will take cognizance of the error ex mero 
motu, notwithstanding the absence of motion by defendant’s counsel to 
strike the incompetent testimony. 


AppEAL by defendant from Copeland, S.J., January, 1966 Crim- 
inal Session, WaYNE Superior Court. 

The Wayne County Grand Jury returned a true bill of indict- 
ment charging Warner Fowler (alias Johnny Ringe Graham) with 
the first degree murder of W. B. Braswell. The offense occurred on 
November 13, 1965. 

At the January, 1966 Session of Wayne Superior Court, the de- 
fendant was tried upon the indictment. The jury returned a verdict 
of guilty of murder in the first degree with the recommendation that 
punishment shall be imprisonment for life in the State’s prison. On 
appeal, this Court awarded a new trial. 

The new trial resulted in a verdict of guilty of murder in the 
first degree. The jury failed to make any recommendation. The 
Court imposed a sentence of death. The defendant, by this appeal, 
seeks a new trial. The grounds for the appeal will be discussed in 
the opinion. 
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T. W. Bruton, Attorney General; Millard R. Rich, Jr., Assistant 
Attorney General for the State. 
John H. Kerr, III, for defendant appellant. 


Hicerns, J. Each case which comes here is important to the 
parties involved and receives a careful review of the legal questions 
presented for decision. However, it is the uniform practice of this 
Court in every case in which a death sentence has been pronounced 
to examine and review the record with minute care to the end it 
may affirmatively appear that all proper safeguards have been 
vouchsafed the unfortunate accused before his life is taken by the 
State. 

In this case the evidence disclosed that on the morning of No- 
vember 13, 1965 the defendant and his girlfriend, Ruby Rivers (both 
under the influence of liquor) were engaged in a fight on the streets 
of Fremont. As police officer W. B. Braswell appeared, Ruby ran and 
hid in an automobile in the rear of a grocery store. Officer Braswell 
arrested both participants and took them to the city jail. No one 
seems to have been in the jail at the time the officer entered with 
his prisoners. He locked Ruby in cell No. 1, opened the door to cell 
No. 2 and ordered the defendant to enter. The defendant refused. 
Ruby Rivers, a witness for the State, testified: 


“. . (1) saw the defendant throw Mr. Braswell down. Mr. 
Braswell fell in the hallway. Johnny was trying to take the gun 
out of the holster and Mr. Braswell was trying to hold the gun 
in the holster. The defendant got the gun and the key ring. The 
defendant told Mr. Braswell to get to his feet and go into the 
cell. Mr. Braswell went into the cell. After that I couldn’t see 
Mr. Braswell because I couldn’t see around the cell because I 
was locked up. I could see the defendant because he was still 
standing in front of the cell. I couldn’t see Mr. Braswell. I saw 
the defendant when he shot Mr. Braswell. He fired the gun once. 
I saw the defendant holding the gun before he fired it. He was 
pointing the gun towards the cell, the number two cell. 


# + * 


Right after the defendant took the gun away from Mr. Braswell 
and before the shooting, Mr. Braswell said, ‘You’ve got the gun, 
now take it and go.’ The defendant didn’t say anvthing then. 


) 


After Ruby Rivers had completed her testimony the State calied 
James Sasser, a police officer, for the purpose of corroborating the 
story told by Ruby Rivers. The defendant objected. The Court over- 
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ruled the objection. Witness Sasser, for the purpose of corroboration, 
testified: 


“. , (S)he said that at that pomt Mr. Braswell pleaded with 
him and said, ‘You have my gun, please go on, just leave,’ the 
words she used. SHE Sain THat Jotrnny Rinco Hap Movep 
Away From Mr. BrasweLtt Some Distance WitH THE Gun 
Pointing Towarps Him Anp AT Tuat Point He Totp Him He 
Was Sorry But He Hap To Do Tits, . . 


* * * 


Court: Hold that for a minute, right there. Go ahead.” 


Officer Sasser testified, quoting Ruby Rivers, that before firing the 
fatal shot the defendant “told him he was sorry but he had to do 
this.” 

The Court charged “. . . that Ruby Rivers told Deputy Sheriff 
Sasser . . . that Johnny Ringo snatched it (pistol) out of the 
holster . . . backed up three or four feet . . . had the gun in 
his hand . . . and said ‘I am sorry, I got to do this,’ . . . shoved 
him into the cell . . . held the gun out in front and fired it at that 
time.” The foregoing is the subject of the defendant’s Exception No. 
78, Assignment of Error Group 5. 

A comparison of the testimony of Deputy Sheriff Sasser, quot- 
ing Ruby Rivers, and the summary of that evidence in the Court’s 
charge, makes it rather obvious the Court’s interruption of Sasser’s 
testimony was to enable it to make a note of what the officer said. 
If the Court stopped the proceedings for the purpose of making a 
memorandum of the testimony for use in the charge, the interrup- 
tion served to emphasize the importance of the testimony. State v. 
Moore, 262 N.C. 481, 187 S.E. 2d 812. The statement “TI am sorry, 
I got to do this” signifies deliberation and a pre-fixed purpose to 
kill. The trouble is the quotation did not corroborate Ruby Rivers, 
In fact, it flatly contradicted her evidence. She testified, “Right 
after the defendant took the gun away from Mr. Braswell and _ be- 
fore the shooting, Mr. Braswell said ‘You’ve got the gun. Now take 
it and go.’ The defendant did not say anything.” A careful check of 
the record before us fails to disclose that Ruby Rivers, at any time, 
testified the defendant said “I am sorry, I got to do this,” or any- 
thing of like import. 

Both Ruby Rivers and officer Sasser testified for the State in the 
former trial. We have examined the record filed here on the former 
appeal. Neither Ruby Rivers nor officer Sasser testified the defend- 
ant made the statement quoted in the preceding paragraph or any- 
thing similar thereto. The statement came into the case for the first 
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time through the testimony of officer Sasser, which purported to be 
for corroboration only. We do not suggest for one moment that Ruby 
Rivers did not make the statement officer Sasser attributed to her, 
but we do say the statement was not in corroboration of anything 
Ruby Rivers had testified to and hence was not properly admissible 
in evidence. A review of the record of the former appeal and the 
record before us now discloses the only essential difference in the 
State’s evidence in the trials is the addition of the “corroborative 
evidence” of officer Sasser in the latter. This “corroborative evidence” 
may account for the difference in the judgments —- hfe imprisonment 
in the first trial — death in the second. 

We are confronted with the question whether the Court, on its 
own motion, should have withdrawn from the jury the damaging 
statement Sasser attributed to Ruby Rivers. When Sasser was called 
by the Solicitor for the purpose of corroborating her testimony, the 
defendant objected. At the time the Court properly overruled the 
objection, assuming, of course, that what the officer said would tend 
to corroborate her testimony. When, however, it became apparent 
the statement was in contradiction, and not in corroboration, defend- 
ant’s counsel should have moved to strike. This he did not do. Should 
not the Court have so acted on its motion and instructed the jurv to 
disregard the testimony? 

In passing on the question, we must remember the Court had 
quoted to the jury the corroborating evidence and had instructed 
the jurors to consider it 1f they found it to be corroborative. This 
Court, in State v. McCoy, 236 N.C. 121, 71 S.E. 2d 921 (a capital 
case) said: 


“In this enlightened age the humanity of the law is such that 
no man shall suffer death as a penalty for crime, except upon 
conviction in a trial free from substantial error and in which 
the constitutional and statutory safeguards for the protection 
of his rights have been scrupulously observed. Therefore, in all 
capital cases reaching this Court, it is the settled policy to ex- 
amine the record for the ascertainment of reversible error. S. 
v. Watson, 208 N.C. 70, 179 S.E. 455; S. v. Stovall, 214 N.C. 
695, 200 S.E. 426; S. v. Afoore, 216 N.C. 543, 5 S.E. 2d 719; 
S. v. Williams, 216 N.C. 740, 6 S.E. 2d 492; S. v. Page, 217 N.C. 
288, 7 S.E. 2d 559; 8. v. Morraw, 220 N.C. 441, 17 S.E. 2d 507; 
S. v. Brooks, 224 N.C. 627, 31 35.E. 2d 754; S. v. West, 229 N.C. 
416, 50 S.E. 2d 3; S. v. Garner, 230 N.C. 66, 51 S.E. 2d 895. If, 
upon such an examination, error is found, it then becomes the 
duty of the Court upon its own motion to recognize and act 
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upon the error so found. S. v. Sermons, 212 N.C. 767, 194 S.E. 
469. This rule obtains whether the prisoner be prince or pauper.” 


* * +i 


“ . . (While an inaccurate statement of facts contained in 
the evidence should be called to the attention of the court dur- 
ing or at the conclusion of the charge in order that the error 
might be corrected, a statement of a material fact not shown in 
the evidence constitutes reversible error. S. v. Love, 187 N.C. 
32, 121 S.E. 20.” 


And, in State v. Knight, 248 N.C. 384, 103 S.E. 2d 452, this Court 
said: 


« . , (W)hile the error is not assigned by the defendant, 
nevertheless, since we are here dealing with a capital case, we 
take cognizance of the error ex mero motu.” 


The jury got this picture from the evidence of Ruby Rivers, the 
only eye witness. As the officer, with his prisoners, entered the jail, 
he locked Ruby in cell No. 1 and ordered the defendant to enter 
cell No. 2. The defendant refused. A scuffle ensued over the officer’s 
revolver, which the defendant forcibly took from him. The defend- 
ant forced the officer into the cell, the officer saying, ‘“You’ve got 
the gun, now take it and go”, the defendant fired the fata! shot 
without saying anything. Officer Sasser had Ruby quoting the de- 
fendant as saying, immediately before the fatal shot, “I am sorry, I 
got to do this.” The latter describes a fixed and premeditated pur- 
pose to kill. Not only did the Court charge the jury to consider 
Sasser’s statement if the jury found it corroborated the witness, but 
stopped the officer in the recital and then directed him to continue 
his evidence. If Sasser’s evidence needed emphasis, the Court’s ac- 
tion served heavily to underscore it. A couple of exceptions inserted 
in the record at the right place and assignments of error based 
thereon would have made the task of ordering a new trial very 
simple, but in the light of the practice in the cases cited and in 
State v. Herring, 226 N.C, 213, 37 S.E. 2d 319, we scem to be re- 
quired to overlook the formality in a capital case and pick up any 
errors that appear in the record, whether excepted to and assigned 
or not. In view of these decisions, we, not without reluctance, hold 
that the defendant should have a new trial where the rules of evi- 
dence are scrupulously observed. The present counsel of record did 
not participate in the trial. He was appointed to prepare and argue 
the appeal. The brief and the argument have been helpful to the 
Court. 

New trial. 
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GEORGE R. GRANT, Executor of REBECCA KENNEDY, DECEASED, PE- 
TITIONER, v. SARAH KENNEDY BANKS, WYLANTA McKAY BUCKNER, 
DAVID E. BUCKNER, JR., JOHN HERBERT BUCKNER, RUTH BRIS- 
TOW, JOHN SAMUEL BANKS, REBECCA DIXON BUNDY, ELIZA- 
BETH W. LUNDY, HAZEL WIDDIFIELD WELLS, MARGARET W. 
RITTER, JEANETTE PALESE, SAM WIDDIFIELD, JR., INEZ W. 
BLAKELEY, FRANCES W. MATTHEWS, WILLIAM WIDDIFIELD, 
N. DOUGLAS MATTHEWS. DOROTHY LOUISE MATTHEWS LANG- 
LEY, CHARLES THOMAS MATTHEWS, Mrnor; JANET AYERS, MINor; 
REBECCA AYERS, Minor; TRUSTEES OF THE METHODIST HOME 
FOR CHILDREN, INC., anp HOME FEDERAL SAVINGS & LOAN AS- 
SOCIATION OF FAYETTEVILLE, Aa CorporaATION, RESPONDENTS, 


(Filed 20 June, 1967.) 


1. Wills § 66— 

Where, subsequent to the execution of a will devising described real 
estate to a named beneficiary, testatrix becomes incompetent and remains 
incompetent until her death, and during her incompetency her trustee sells 
the real estate under order of court for the support of testatrix, the doc- 
trine of ademption does not apply, and the devisee is entitled to the funds 
traceable to the proceeds of sale to the extent that such funds are not 
needed to meet debts of the estate or cost of administration. G.S. 33-82. 

2. Insane Persons § 4— 

The trustee appointed for an incompetent is merely the custodian, man- 
ager or conservator of the incompetent’s estate. and the legal title to the 
property remains in the incompetent, and upon sale of the property under 
order of court the doctrine of equitable conversion will be applied to 
funds remaining after the death of the incompetent. 

8. Appeal and Error § 49-— 


The judge’s findings of fact upon waiver of trial by jury are conclu. 
sive when supported by competent evidence. 


AppgaL by Respondents William Widdifield, Jeannette Palese, 
Frances W. Matthews, Sarah Kennedy Banks, Sam Widdifield, Jr., 
and Inez W. Blakeley from Clark, S.J., June 1965 Regular Civil 
Session of CUMBERLAND. 

Petition brought under the North Carolina Uniform Declaratory 
Judgment Act, G.S. 1-253 et seq., for construction of a will and for 
instructions in the administration of the estate of Rebecca Kennedy, 
deceased. 

Deceased executed a will dated 13 November 1951. At that time 
she owned miscellaneous personal property, including three savings 
accounts, and two separate tracts of real property, one being her 
homeplace and the other a lot on which was situate a leased store 
building. The provisions of Mrs. Kennedy’s will are substantially as 
follows. Items First and Second provide for the disposition of various 
personal property and certain specific cash legacies. Item Fourth 
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provides for the prompt sale of her homeplace and bequeathes cer- 
tain cash legacies. It further provides that after payment of the debts 
of the estate and cost of administration the residue in the hands of 
the executor is to be distributed among the children of testatrix’s 
brothers, Sam Widdifield and William Widdifield, or to the children 
of any deceased child. George R. Grant, petitioner herein, was ap- 
pointed executor of the estate by Item Fifth. Item Third of the will 
is as follows: 


“Subject to the right of my estate to the possession, control, 
rents and profits for two years after the date of my death, I 
give and devise my storehouse and lot, located on the North 
side of Hay Street, in the City of Fayetteville, N. C., and known 
as the J. L. Kennedy store, to the Methodist Orphanage, owned 
and operated by the North Carolina Conference of the Meth- 
odist Church, and now located at Raleigh, North Carolina, in 
fee simple and absolute, except for the rights of my estate for 
two years as above set out, said property to be turned over and 
delivered to said Methodist Orphanage by my executor, here- 
inafter named, at the expiration of two years after the date of 
my death. This bequest is made at the suggestion of my beloved 
husband, J. L. Kennedy, deceased, and I urgently request that 
said store property not be sold for a period of twenty-five years 
after my death.” 


On 6 March 1957, testatrix was struck and seriously injured by 
a motor vehicle. By judgment rendered 29 May 1957 she was ad- 
judged mentally incompetent and George R. Grant was appointed 
trustee of her estate. She remained incompetent until her death. 

From the date of the accident until her death on 16 November 
1964 Mrs. Kennedy required constant medical, nursing and custodial 
care, first in a hospital and then for the remainder of her life in a 
nursing home. This care proved extremely costly and caused an ap- 
preciable drain on the assets of the estate, requiring the trustee to 
consume the funds in the three savings accounts mentioned above. 
Prior to their depletion, however, the trustee filed petition on 20 
July 1957 requesting authority from the court to sell the homeplace. 
In support of this petition, the trustee offered evidence, inter alia, 
that the sale of the house and lot would be in the best interest of the 
estate, and that it was very unlikely Mrs. Kennedy would ever be 
able to return home. The petition was granted on 30 July 1957, and 
her homeplace was sold for a price of $17,500. 

On 3 July 1962, the trustee petitioned the court for authority to 
borrow $10,000 for the continued support of Mrs. Kennedy, using the 
store building and lot as security. In support of his petition, the 
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trustee showed the court that the nursing and medical expenses re- 
quired for the support of Mrs. Kennedy were averaging $12,000 a 
year, and that the only income to the estate was from the rental of 
the store, which amounted to $5,440 a year. The petition was allowed 
by order dated 3 July 1962. 

On 24 May 1963, the trustee petitioned the court that he be per- 
mitted to sell at public auction the lot and store building situated 
thereon in order to provide assets for the maintenance of Mrs. 
Kennedy. “That in support of his petition he sets forth that the in- 
competent, Rebecca Kennedy, was then 92 years of age and required 
24 hour’s nursing and other medical care and that her health was 
deteriorating rapidly. He reiterated the statement of her continuing 
expenses approximately $12,000 per year and averred that all other 
assets and cash reserves had been exhausted and that he, as Trustee, 
had only enough cash to pay said incompetent’s expenses ‘for an- 
other six months or so.’ In the petition he further averred that the 
existing lease on the property expired June 80, 1963, and that it 
would not be possible to rent or lease the store building to another 
tenant without the most extensive and expensive repairs and re- 
modeling.” Pursuant to order dated 12 September 1963, the prop- 
erty was sold at public sale for the sum of $90,000. The sale was 
duly approved by the court and the purchase price collected by the 
trustee. 

Mrs. Kennedy died 16 November 1964. Her will was duly pro- 
bated and George R. Grant appointed executor. There was in the 
estate at the time six savings accounts and a savings bond, in the 
names of various respondents, personal property of a negligible 
value, and cash assets in the amount of between $40,000 and $50,000. 
Appellees contend that the cash assets were the residue of funds de- 
rived from the sale of the lot and store building. The executor filed 
petition in this case on 17 February 1965, averring, inter alia, that 
taxes, etc., had not been paid and requesting instructions as to the 
disposition of the assets of the estate, with specific reference to 
whether the provisions of Items First and Second were to be executed. 
It was further averred that expenses of the estate, including taxes 
and funeral expenses, had not. been paid. 

It appears all parties have been duly served with summons and 
are properly before the court. N. Douglas Matthews is in the U. §. 
Navy, but is represented by counsel, and his interests will not be 
prejudiced by the trial of this case now, during his military service. 
He and the minors were represented by guardian ad litem. Home 
Federal Savings & Loan Association of Fayetteville was made a 
party solely in its capacity as a stakeholder. Hearing was held on 
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stipulated facts, and on 21 December 1966 the trial court entered 
judgment. The facts found are substantially as set out above, ex- 
cept the trial judge specifically found that the cash assets in the 
hands of the executor are traceable to and a part of the proceeds of 
sale of the store building. The judgment instructed the executor as 
follows: (1) To allow the disposition of personal property included 
in Item First according to the provisions of that Item; (2) to deliver 
the savings accounts and bond to the persons in whose name they 
were issued; (3) that the provisions of Item Third for the operation 
of the store for two years after testatrix’s death has no force and 
effect and is not to be observed; (4) that the cash in hand from 
the sale of the store building be first used to pay the debts and 
costs of administration of the estate, and that no personal property 
need be sold for this purpose; and (5) that there was no ademption 
resulting from the sale of the store building, and after making the 
payments as above ordered, including attorney’s fees, the executor 
should turn over the remaining amount to the Methodist Home for 
Children, Inc. From the judgment entered, respondents William 
Widdifield, Jeannette Palese, Frances W. Matthews, Sarah Ken- 
nedy Banks, Sam Widdifield, Jr., and Inez W. Blakeley appealed. 


Tally, Tally & Lewis for plaintiff Executor, petitioner. 
John B. Regan, Nance, Barrington, Collier & Singleton for ap- 
pellant respondents. 


Brancu, J. The first and principal question presented by this 
appeal is whether there was an ademption of the specific devise of 
the store building described in Item Third of the last will and testa- 
ment of Rebecca Kennedy when the property was sold under court 
order by the trustee during the lifetime of the testatrix, but during 
her mental and physical incompetency, which incompetency con- 
tinued until her death. 

The principle of ademption is a well recognized legal principle 
in the law of wills, but its application or even definition often pre- 
sents difficulty. 


“ , , It is, for example, sometimes said that ademption is 
the extinction or satisfaction of a legacy by some act of the 
testator equivalent to its revocation or clearly indicative of an 
intention to revoke, but ademption of a testamentary gift may 
occur by destruction or extinction of its subject matter without 
the agency of the testator, as by the death of a slave or of an 
animal disposed of by will, and some courts take the view that 
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ademption is not a matter of the testatorial intention at all.” 
57 Am. Jur., Wills, § 1580, p. 1081. 


The doctrine of ademption by extinguishment does not apply 
to general or demonstrative legacies or devises, since neither class 
of gift depends upon the existence of any particular property in tes- 
tator’s estate. 57 Am. Jur., § 1582, p. 1082; Jfoore v. Langston, 251 
N.C. 489, 111 S.E. 2d 627. 

The history of this Court’s decisions reflects the difficulties of ap- 
plication of this principle and reveals conflict upon the matter of 
whether ademption by extinguishment or alienation depends upon 
the intention of the testator or simply operates as a matter of law, 
depending entirely on whether the specific property given by the 
testator remains in specie in the estate at the time of testator’s 
death. 

In Anthony v. Smith, 45 N.C. 188, testator executed a will, be- 
queathing to his debtor the bond which constituted the debt. There- 
after, the testator caused the debtor to renew the bond for the con- 
venience of other creditors, adding the amount of accrued interest 
to the principal on the renewed note. After testator’s death, the 
debtor brought action against the executor to recover the renewed 
bond, contending this was the same bond bequeathed to him. On ap- 
peal from the sustaining of a demurrer, this Court overruled the de- 
murrer, holding that no ademption resulted from the renewing of the 
note. The Court stated: 


“(W)hen the thing bequeathed is annihilated and gone at 
the death of the testator, or so completely changed at that time 
that it cannot be identified, then the legacy must fail; but if it 
remains substantially the same as it was at the time when the 
will was made, then the legacy is not adeemed: . . . The be- 
quest of the defendant’s testator to his brother the plaintiff, was 
in effect the whole debt, including the interest, which the plain- 
tiff owed him. It does not merely describe the note by which the 
debt was secured, but it proceeds to declare: ‘and I do hereby 
release him and his heirs from all obligation to me as appears 
by said note, and all interest accruing on said note.’ Could any 
language have been used to express more clearly and fully that 
the testator intended to forgive his brother the debt which he 
owed him?” 


In Nooe v. Vannoy, 59 N.C. 185, testator executed a will which 
provided in part: “I further give to my children, by a former mar- 
riage, the proceeds of the sale of my town property. . . .” There- 
after, testator sold the property and reinvested the proceeds in the 
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bonds or notes of other persons. After his death, plaintiffs brought 
action to have the legacy declared adeemed. Defendants contended 
that the proceeds from the sale were traceable and no ademption 
resulted. The Court, noting the general rule regarding ademption, 
and that the bequest was to testator’s children, stated: 


“As the proceeds of the sale is given, it follows that if such 
a part thereof as is specified, can be traced out and identified, 
at the time of the death of the testator, the legacy will take 
effect, and there will be no ademption, or, only a partial one. 

. ‘the last class of cases to be noticed as not falling within 
the general rule of ademption, is where the terms of the bequest 
are sO comprehensive as to include, within their compass, the 
funds specifically bequeathed, although it has undergone con- 
siderable alteration.’ ” 


In Chambers v. Kerns, 59 N.C. 280, testator executed a will, de- 
vising certain land to one Kerns. Thereafter, testator sold the land 
to others, giving bond to make title upon payment of the purchase 
price. Title was not given until after testator’s death. On suit to de- 
termine distribution of the proceeds from the sale, this Court held 
an ademption had occurred from the testator’s contract to sell and 
bond to make title. The Court stated: 


“(T)he effect of a contract of sale is to make the vendee 
the owner of the land, the title being retained by the vendor as 
a security of the purchase money. 

“There are well-settled principles of law, and if by their ap- 
plication the intention of the testator is disappointed, the Court 
can say it is not the fault of the law, but the neglect of the tes- 
tator in not adding a codicil to set out his intention, made nec- 
essary by the alteration, in the condition of his estate, . . .” 


See also Gillis v. Harris, 59 N.C. 267. 

In Starbuck v. Starbuck, 93 N.C. 188, testator executed a will, 
Item Fourth of which provided: “I will and devise that such portion 
of the purchase money of my old home plantation which I sold to 
my son Clarkson as may still be owing me at my death, and anv of 
this money then on hand, shall be equally divided between my said 
children, (naming them).” Thereafter, by codicil, additional parties 
were added to Item Fourth. Prior to his death, testator collected the 
total amount of the purchase price and deposited it in a bank. He 
thereafter withdrew the money and bought United States bonds. He 
later sold the bonds and used the proceeds to purchase stock in 
Wachovia Bank, which stock he owned at his death. On suit insti- 
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tuted by the executor for instructions, this Court held the legacy 
provided in Item Fourth had adeemed, and stated: 


“Specific legacies are said to be adeemed, when in the life- 
time of the testator, the particular thing bequeathed 1s lost, de- 
stroyed, or disposed of, or it is changed in substance or form, 
so that it does not remain at the time the will goes into effect 
in specie, to pass to the legatees. If the subject matter of such 
legacies ceases to belong to the testator, or is so changed as that 
it cannot be identified as the same subject matter, during his 
lifetime, then they are adeemed-— gone—and never become 
operative. This is so, because the thing given is gone, and noth- 
ing remains in that respect upon which the will can operate. 


“There is nothing in the will of the testator that can be con- 
strued as indicating any intention on his part that it should take 
effect at any time before his death. It therefore took effect just 
as if it had been executed immediately before he died.” 


However, in Rue v. Connell, 148 N.C. 302, 62 S.E. 306, the Court 
refused to find an ademption, stating: 


“There must be an alteration in the character of the sub- 
ject-matter of a specific legacy made or authorized by the tes- 
tator himself after making his will, or it will not operate as an 
ademption. If the change on the form of the property is brought 
about by the act of another, it will not effect an ademption of 
the legacy if the property in its new form is in the possession of 
the testator at his death.” 


In the Rue case testator executed a will which provided, in part: 
“To my wife, Addie May Connell, during her widowhood, I give, 
grant and bequeath all and every right, title and interest in and to 
my Tusculum plantation. . . .” During administration of his es- 
tate after death, one Alston brought suit to recover title to this 
particular property. Alston was successful in his suit, but by the 
judgment entered was required to pay into testator’s estate a certain 
amount of money representing testator’s interest in the property. On 
suit brought by the devisee of the property, the Court held the de- 
vise had not adeemed, and the devisee was entitled to the property 
in the form of the proceeds. 

In King v. Sellers, 194 N.C. 5383, 140 8.E. 91, Samuel Blossom 
executed a will which included a devise “to my daughter, Mary 
King, a mortgage of $4,000 executed by H. H. Hall, trustee, to 
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Samuel Blossom. . . .” Thereafter, the mortgage, with interest, was 
paid, and the money deposited in a bank. During the lifetime of tes- 
tator, $3,500 of this money was loaned to one Peschau upon a note 
secured by deed of trust upon real estate. After testator’s death, 
Mary King brought suit, claiming the Peschau mortgage under the 
above quoted Item of testator’s will. On appeal, the Court held no 
ademption had occurred, and awarded the Peschau mortgage to 
plaintiff, stating: 


“Ademption, in law, denotes the destruction, revocation or 
cancellation of a legacy in accordance with the intention of the 
testator and results either from express revocation or is implied 
from acts done by the testator in his lifetime, evincing an inten- 
tion to revoke or cancel the legacy. (Emphasis ours) 

“, . In applying the test it is well to bear in mind the 
wise utterance of Pearson, C.J., in Nooe v. Vannoy, 59 N.C. 
185: ‘But it is unusual for a father to adeem, in this manner, 
legacies given to children and exclude them from his contem- 
plated bounty, when there has been no change of circumstances; 
and for this reason the Court is slow to adopt the conclusion 
that it is an ademption and will seek, anxiously, for some mode 
of explanation.’ ” 


In Tyer v. Meadows, 215 N.C. 733, 3 S.E. 2d 264, testator be- 
queathed two pclicies of insurance upon his life to his daughter by 
his first marriage. The will recited that the daughter had been named 
beneficiary in the policies. Subsequent to the execution of the will, 
testator changed the beneficiary in the policies to his estate and 
borrowed money on the policies. The daughter brought suit to re- 
cover the proceeds from the policies in the hands of the executrix. 
On appeal, the Court, looking to testator’s intent as evidenced by 
his will, held that the change in beneficiary to testator’s estate did 
not result in an ademption of the legacy to plaintiff, except for that 
amount borrowed by testatcr during his lifetime which was not re- 
paid, and ordered the proceeds from the policies paid to plaintiff. 

In Green v. Green, 231 N.C. 707, 58 S.E. 2d 722, testator ex- 
ecuted a will which contained bequests of certain mortgage notes. 
Prior to his death, testator foreclosed cn many of these notes and 
bought the property at sale. After testator’s death, plaintiffs brought 
action to have the legacies declared adeemed in order that the prop- 
erty bought by testator would pass intestate to his heirs at law. 
Sustaining plaintiffs’ contention that the specific legacies adeemed, 
the Court stated: 
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“The principle of ademption is firmly imbedded in the law 
of wills, and is recognized in this jurisdiction as applicable to 
specific legacies as a rule of law rather than of particular intent 
on the part of the testator. . . . It applies to defeat a be- 
quest where the subject of a specific legacy has been withdrawn, 
disposed of, or has ceased to exist during the lifetime of the tes- 
tator.” 


The cases where the Court has looked to the intent of the tes- 
tator were not overruled, but were distinguished by Green v. Green, 
supra, on the ground that “those cases and others of similar import 
illustrate the modification of the rule when the language of the de- 
vise is sufficiently comprehensive to prevent the application of the 
principle of ademption.” 

Our research reveals that the North Carolina cases on ademption 
are based on acts of the testator or events happening during the life- 
time of the testator while he retained testamentary capacity. Thus, 
the question presented for decision is apparently one of first impres- 
sion in this jurisdiction. 

The question of ademption by extinction or alienation by act of 
a trustee or guardian where the ward remains mentally incompetent 
until death, has been considered by many other jurisdictions, and a 
sharp conflict as to the rule in such cases exists among various courts. 

The English rule holding that where the testator has become 
mentally incompetent and his guardian or trustee has dealt with 
his or her property so that it does not remain in specie in the estate 
of the testator at the time of his death, the bequest or devise is 
adeemed, is recognized, among others, by New York, Pennsylvania 
and Vermont. Hoke v. Herman, 21 Pa. 301; In re Barrows’ Estate, 
103 Vt. 501, 156 Atl. 408; Holmes v. Goodworth, 7 LJ. Ch. 128 
(1829 Eng.). | 

One of the leading cases applying the English rule is In re Ire- 
land, 257 N.Y. 155, 177 N.E. 405. There testator owned commen and 
preferred stock in a corporation at the time his son was appointed 
committee of his estate and person because of testator’s incompe- 
tency. The committee sold all of the preferred stock and used a 
part of the proceeds for the care of testator until his death. Hold- 
ing that a specific bequest of the preferred stock was adeemed, and 
that the incompetency of the testator —- such that testator could ex- 
ercise no intention in the matter — was immaterial, the Court stated: 


“The rule as it existed at common law, and still exists, ad- 
mits of no such exception. The property constituting the spe- 
cific legacy had been sold; it had ceased to exist. The exact 
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thing which was given by the will could not physically be passed 
on to the legatee. From the very nature of the case and of the 
gift the legacy became extinct. In the absence of statute there 
is no power in the courts to change a specific into a general 
legacy or turn over the balance of the proceeds derived from 
the sale of the specific property to the legatee in place of the 
particular thing intended to be given. Out of the moneys re- 
ceived from the sale of the preferred shares by the committee 
there was left a balance over and above expenditures for the 
incompetent of $1,848.40, which was turned over to tlie ex- 
ecutor as part of the estate. To give this to Lena M. Whitmore 
in place of the preferred shares might seem equitable, but it is 
not in accordance with the directions or will of the testator. He 
gave her the preferred shares of stock, not the proceeds thereof, 
and according to all the decisions, when the specific thing given 
ceases to exist the legacy falls; it cannot be made up out of 
other property in the estate.” 


The Scottish rule, or the rule of necessity, holds that a conver- 
sion of the subject matter of a specific legacy by the guardian or 
trustee of an insane testator does not adeem the legacy unless it can 
be shown not only that it was a proper and necessary act on the 
part of the trustee or guardian, but that it would have been a neces- 
sary and unavoidable act on the part of the testator if sw jurts. 
Macfarlane v. Macfarlane, 47 Scot. L.R. 266, 1 Scots. L. T. 40. 
Closely allied to the Scottish rule is the view taken by Illinois, Mis- 
souri, New Jersey, and other jurisdictions, that the relationship be- 
tween the trustee or guardian and the incompetent testator is a 
trust relation, the estate is a trust fund for support of himself and 
his family, and the original character of the estate may be inter- 
fered with only to the extent necessary to provide support for them 
and pay debts thus incurred, including cost of administration. 

In the case of Lewis v. Hill, 387 Ill. 542, 56 N.E. 2d 619, real 
estate was specifically devised by an incompetent testatrix and 
thereafter was sold by her conservator under order of court for the 
purpose of providing funds for incompetent’s support, and the tes- 
tatrix died a short time later, leaving unexpended funds from the 
sale in the hands of the executor which were not needed to meet any 
debts or costs of administration. The Court held that no ademption 
of the devise resulted, and that the devisee was entitled to receive 
the remaining fund, which under the circumstances must be regarded 
as a substitute for the land from which it was derived, and which 
would pass under the will to the person to whom the land had been 
devised. The Court considered that the conveyance made by the 
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conservator was in no sense to be regarded as a conveyance by the 
incompetent, and that the conversion of the real estate into person- 
alty was for the particular purpose ordered by the court. See also 
National Board of C. W. B. M. v. Fry, 293 Mo. 399, 239 S.W. 519; 
Re Cooper, 95 N.J. Eq. 210, 123 Atl. 46. 

Reaching results similar to the trust fund theory, other Juris- 
dictions such as Michigan and Virginia rely on the theory of equi- 
table conversion. In the case of Bryson v. Turnoull, 194 Va. 528, tes- 
tatrix became mentally incompetent and remained under guardian- 
ship until her death. During the guardianship the guardian re- 
ceived proceeds from the sale of timber, from a condemnation suit 
filed by the United States Government, and from a partition pro- 
ceeding, all under order of court. The Virginia court referred to a 
number of statutes demonstrating that it was the legislative intent 
that the character of an incompetent’s land not be changed except 
to the extent required, and that the proceeds received be impressed 
with the character of the land. While the Virginia case does not deal 
strictly with the subject of ademption, it applies the doctrine of 
equitable conversion and considers the guardian of an incompetent 
merely a custodian and conservator of the estate, without power to 
change the descent or distribution of incompetent’s property. 

Looking to our own statutes, we find that G.S. 33-32 provides: 


“Whenever, in consequence of any sale under § 33-31, the 
real or personal property of the ward is saved from demands 
to which in the first instance it may be lable, the final decree 
shall declare and set apart a portion of the personal or real 
estate thus saved, of value equal to the real and personal estate 
sold, as property exchanged for that sold; and in all sales by 
guardians whereby real is substituted by personal, or personal 
by real property, the beneficial interest in the property acquired 
shall be enjoyed, alienated, devised or bequeathed, and shall 
descend and be distributed, as by law the property sold might 
and would have been had it not been sold, until it be reconverted 
from the character thus impressed upon it by some act of the 
owner and restored to its character proper.” 


In construing G.S. 33-32, this Court in Brown v. Cowper, 247 
N.C. 1, 100 S.E. 2d 305, speaking through Parker, J. (now C.J.), 
stated: 


“The general rule is that, where the real estate of a lunatic 
is sold under a statute, or by order of court, the proceeds of sale 
remain realty for the purpose of devolution on his death in- 
testate while still a lunatic. Anno. 90 A.L.R., p. 909 et segq., 
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where the cases are assembled; Anno. Ann. Cas. 1915A, p. 158 
et seqg.; 18 CJ.S., Conversion, p. 75; 19 Am. Jur., Equitable 
Conversions, Sec. 28; Tiffany on Real Property, 8rd Ed., Sec. 
306; Story’s Equity Jurisprudence, 14th Ed., Sec. 1101, Pom- 
eroy’s Equity Jurisprudence, 5th Ed., Sec. 1167. See Black v. 
Justice, 86 N.C. 504, marginal p. 512; Bryson v. Turnbull, 
194 Va. 528, 74 S.E. 2d 180; McCoy v. Ferguson, 249 Ky. 334, 
60 S.W. 2d 931, 90 A.L.R. 891. The equitable doctrine is that 
upon the involuntary sale by a guardian, under a judicial de- 
cree, of the land of an insane person, incapable hy reason of his 
insanity of intelligent assent and of dealing with his real estate, 
the proceeds of sale should be impressed with the character of 
the land sold, and should pass as such at his death if the dis- 
ability of insanity has not been removed. The object of the rule 
is to prevent, as far as possible, any alteration by the guardian 
of a lunatic of the respective rights of the heirs of such lunatic 
in his real property should he die still a lunatic. See 89 Am. St. 
Rep., note pp. 318-314.” 


Although this case applies to an intestate, we see no reason why, 
upon the statute and the principles enunciated above, this rule should 
not apply to an incompetent testator. 


American Law on Property, Vol. 3, Sec. 14.13, p. 608, states: 


“There is one type of situation wherein most of the decisions 
adhere to the intention theory — that in which the testator be- 
comes insane and the specifically devised property is sold in his 
lifetime by his guardian or committee. These decisions award 
the remaining proceeds of the specific property to the devisee. 
A sympathetic argument can be made for this result, because 
the insane testator has no opportunity to make a substitute de- 
vise by a later will.” 


Also, in Wiggins: Wills and Administration of Estates in North 
Carolina, § 143, p. 468, we find the following: 


“A majority of courts do not applv the principle of ademp- 
tion by extinction when the testator becomes incompetent and 
the subject matter of a specific bequest or devise is sold by a 
guardian. The general rule is adopted by statute in New York. 
The rule is based upon the theory that an incompetent testator 
does not have an opportunity to make a new will after the 
guardian disposes of the property, and the law presumes that 
the testator would have desired that the legacy remain in effect.” 
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In the instant case we hold the sale of the property of Rebecca 
Kennedy by the trustee under order of court did not by operation 
of law cause an ademption of the specific devise of the lot and store 
building as set out in Item Third of her will. To the extent that the 
proceeds of such property remain in and are traceable into the estate 
at her death, without having been applied to the support or ex- 
penses of the said Rebecca Kennedy, and are not needed to meet 
debts or costs of the administration, the proceeds will be regarded 
as retaining the character of realty so that the specific devise in 
Item Third will not be adeemed. 

G.S. 33-1 in part provides: 


“Provided, further, where any adult person is declared in- 
competent in connection with his commitment to a mental hos- 
pital or is found to be incompetent from want of understanding 
to manage his affairs by reason of physical and mental weak- 
ness on account of old age, disease, or other like infirmities, the 
clerk may appoint a trustee in lieu of a guardian for said per- 
sons. The trustee so appointed shall be subject to the laws now 
or which hereafter may be enacted for the control and handling 
of estates by guardians.” 


Trustee and ward is a trust relation in which the trustee acts 
for the ward, whom the law regards as incapable of managing his 
own affairs. The legal title to the property is in the ward, the trustee 
being merely the custodian, manager, or conservator of the ward’s 
estate. Owen v. Hines, 227 N.C. 236, 41 S.E. 2d 739. In his limited 
capacity as custodian or conservator, the trustee has no power to 
change the will of his ward by merely commingling assets in his 
hands. To so hold would reach the preposterous result of allowing a 
guardian or trustee to rewrite and alter the provisions of a will so 
as to destroy the testamentary intent of the testator by merely com- 
mingling funds. 

Jury trial having been waived, the judge’s finding of fact that 
the funds in the estate “were traceable to a part of the proceeds of 
the sale of said Hay Street store building,” being supported by com- 
petent evidence, is as conclusive as the verdict of a jury. Trust Co. 
v. Bank, 255 N.C. 205, 120 8.E. 2d 830. 

Affirmed. 
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FRED J. BOWEN vy. IOWA NATIONAL MUTUAL INSURANCE COMPANY. 
(Filed 2G June, 1967. 


1. Judgments § 47— 

Payment of the amount of the judgment to the clerk of the Superior 
Court satisfies the judgment, since the clerk is the statutory agent of the 
owner of the judgment and not of the party making the payment. G.S. 
1-239, 


2. Torts § 2— 

The actual tort-feasor and the party sought to be held liable for the 
tort solely under the doctrine of respondeat superior are not joint tort- 
feasors in the technical sense, since the employer’s liability is derivative 
only and not predicated on any wrongful act on his part. 


8. Torts § 1; Master and Servant § 82; Judgments § 29— 


Even though separate judgments against the employer and the employee 
may be obtained by the injured party for a tort committed by the em- 
ployee in the course of his employment, there may be only one satisfaction 
for the injury, and payment of one judgment extinguishes the other. 


4. Same; Automobiles § 52— 

The driver of one vehicle involved in a collision obtained judgment 
against the other driver. In another action instituted in another county, 
the first driver and his employer obtained judgment in a smaller amount 
against the owner of the second vehicle under the doctrine of respondeat 
superior, and this judgment was satisfied by payment into court of the 
amount of the recovery. Held: The payment by the employer of the 
second judgment extinguished the liability of its employee under the first 
judgment, particularly when the first driver rejected a settlement of the 
first judgment and elected to pursue his action against the employer. 


AppeaL by plaintiff from Gambill, J., May 1966 Session of 
Forsytu. Docketed and argued as Case No. 441, Fall Term 1966, 
and docketed as Case No. 441, Spring Term 1967. 

Civil action by plaintiff, a judgment creditor of Johnny C. Shipp, 
to recover on an automobile liability insurance policy issued by de- 
fendant covering A & B Trucking Company, Inc., and its employees. 

The parties waived a trial by jury, and the case was heard upon 
an agreed statement of facts. We summarize so much of the agreed 
statement of facts as is necessary for a decision, the numbering of 
the paragraphs being ours: 

(1) On 21 June 1961 a collision occurred between a tractor- 
trailer owned by P. H. Hanes Knitting Company, hereafter called 
Knitting Co., and driven by plaintiff Fred J. Bowen, and a 1958 Ford 
truck owned by A & B Trucking Co., Inc., hereafter called Truck- 
ing Co., and driven at the time by Johnny C. Shipp, who was driv- 
ing said truck as an agent of Trucking Co. within the scope of his 
employment. 


N.C.] SPRING TERM, 1967. 487 
BOWEN v. INSURANCE Co. 


(2) At the time of said collision the defendant, Iowa National 
Mutual Insurance Company, hereafter calied Iowa, had in force 
and effect an automobile liability insurance policy covering Truck- 
ing Co. and Shipp. A true copy of said policy of insurance is attached 
to the answer filed by Iowa and made a part thereof. 

(3) On 1 September 1961 Bowen instituted a civil action for 
personal injuries against Shipp in Forsyth County Superior Court, 
and process was duly served upon Shipp. Shipp failed to notify 
Trucking Co. or Iowa of said action, and failed to file answer or 
otherwise plead within the time allowed by law, and a judgment by 
default and inquiry was entered against him. This case was tried 
before a judge and jury on 12 December 1961, and the jury answered 
the issues of negligence and contributory negligence in favor of 
Bowen, and awarded him damages in the amount of $15,000. Judg- 
ment was entered upon the verdict. Neither Shipp, Trucking Co., 
nor Iowa had actual notice of or was present at said trial. No ap- 
peal was taken from the judgment. 

(4) On 2 February 1962 Shipp filed a motion in the Superior 
Court of Forsyth County to set aside the judgment on the grounds 
of mistake, inadvertence, and excusable neglect, and also filed an 
amended motion to the same effect on 4 April 1962. On 18 May 
1964 Bowen filed a motion in the Superior Court to dismiss the mo- 
tions of Shipp. On 20 May 1964 an order dismissing the motions of 
Shipp was entered as appears of record, and no appeal was taken 
therefrom. On 2 February 1966 Shipp filed a new motion to vacate 
said judgment on the ground that it is void because entered on an 
unverified complaint. This motion was denied by order entered on 
10 June 1966, and no appeal was taken therefrom. 

(5) On 4 June 1964 the present action was instituted by the 
plaintiff Bowen against the defendant Iowa to recover of defendant 
the sum of $15,000 with interest from 12 December 1961, the 
amount of the judgment entered in the Superior Court of Forsyth 
County on 12 December 1961 in favor of Bowen against Shipp. 

(6) On 3 August 1961 Trucking Co. instituted a civil action 
against Bowen and Knitting Co. in the Superior Court of Cabarrus 
County for recovery of property damages arising out of the afore- 
said collision between its trailer-truck and the 1958 Ford truck 
owned by Trucking Co. This was the same collision which was the 
subject of the civil action instituted by Bowen against Shipp in the 
Superior Court of Forsyth County on 1 September 1961. On 31 Au- 
gust 1961 Bowen filed an answer and counterclaim for $25,000 
against Trucking Co. in this action for personal injuries allegedly 
sustained in said accident, and alleged negligence on the part of 
Shipp as the proximate cause of his injuries, and alleged that Truck- 
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ing Co. was liable for the negligence of Shipp on the doctrine of 
respondeat superior. This Cabarrus County action was tried at the 
February 1963 Civil Session of Cabarrus, and a jury answered the 
issues in favor of Bowen and Knitting Co. on their counterclaims, 
and awarded Bowen damages in the amount of $2,464 for personal 
injuries, and awarded Knitting Co. the sum of $5,072.87 for its 
counterclaim for property damage to its tractor-trailer. Judgment 
was entered on the verdict. ‘True copies of the pleadings and judg- 
ment in this action are attached to the answer filed by Lowa. 

(7) On 29 April 1963 Iowa, defendant in the present action, 
paid into the office of the clerk of the Superior Court of Cabarrus 
County, by virtue of its liability insurance policy issued to Trucking 
Co., the amount of said judgment. On 31 May 1963 the clerk of the 
Superior Court of Cabarrus County disbursed to Pierce, Wardlow, 
Knox and Caudle, the attorneys of record for Bowen and Knitting 
Co., the amount of said judgment and costs in payment and satis- 
faction of the judgment entered in the Cabarrus County action in 
favor of Bowen and Knitting Co. A true copy of the certificate of 
satisfaction of judgment in this action, signed by the assistant clerk 
of the Superior Court of Cabarrus County, is attached thereto. 

(8) Iowa carried a standard automobile liability insurance 
policy covering Shipp and his employer, Trucking Co., which was in 
effect at the time of the aforesaid collision with limits of hahility 
of $50,000 for each person injured, $100,000 for each accident, and 
$25,000 property damage liability for each accident. Among other 
things, said policy provided as follows: 


‘“(b) (2) pay all expenses incurred by the Company, all costs 
taxed, against insured in any such suit and all interest accru- 
ing after entry of judgment until the Company has paid or ten- 
dered or deposited in court such part of such judgment as does 
not exceed the limit of the company’s liability thereon. . . .” 


(9) By letter dated 7 June 1962, prior to the trial of the Ca- 
barrus County action, and prior to the institution of the present ac- 
tion, Iowa through its attorney tendered for a ten-day period to 
Fred 8. Hutchins, Sr., as attorney for Bowen, the amount of $5,000 
in settlement of the Forsyth County judgment in favor of Bowen 
against Shipp. This tender was not accepted by Bowen. 

Plaintiff and defendant agreed that the following two paragraphs 
state facts, but defendant contends that they are irrelevant and im- 
material, which facts are summarized as follows: 

(10) Liberty Mutual Insurance Company, hereafter called Lib- 
erty, also carried (1) a standard automobile liability policy on the 
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truck of Knitting Co. involved in said wreck, and (2) also a Work- 
men’s Compensation policy covering the employees of Knitting Co. 
as provided by law. Liberty retained attorneys to defend the action 
brought by Trucking Co. in Cabarrus County against Knitting Co. 
and Bowen. 

(11) After the judgments in favor of Knitting Co. and Bowen, 
in the Cabarrus County action, were paid into the Superior Court 
of Cabarrus County, but before said amounts were disbursed by the 
clerk, Lloyd C. Caudle, a member of the firm of Pierce, Wardlow, 
Knox and Caudle, the attorneys of record for Bowen and Knitting 
Co., being on notice of a subrogation interest of Liberty for compen- 
sation and medical expenses paid on behalf of Bowen, filed a peti- 
tion with the North Carolina Industrial Commission stating that 
Bowen had obtained a judgment in his favor in the Cabarrus County 
action and setting forth the subrogation claim of Liberty, and sought 
an order of disbursement, An order was entered by the North Caro- 
Jina Industrial Commission directing that the recovery by Bowen in 
the Cabarrus County action be distributed by paying to Tiberty 
$2,440 in satisfaction of its subrogation rights under the provisions 
of GS. 97-10.2(f) (1)c, and by paying the sum of $23.89 to Bowen. 
Subsequent to said order and before anv funds were disbursed, Lib- 
erty filed an amended petition alleging a subrogation right in the 
amount of $2,818.61 instead of $2,440.61. An amended order was 
thereupon entered by the North Carolina Industrial Commission or- 
dering that the full amount of $2,464 be paid to Liberty by virtue 
of its subrogation right; and further ordering that attorney’s fees in 
that case were to be paid by Liberty out of the recovery, not to ex- 
ceed one-third thereof. Thereafter, the sum of $2,464 was disbursed 
to Attorney Caudle in satisfaction of the judgment in favor of 
Bowen on his counterclaim against Trucking Co., and Attorney 
Caudle paid said amount to Liberty. Bowen did not receive any por- 
tion of said amount. 

(12) Bowen did not sign the said answer and counterclaim in 
the Cabarrus County suit, and did not sign the petition to the North 
Carolina Industrial Commission for distribution of said recovery, 
but he was present at and testified in the Cabarrus County action. 
He did not know until later that the judgment had been paid and 
that the Industrial Commission had awarded said recovery to Lib- 
erty. No appeal was taken from the Cabarrus County judgment, and 
no exception was taken by Bowen to the acceptance of payment of 
said judgment and to the distribution of the proceeds pursuant to 
an order of the Industrial Commission. 
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The agreed statement of facts sets forth that the parties make 
the following contentions: 

I. Bowen contends that the defendant owes him at least $5,000 
plus interest on $15,000 since 12 December 1961 until paid, plus 
costs. 

II. Defendant contends: (a) That the satisfaction of plaintiff’s 
Cabarrus judgment by the defendant constitutes a bar to the present 
action; and plaintiff is thereby estopped from asserting any further 
claims against the defendant for injuries arising out of the accident 
in question; (b) that if the Cabarrus judgment is not a bar to the 
present action, that the maximum amount which the plaintiff can 
recover is the difference between $5,000 and the amount paid in 
satisfaction of the Cabarrus judgment; and (c) that in any event 
plaintiff is not entitled to a recovery of interest on the Forsyth judg- 
ment. 

Based upon the agreed statement of facts, the court made the 
following conclusions of law: (1) The Forsyth County action brought 
by Bowen against Shipp was grounded on the same alleged acts of 
negligence on the part of Shipp as those contained in the counter- 
claim of Bowen in the Cabarrus County action; and the Forsyth 
County action sought recovery for the same injuries as those alleged 
in the Cabarrus County action; that the liability of Trucking Co. 
in the Cabarrus County action was based solely on its responsibility 
for the negligence of its agent Shipp, under the doctrine of resnondeat 
superior. (2) The plaintiff 1s estopped from recovering in the present 
action by virtue of the prosecution of his counterclaim by him in 
the Cabarrus County action, the reduction of that claim to judgment, 
the payment of that judgment by defendant, and the acceptance of 
satisfaction of that judgment by the plaintiff, which judgment and 
satisfaction of judgment constitutes a bar to recovery by the plain- 
tiff in the present action. (3) The court is of the opinion that plain- 
tiff is not entitled to recover more ‘‘by entering the back door unan- 
nounced than he did by entering the front door after being prop- 
erly introduced.” (4) The plaintiff is entitled to recover nothing of 
the defendant in this cause. 

Based upon the agreed statement of facts and his conclusions of 
law, the trial judge ordered and decreed that plaintiff recover noth- 
ing of defendant; that plaintiff’s action be dismissed; and that the 
costs of the action be taxed against the plaintiff. 

From this judgment, plaintiff appeals. 


Deal, Hutchins and Minor by Roy L. Deal and Fred S. Hutchins 
for plaintiff appellant. 
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Hudson, Ferrell, Petree, Stockton, Stockton & Robinson by R. M. 
Stockton, Jr. and J. Robert Elster for defendant appellee. 


Parker, C.J. The payment of the judgment in the Cabarrus 
County action in favor of Bowen and Knitting Co. against Trucking 
Co. was authorized by G.S. 1-239, and discharges the judgment. 3 
Strong’s N. C. Index, Judgments, § 47, p. 68. “The effect of the stat- 
ute (C.S. 617, now G.S. 1-239) is to make the clerk the statutory 
agent of the owner of the judgment, and not of the party making the 
payment.” Dalton v. Strickland, 208 N.C. 27, 179 S.E. 20. 

Bowen in the present action seeks to reach and applv to the 
payment of the judgment in the Forsyth County action in which 
Shipp, the agent of Trucking Co., was the defendant, the obligation 
of Iowa under its policy of automobile liability insurance, when 
Iowa has paid and discharged, by virtue of its obligation under this 
insurance policy, the judgment in the Cabarrus County action, in 
which Bowen recovered damages on his counterclaim for personal 
injuries against Shipp’s principal, Trucking Co., a cause of action 
arising out of the same collision in which he reeovered damages, 
which are unpaid, against the principal’s agent Shipp. 

The question here presented is whether the payment or satisfac- 
tion of plaintiff’s Cabarrus County judgment against Trucking Co., 
the principal, on his counterclaim in the sum of $2,464 for personal 
injuries received by Bowen in the collision on 21 June 1961, entered 
at the February 1963 Civil Session of Cabarrus County, and paid 
by Iowa on 29 April 1963 operates as a satisfaction and a bar to 
Bowen’s present action against Iowa to enforce payment of his judg- 
ment entered in his case in Forsyth County on 12 December 1961 
for $15,000 for personal injuries against Shipp, the agent of Truck- 
ing Co., received in the same collision. 

In the Cabarrus County action and in the Forsyth County ac- 
tion, there was a single tort: the negligence of Shipp as agent in 
operating the Ford truck of Trucking Co., his principal. The lia- 
bility of Trucking Co. was based not on any personal fault, for there 
was none on the present record, but on the agency relationship which 
existed between Trucking Co. and its negligent agent Shipp. Truek- 
ing Co.’s liability was derivative and dependent entirely on the doc- 
trine of respondeat superior. Because of this liability of the prin- 
cipal, it has been sometimes broadly assumed that the master was 
guilty of a tort in a personal sense. This is contrary to fact. In the 
ease of joint tort-feasors, although there is a single damage done, 
there are several wrongdoers. The act inflicting injury may he single, 
but back of that, and essential to liability, lies some wrong done by 
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each tort-feasor contributing in some way to the wrong complained 
of. It is said in White v. Keller, 242 N.C. 97, 86 S.E. 2d 795: “Joint 
tort-feasors are those who act together in committing a wrong, or 
whose acts, if independent of each other, unite in causing a single 
injury.” See Charnock v. Taylor, 223 N.C. 360, 26 S.E. 2d 911, 148 
A.L.R. 1126; 86 CJ.S., Torts, § 34, “Joint and Several Liability.” 
Although the principal is responsible for the tort of his agent under 
the doctrine of respondeat superior, there was nothing in the present 
situation fairly comparable to that of joint tort-feasors. MceNamara 
v. Chapman, 81 N.H. 169, 128 A. 229, 31 A.L.R. 188. See also Brown 
v. Louisburg, 126 N.C. 701, 86 S.E. 166. Cases where there is some 
personal fault of the principal or master, of course, stand differently. 

It is the general rule that, although judgments may be recovered 
against all persons participating in a single wrong, there can be only 
one full satisfaction or indemnity. McNair v. Goodwin, 262 N.C. 1, 
136 S.E. 2d 218. This principle applies where actions are brought 
against both principal and agent for the same tort. Leonard v. Blake, 
298 Mass. 393, 10 N.E. 2d 469. 

Pinnix v. Griffin, 219 N.C. 35, 12 8.E. 2d 667, was a civil action 
to recover damages for wrongful death. Griffin was an employee 
of Gate City Life Insurance Company. There was a Judgment of 
nonsuit as to the corporate defendant entered at the conclusion of 
the evidence for plaintiff, and verdict and judgment against Griffin 
was $1,000. Plaintiff excepted to the judgment of nonsuit as to the 
corporate defendant, and appealed. In the Supreme Court the judg- 
ment of nonsuit as to the corporate defendant was reversed. When 
the case came on again for trial, the jury found by its answers to 
issues submitted to them that plaintiff’s intestate’s death was caused 
by the negligence of Griffin as alleged in the complaint, and that 
Griffin at the time was acting as a servant of the corporate defendant 
within the scope of his employment; that plaintiff’s intestate by his 
own negligence did not contribute to his death, and awarded dam- 
ages against the corporate defendant in the sum of $5,000. There 
was a judgment on the verdict, and the corporate defendant excepted 
and appealed. The second appeal is reported in 221 N.C. 348, 20 
S.E. 2d 366. The Court held, in part, that where a judgment for 
a negligent injury is recovered against the servant, the verdict 
on the issue of damages is the limit of any recovery against 
the master when he is sought to be held liable solely upon the 
principle of respondeat superior. The Court, in its opinion, said 
in part: “The plaintiff can have but one satisfaction — payment of 
the damages caused by the wrongful act of Griffin. [Citing authority. ] 
She cannot recover twice for the same wrong or, in other words, 
she cannot have two compensations for the same complete tort, but 
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must abide the first recovery as her full satisfaction for the wrong. 
[Citing authority.] Nor may she now reopen and recanvass the ques- 
tion, or assert that the act of Griffin inflicted greater damage than 
she recovered in the former trial. With that verdict she was then 
content. As to her, it is res judicata. [Citing authority.] Neither will 
she be permitted to allege that the former recovery was upon a 
wrong basis or in an inadequate amount; for if there was any error 
to her prejudice in the trial of that case she should then have ex- 
cepted and had it corrected by an appeal. It is now too late to raise 
the question, as the judgment forecloses and estops her as to all 
issues determined on that hearing.” 


It is said in Thompson v. Lassiter, 246 N.C. 34, 97 S.E. 2d 492: 


“However, where the doctrine of respondeat superior is or 
may be invoked, the injured party may sue the agent or ser- 
vant alone, and if a judgment is obtained against the agent or 
servant, and such judgment is not satisfied, the injured party 
may bring an action against the principal or master. In such 
case, however, the recovery against the principal or master may 
not exceed the amount of the recovery against the agent or ser- 
vant. [Citing authority.] On the other hand, if the agent or ser- 
vant satisfies the judgment against him or obtains a verdict in 
his favor, no action will lie against the principal or master.” 


In Brown v. Louisburg, supra, the facts were these: A property 
owner in the town of Louisburg caused an excavation in the side- 
walk in front of his building into which the plaintiff fell and was in- 
jured. Plaintiff brought an action against the property owner and 
the town of Louisburg to recover damages for personal injuries sus- 
tained by him in falling into this excavation. While the action was 
pending, plaintiff agreed in writing through his attorneys, for the 
consideration of $75, to enter a nonsuit and to release the property 
owner from any and all! claims of plaintiff against him, by reason 
of the facts set forth in the complaint, and from any and all claims 
of every description which the plaintiff may have against the prop- 
erty owner. It was verbally agreed at the time of the execution of 
the agreement that the payment of the $75 was not made or accepted 
in full satisfaction of the injuries received, but simply to discharge 
the property owner. When the action came on for trial, the town 
claimed that it also was entitled to the benefit of the release, His 
Honor held otherwise. The town excepted. The jury rendered a ver- 
dict for $400 less $75 against the town. Judgment was enterec upon 
the verdict, and the town appealed. The Court in its opinion said in 
part: 
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“The defendants were not, however, joint tort feasors. To 
make persons joint tort feasors they must actively participate 
in the act which causes the injury. . . 

“The real question in the case is this: Upon which of the 
defendants is the ultimate liability resting as between them- 
selves. The plaintiff can, of course, sue either one, but which 
one of the defendants is liable to the other for the damages 
which the plaintiff would be entitled to recover for the injury 
which he has sustained on account of their negligence? We 
think that Ponton would be liable to the town, and that any 
recovery which might be made against the town could be ulti- 
mately recovered back from Ponton, [Citing authority. ] 

‘ . . His Honor should have instructed the jury that upon 
the evidence the plaintiff could not recover.” 


This case has been repeatedly cited and approved in our Reports. 
See Shepard’s Citations. 

Leonard v. Blake, supra, held, as succinctly and correctly sum- 
marized in headnote six in the North Eastern Reporter: 


“A plaintiff, suing a mother and her daughter in separate 
actions for death caused by negligent operation of mother’s au- 
tomobile by daughter, could prosecute both actions to final 
judgment, but there could be satisfaction for damages in one 
action only.” 


In McNamara v. Chapman, supra, the Court held that a judg- 
ment against a solvent master for tort on the servant is a bar to a 
suit by the same plaintiff against the same servant for the same 
cause of action, although it has not been satisfied. 

The case of Marange v. Marshall, Court of Civil Appeals of 
Texas, Corpus Christi, rendered 31 March 1966, and reported in 402 
S.W. 2d 236, is apposite. A rehearing in this case was denied 28 
April 1966. The facts stipulated by the parties show that in this 
case John P. Marange and wife Pauline brought suit for damages 
against John Marshall for personal injuries sustained by Mrs. 
Marange, when a car in which she was riding with her husband as 
driver was in a collision with a pick-up truck driven by Marshall. 
Marshall was operating the pick-up truck in the usual course of his 
employment as an employee of Lew Williams Chevrolet, Inc. Prior 
to the filing of this suit, the Maranges as plaintiffs had instituted an 
action under the doctrine of respondeat surertor against Marshall’s 
employer, Lew Williams Chevrolet, Inc., based on the same accident. 
This first suit had gone to trial before a jury, and as a result of 
the verdict, judgment was rendered for the plaintiffs for the dam- 
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ages found. Defendants appealed. The judgment was affirmed. Mar- 
ange v. Lew Williams Chevrolet, Inc., 871 S.W. 2d 900. The full 
amount of the judgment was paid into the registry of the court and 
was also tendered in cash to the plaintiffs, but was refused by them. 
The suit against the employer’s servant followed. The trial court 
sustained employee’s motion for summary Judgment, and an appeal 
was taken. The Court of Civil Appeals held that the doctrine of res 
judicata barred suit by injured parties against employee for injuries 
sustained in collision where prior judgment in injured parties’ fa- 
vor against employer had resulted in a tender of judgment by em- 
ployer. Relationship of employer and employee was not in dispute 
and the former action was purely derivative and entirely dependent 
upon the doctrine of respondeat superior. The judgment of the trial 
judge was affirmed. The Court, in its opinion, said in part: 


“In a well and carefully prepared opinion with facts almost 
identical to the case at bar, the New Hampshire Supreme Court 
in the case of McNamara v. Chapman, suvra, firmly and in 
thoughtful and well-reasoned language, rejects a similar posi- 
tion taken by the appellants here. The court in McNamara 
held, that the second action filed against the employee alone 
could not be maintained, by reason of the prior judgment. This 
decision as a leading case is reported in 123 A. 229, 31 A.L.R. 
188, and has been cited with approval] at least in ten states.” 


In Stone v. Coach Co., 288 N.C. 662, 78 S.E. 2d 605, the driver 
of a bus sued the owner and operator of a truck for personal injuries 
sustained when the bus collided with a truck. A consent judgment 
was entered under which the bus driver recovered a stipulated sum. 
Thereafter, the truck driver instituted suit against the bus company 
to recover damages to his truck occasioned in the same collision. 
The court held that the bus company could be held liable solely 
under the doctrine of respondeat supemor, and, therefore, the judg- 
ment releasing the bus driver from further liability is a bar to re- 
covery by the truck owner against the bus company. 

The Court held in Ingram v. Insurance Co., 258 N.C. 632, 129 
S.E. 2d 222, where one of two tort-feasors is liable to the injured 
party for the active negligence of the other solely under the doctrine 
of respondeat superior, the tort-feasor whose liability is secondary, 
upon payment by him of the injured party’s recovery, is entitled to 
indemnity against the primary wrongdoer. 

This is stated in the agreed statement of facts: 


“By a letter dated June 7, 1962, prior to the trial of the 
Cabarrus County action and prior to the institution of the 
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present action, Iowa National Mutual Insurance Company, 
through its attorney, Ralph M. Stockton, Jr., tendered for a 
ten-day period to Fred S. Hutchins, Sr., as attorney for Fred 
J. Bowen, the amount of $5,000.00 in settlement of the Forsyth 
County judgment in favor of Fred J. Bowen against Johnny C. 
Shipp. A true copy of said letter is attached hereto and incorpo- 
rated herein and fully set out in this paragraph. Said tender 
was not accepted by Fred J. Bowen.” 


By rejecting this offer Bowen elected to pursue his counterclaim for 
personal injuries in the Cabarrus County action and to obtain satis- 
faction for his injuries in that action. The judgment in the Cabarrus 
County action, in which Bowen received $2,464 as damages for his 
personal injuries received in the same collision which was the basis 
for his Forsyth County action resulting in a judgment in his favor 
against Shipp, has been paid in full by Iowa into the office of the 
clerk of the Superior Court of Cabarrus County. The clerk of the 
Superior Court of Cabarrus County disbursed to the attorneys of 
record for Bowen the amount of said judgment and costs in payment 
and satisfaction of the judgment entered in this action in favor of 
Bowen and Knitting Co. Bowen did not appeal. Although separate 
judgments may be rendered against the agent and his principal aris- 
ing out of the same cause of action, there can be but one satisfaction 
of the judgments arising on the same cause of action, and this rule 
has been applied even where the judgments differed in amount when 
the two judgments are for compensatory damages. This is true be- 
cause Bowen’s cause of action is indivisible, and the satisfaction of 
the judgment by the principal operates to extinguish his judgment 
in the Forsyth County action against the agent, particularly when 
Bowen rejected the offer of the payment of $5,000 as aforesaid and 
elected to pursue his cause of action against the principal and en- 
force the judgment obtained against him. Burkhardt ». Armour & 
Co., 115 Conn. 249, 161 A. 385, 90 A.L.R. 1260; Thomas’ Adm’r. v. 
Maysville St. Ry. & Transfer Co., 186 Ky. 446, 124 S.W. 398; Irwin 
v. Jetter Brewing Co., 101 Neb. 409, 163 N.W. 470; Sarine v. Maher, 
187 Misc. 199, 63 N.Y.S. 2d 241; Larson v. Anderson, 108 Wash. 
157, 182 P. 957, 6 A.L.R. 621; 830A Am. Jur., Judgments, § 1007; 2 
Freeman on Judgments, 5th Ed., bv Tuttle, § 1126; 49 C.J.S., Judg- 
ments, § 575; Restatement, Torts, $ 886, Comment, a. 

Although it is not necessary for us in reaching a decision in this 
case to approve all the trial court’s conclusions of law, we approve 
this conclusion, that the acceptance of satisfaction of the Cabarrus 
County judgment by Bowen constitutes a bar to recovery by him in 
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the present action against Iowa, and that conclusion supports the 
judgment that plaintiff recover nothing from the defendant Iowa. 


The judgment of the lower court 1s 
Affirmed. 


FRED J. STANBACK, JR., v. VANITA B. STANBACK, 
(Filed 20 June, 1967.) 


1. Divorce and Alimony § 11— 


The court, in its charge to the jury upon the nagging of the wife as con- 
stituting such indignities to the person of the husband as to warrant a 
divorce @ mensa et thoro, quoting a picturesque philippic on nagging, 
capped by a quotation from Proverbs as to the difficulty of living with a 
brawling woman. Held: The excerpt from the charge must certainly have 
been considered by the jury as a description of the wife’s behavior, and 
constitutes prejudicial error as an expression of opinion on the facts by 
the court. 


2. Trial § 35— 


3. 


> 


* 


5. 


G.S. 1-180 proscribes the trial court from expressing or indicating an 
opinion on the facts, either directly or indirectly. 


Divorce and Alimony § 23— 


Determination of the right to custody of minor children of the marriage 
is the province of the trial court and not the jury, and the court must de- 
cide the question upon the evidence before it, and while the verdict of the 
jury in the divorce action may be considered by the court with all other 
relevant factors in determining the question of custody in accordance with 
the best interest of the children, the verdict of the jury is net controlling, 
and it is error for the court to so consider it. 


Same; Appeal and Error § 55— 


The court awarded the custody of the children of the marriage in ac- 
cordance with the prior order entered in the cause under the mistaken 
belief that he had to do so in view of the verdict of the jury in the di- 
vorce action. Held: A new trial having been awarded in the divorce ac- 
tion, the order of custody will not be altered prior to trial unless for good 
cause shown earlier consideration should become necessary, but after re- 
trial the court must consider the guestion of custody de novo. 


Divorce and Alimony § 18— 


The purpose of allowance of fees to the attorneys for the wife is to 
place her on substantially even terms with the husband in the litigation, 
and under the facts of this case the amount allowed to the wife’s at- 
torneys is held not to disclose abuse of discretion in view of the affluence 
of the husband and the wife’s lack of funds, the amount of legal work re- 
quired of the wife’s attorneys, and other relevant circumstances. 
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AppraL by both plaintiff and defendant from May, S.J., May 
1966 Civil Session of Rowan. This appeal was docketed in the Su- 
preme Court as Case No. 617 and was argued at the Fall Term 1966. 

Plaintiff instituted this action against his wife on 29 March 1965 
for a divorce from bed and board and the exclusive custody of the 
two minor children then born of the marriage. Plaintiff alleged that 
he was entitled to a divorce a mensa et thoro upon each of the five 
grounds enumerated in G.S. 50-7. Defendant, after denying that 
plaintiff had any grounds for divorce, filed a cross action under G'S. 
50-16 for alimony without divorce. She also asked for custody of 
the children with visitation rights granted the father. 

Plaintiff and defendant, who had known each other seven vears, 
were married in New York City on 19 April 1958, and thereafter lived 
together in Salisbury, North Carolina. On the morning of 20 Febru- 
ary 1965, plaintiff left the home and never returned. At that time, 
the parties had only two children, Bradford G. Stanback, born 1 April 
1959, and Lawrence C. Stanback, born 27 August 1960, but defend- 
ant was pregnant with their third child. On 29 March 1965, during 
defendant’s absence, plaintiff came to the home and took the two child- 
ren away. The third child, Clarence F. Stanback, was born 29 June 
1965. 

On 22 April 1965, upon motion in the cause, Judge Ha] Hammer 
Walker on a finding that defendant, for a long time, had consumed 
excessive amounts of alcohol, awarded plaintiff exclusive custody 
of the children pending the hearing on the merits. Sixteen days later, 
on 8 May 1965, defendant filed a motion to reconsider the question 
of custody. On 19 June 1965, less than two months after the date of 
Judge Walker’s order, Judge Allen H. Gwyn concluded another 
custody hearing and, upon a finding of changed condition, 1.e., that 
defendant no longer used alcoholic beverages, he divided the custody 
of the children equally between the parents. Plaintiff appealed. This 
Court, being of the opinion that sufficient time had not elapsed be- 
tween the two orders to support a finding of changed conditions, re- 
versed Judge Gwyn’s order. See Stanback v. Stanback. 266 N.C. 72, 
145 S.E. 2d 332. 

Upon the trial of this case on the issues, plaintiff offered evidence 
tending to show: From the beginning of their marriage, defendant 
had, from time to time, consumed aleoholic beverages to excess. By 
19 February 1965, she had become an habitual drunkard, neglecting 
her children, her husband, and her home. While drinking, she was 
abusive, crude, and generally disagreeable. In June 1963, she be- 
came obsessed with the idea that plaintiff was enamored of a lady 
of excellent character who was the wife of a prominent business- 
man and who was a member of their church. Plaintiff testified that 
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this “was the thing that began the real difficulty.” She accused plain- 
tiff of “psychic infidelity” with this woman. Because of this obses- 
sion, she harangued plaintiff at night until he could not sleep; she 
scratched, beat, and otherwise assaulted him. On one of these occa- 
sions, on 22 December 1964, when she bent his finger, plaintiff hit 
defendant on the forehead; it was not a severe blow. She humiliated 
him publicly with charges of his interest in another woman. From 
time to time, she locked plaintiff out of their bedroom, ordered him 
to leave the home, and did so many ‘mean, hateful things” that he 
said he could only attribute her violent behavior to “mental! illness.” 
On Sunday morning, 14 February 1965, after an argument over “the 
other woman,” she attempted to push him down the cellar stairs. 
Plaintiff testified: “The reason for my leaving was a series — last- 
ing for more than two years— of unreasonable drinking, of physical 
and verbal abuse, which ended with her pushing me down the base- 
ment stairs, that made it impossible for me to stay.” On the advice 
of counsel, plaintiff kept a diary of defendant’s misdeeds from 3 
June 1964 until he left the home on 20 February 1965. 

Defendant’s evidence tended to show: Plaintiff 1s a teetotaler. 
She herself enjoys an occasional cocktail and sometimes has sherry 
with her meals, but she has never been drunk nor has she ever con- 
sumed alcoholic beverages to excess. During the entire period of her 
three pregnancies, and while she was nursing her children, she also 
was a teetotaler. She never accused plaintiff of physical infidelity. 
Her accusations of “psychic infidelity” were the result of plaintiff’s 
own conduct. He had often told her how attractive the ‘other 
woman” was, how slim and appealing she looked in comparison to 
defendant, and that she had “sexy lips.” He asked defendant to 
make friends with her and to invite her to their home. Defendant 
testified that she had never refused plaintiff conjugal relations. She 
had never attempted to injure him. nor had she ever offered him 
any physical violence. He, however, had kicked her in the stomach 
while she was pregnant. On the occasions when she had reacted to 
him in some unusual manner, he had deliberately goaded her into 
it. She did not push him down the cellar stairs. On the contrary, af- 
ter he had told her he was leaving her, she had struggled with him 
at the top of the stairs in an effort to keep him from going to the 
basement “to get something that he needed to leave with.” On the 
witness stand, she said she had always loved plaintiff; she did not 
want him to leave their home; she had given him no cause to leave; 
and she had always been ready for a reconciliation. 


At the conclusion of plaintiff’s evidence, defendant moved for a 
judgment of nonsuit as to each of the issues. The motion was denied 
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and renewed at the conclusion of all the evidence, when it was again 
denied. Exceptions to these rulings were duly noted. 


Issues were submitted to the jury and answered as follows: 


a 


se. 


HB. 


A. 


5 


6, 


OF. 


Were the plaintiff and defendant married, as alleged in the 
Complaint? 


ANSWER: Yé@s. 


Did the defendant, Vanita B. Stanback, maliciously turn 
the plaintiff, Fred J. Stanback, Jr., out of doors, without 
adequate provocation on the part of the plaintiff, Fred J. 
Stanback, Jr., as alleged in the Complaint? 


ANSWER: No. 


Did the defendant, Vanita B. Stanback, by cruel and bar- 
barous treatment, endanger the life of the plaintiff, Fred 
J. Stanback, Jr., without adequate provocation on the part 
of the plaintiff, Fred J. Stanback, Jr., as alleged in the 
Complaint? 


ANSWER: No. 


Did the defendant, Vanita B. Stanback, offer such indig- 
nities to the person of the plaintiff, Fred J. Stanback, Jr., 
as to render his condition intolerable and his life burden- 
some, without adequate provocation on the part of the 
plaintiff, Fred J. Stanback, Jr., as alleged in the Com- 
plaint? 


ANSWER: Yes. 


Did the defendant, Vanita B. Stanback, become an habitual 
drunkard after her marriage to the plaintiff, Fred J. Stan- 
back, Jr., as alleged in the Complaint? 


ANSWER: No. 


Did the plaintiff, Fred J. Stanback, Jr., separate himself 
from his wife and fail to provide her with the necessary 
subsistence according to his means and condition in life, 
as alleged in the cross action? 


ANSWER: No. 


Has Fred J. Stanback, Jr., unlawfully abandoned his wife, 
Vanita B. Stanback, without adequate provocation on the 
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part of the defendant, Vanita B. Stanback, as alleged in 
the cross action? 


ANSWER:  ooececcccceeee : 


“8. Has the plaintiff, Fred J. Stanback, Jr., offered such in- 
dignities to the person of his wife, Vanita B. Stanback, as 
to render her condition intolerable and life burdensome, 
without adequate provocation on the part of the defend- 
ant, Vanita B. Stanback, as alleged in the cross action? 


ANSWER! oo.wecccesecese : 


The following statement appears on page 325 of the record and 
case on appeal: 


“Upon the return of the verdict the court considered the 
matter of the custody of Bradford G. Stanback and Lawrence 
C. Stanback, the minor children of the parties. The court stated 
to counsel that further evidence would be heard on the ques- 
tion of custody if either party desired to offer such evidence 
but that under the court’s interpretation of the opinion of the 
Supreme Court of North Carolina in the case of SYANBACK Vv. 
STANBACK, 266 N.C. 72, the question of custody of said minor 
children, should be cletermined by the verdict of the jury in 
the trial of the issues in this action and that the court intended 
to be guided by the jury verdict in determining the matter of 
custody.” 


On the question of custody, the parties then offered in evidence 
the identical affidavits which had been introduced in the previous 
custody hearings before Walker and Gwyn, JJ. These affidavits 
were included in the transcript when this case was here on appeal 
from Judge Gwyn’s order at the Fall Term 1965. Stanback . Stan- 
back, supra. 

The court granted plaintiff a divorce from bed and board from 
defendant upon the verdict. In the same judgment he awarded plain- 
tiff custody of the two older children of the marriage. The judgment 
recited that the court, after considering all the evidence presented 
at the trial and all the affidavits previously filed by both parties, 
finds as a fact that: 


“(B)oth the plaintiff and the defendant are fit and suitable 
persons to have the custody and control of the two older minor 
children, Bradford G. Stanback and Lawrence C. Stanback; 
that the interest, welfare and health of Bradford G. Stanback 
and Lawrence C. Stanback will best be served by awarding 


502 IN THE SUPREME COURT. [270 
STANBACK &. STANBACK. 


their custody to the plaintiff, Fred J. Stanback, Jr., with visi- 
tation rights in the defendant, Vanita B. Stanback, as herein- 
after set forth. . . .” 


The court thereupon awarded plaintiff the custody of the two chil- 
dren and granted defendant the right to have them in her home dur- 
ing the period of 1 September through 31 May for two hours on 
Tuesday for three consecutive weeks and, on every fourth week, 
from 3:30 Friday afternoon until 5:30 on Sunday afternoon. Dur- 
ing the period of 1 June through 31 August, she was allowed to have 
them from noon on 15 June until noon on 6 July, and from noon on 
27 July until noon on 17 August. 

The judgment further recited that the custody of the third child, 
Clarence F. Stanback, then aged eleven months, had not been raised 
in this proceeding. | 

In a supplemental order, Judge May fixed the compensation for 
defendant’s counsel upon findings of fact, which are summarized as 
follows: 

1. On 28 February 1965, defendant employed George L. Burke 
and the firm of Kesler and Seay, attorneys of Salisbury, to repre- 
sent her in this litigation. They filed her answer, prepared for and 
represented her in the hearing in Asheboro before Judge Hal Ham- 
mer Walker on 10 April 1965. At this hearing, plaintiff was awarded 
custody; defendant was awarded alimony pendente lite; and defend- 
ant’s attorneys were allowed $2,000.00 for their services “to the date 
of this hearing, to wit, April 10. 1965.” From 10 April 1965 to date, 
defendant’s counsel have received no further compensation for the 
additional services rendered. 

2. Thereafter, they prepared this case for Jury trial at the 
May 1965 Civil Session of the Superior Court. At that session, plain- 
tiff moved for a continuance. The motion was argued; the trial was 
continued. 

3. In preparation for the two custodv hearings before Judge 
Allen H. Gwyn in June 1965, counsel conferred with 39 witnesses, 
prepared affidavits for their signatures, and did extensive legal re- 
search. They journeyed to Reidsville, where Judge Gwyn began his 
hearings, which were concluded on 19 June 1965 in Salisbury. Judge 
Gwyn then modified Judge Walker’s order by dividing the custody 
of the children equally between the parties. Plaintiff appealed from 
Judge Gwyn’s order and sought supersedeas from the Supreme Court. 
At this time, the firm of Walser, Brinkley, Walser & McGirt, at- 
tornevs of Lexington, North Carolina, was associated with Messrs. 
Burke, Kesler and Seay as attorneys for defendant. 

4. In connection with the appeal from Judge Gwyn’s order, 
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counsel were required (1) to investigate the rules and practice of 
the Supreme Court with reference to the granting of writs of super- 
sedeas; (2) to study plaintiff’s case on appeal; (8) to appear before 
Judge Gwyn in Reidsville, where he finally settled the case, which 
produced a mimeographed record of 223 pages; (4) to prepare and 
file defendant’s brief; and (5) to argue her case in the Supreme 
Court at the Fall Term 1965. 

5. Thereafter, counsel prepared for and appeared at the ad- 
verse examinations of both plaintiff and defendant. These examina- 
tions were held on two separate dates. 

6. When the case was calendared for trial at the March 1966 
Session of the Superior Court, counsel again prepared the case for 
trial. Upon plaintiff’s motion, and after argument, it was again con- 
tinued. Counsel also argued a motion to compel defendant to answer 
certain questions. 

7. Counsel arranged for the taking of depositions in behalf of 
defendant in New York. These arrangements, inter alia, required 
the association of New York counsel. 

8. When the case was calendared for the 16 May 1966 Session, 
counsel prepared the case for trial the third time. The case was tried 
and consumed nine days. 

9. From the beginning of this litigation, counsel have confer- 
red with defendant at length and at frequent intervals. The nature 
of the litigation and the charges which plaintiff made against de- 
fendant, and the bitterness of the litigation required these confer- 
ences and had made it necessary for them to interview many wit- 
nesses. 

10. Plaintiff has a net worth of $1,000,000.00. “His average in- 
come according to his own testimony has been approximately $42,000.00 
per year for the past five years, although his income-tax returns 
show that his total income as reported was greatly in excess of this 
amount, being in excess of $146,000.00 during the year 1964.” De- 
fendant has no property of any substantial value and has no income. 

11. The services rendered by defendant’s counsel were reason- 
able and necessary for the proper preparation of her defense to 
plaintiff’s action for divorce from bed and board and the prosecu- 
tion of her cross action for alimony without divorce. Counsel ren- 
dered these services in expectation of payment in addition to the 
$2,000.00 received on 10 April 1965. The additional services rendered 
by defendant’s counsel had a reasonable value of $20,000.00. 

Upon these findings, Judge May directed plaintiff to pay to de- 
fendant’s counsel the sum of $20,000.00 ‘“‘as additional counsel fees 
pendente lite covering services rendered during the period from 10 
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April 1965, to and including the end of the trial in this action in the 
Superior Court of Rowan County.” 

Plaintiff appealed from the order allowing defendant’s counsel 
additional compensation. Defendant appealed from the judgment 
awarding plaintiff a divorce from bed and board and the custody 
of the parties’ two older children. 


Shuford, Kluttze & Hamlin; Hudson, Ferrell, Petree, Stockton, 
Stockton & Robinson by Robert A. Melott for plaintiff. 

Kesler & Seay; Walser, Brinkley, Walser & McGuirt; George L. 
Burke, Jr., for defendant. 


SHarp, J. We first consider defendant’s appeal. 

Five issues were submitted to the jury in plaintiff’s action for 
divorce from bed and board. The first related to the marriage, which 
was admitted. The second, third, and fifth issues were answered in 
defendant’s favor; the fourth, in plaintiff’s. To obtain a divorce 
from bed and board, however, the Jaw requires that defendant 
establish only one of the grounds specified in G.S. 50-7. Defendant 
attacks, with 19 assignments of error, the judgment divorcing the 
parties. Necessarily, these assignments relate only to the fourth 
issue, Although one or more of the others have substantial merit, it 
is necessary to consider only the ninth, which relates to the follow- 
ing portion of the judge’s charge on the fourth issue: 


The constant nagging and berating of the husband by the 
wife may, under a given factual situation, constitute indignities. 
A certain amount of nagging and fussing by one’s wife is ap- 
parently a thing to be taken and borne as part of the “buyer- 
beware” marital burden of the male, but when the nagging and 
criticism of the husband continues practically daily for a long 
period of time, there is a point reached where patience is no 
longer a virtue, and the law should afford relief. As the Supreme 
Court of Georgia so well said, in Wiuxinson against WILKIN- 
SON, quoting the trial judge: “From the days of Socrates and 
Xantippe, men and women have known what is meant by nag- 
ging, although philology cannot define it or legal chemistry dis- 
solve it into its elements. Humor cannot soften or wit divert it. 
Prayers avail nothing and threats are idle. Soft words but in- 
crease its velocity and harsh ones its violence. Darkness has for 
it no terrors, and the long hours of the night draw no drapery 
of the couch around it. The chamber where love and peace 
should dwell becomes an inferno, driving the poor man to the 
saloon, the rich one to the club, and both to the arms of the 
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harlot. It takes the sparkle out of the wine of life and turns at 
night into ashes the fruits of the labor of the day.” And to this 
he might well have added the words of Solomon that “J# 1s 
better to dwell in the corner of the hausetop than with a brail- 
ing woman and in a wide house.” (Italics ours.) 


The foregoing excerpt from the charge is taken verbatim from 1 
Lee, N. C. Family Law § 82, p. 316 (3d Ed., 1963). The portion in 
quotations is Judge Meldrim’s familiar excursus on nagging, which, 
since Justice Hill of the Georgia Supreme Court included it in his 
opinion in Wilkinson v. Wilkinson, 159 Ga. 332, 339, 125 S.E. 856, 
859, has often reappeared in the picturesque speech columns of both 
legal and popular periodicals. Judge Meldrim, however, when he de- 
livered his animadversion upon nagging, was overruling a demurrer 
to a complaint in a divorce action. His philippic was never intended 
for use by a trial judge in instructing a jury in a jurisdiction where 
judges are circumscribed by a statute such as G.S. 1-180. It was 
Justice Hill, who, after quoting Judge Meldrim, added the words 
of King Solomon which we have italicized above (Proverbs 25:24). 
To the jury, however, 1t was Judge May who was superimposing 
Solomon’s condemnation upon the excoriation which he had just 
quoted with approval from the Georgia court. The jurors most cer- 
tainly understood that his Honor thought the reference to a “brawl- 
ing woman” was applicable to defendant and that Judge Meldrim’s 
were words “fitly spoken” of her. Defendant’s Assignment of Error 
No. 9 is sustained. 

G.S. 1-180 imposes upon the trial judge the duty to state in a 
plain and correct manner the evidence given in the case and to de- 
clare and explain the law arising thereon, without expressing any 
opinion of the facts. State v. Benton, 226 N.C. 745, 40 S.E. 2d 617. 
“There must be no indication of the judge’s opinion upon the facts 
to the hurt of either party, either directly or indirectly, by words 
or conduct.” Bank v. McArthur, 168 N.C. 48, 52, 84 S.E. 39, 41. 
When such an indication occurs, there must be a new trial. State v. 
Williamson, 250 N.C. 204, 108 S.E. 2d 448; Withers v. Lane, 144 
N.C. 184, 56 S.E. 855; Meadows v. Telegraph Co., 131 N.C. 73, 42 
S.E. 534. 

Defendant’s Assignments of Error three, four, five, and six at- 
tack Judge May’s judgment granting custcdy of the parties’ two 
boys, Bradford and Lawrence, to plaintiff. 

The familiar rule is that ‘‘the welfare of the child should be the 
paramount consideration which guides the court in making an award 
of custody.” Gafford v. Phelps, 235 N.C, 218, 222, 69 S.E. 2d 313, 
316; 3 Lee, N. C. Family Law § 224 (1963); 2 Strong, N. C. Index, 
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Divorce and Alimony § 24 (1959). Which of the two contending 
parents shall have the custody of their children is a question ad- 
dressed to the discretion of the trial judge, who must decide the 
probative force of conflicting evidence and make the difficult and 
heart-rending decision. Once he has made it, it will ordinarily be up- 
held if supported by competent evidence. Hinkle v. Hinkle, 266 N.C. 
189, 146 S.E. 2d 738; Griffin v. Griffin, 237 N.C. 404, 75 S.E. 2d 133. 

Defendant does not controvert this rule. Her contention is that, 
in awarding custody, the judge did not exercise his discretion, but 
acted upon the mistaken premise — as shown by his statement made 
upon the return of the verdict—that the former opinion in this 
case required him to award custody to the party who won the jury’s 
verdict. 

Patently, Judge Walker’s order awarding exclusive custody to 
plaintiff was based upon his finding that defendant had consumed 
excessive amounts of alcohol over a long period of time. It is equally 
clear that Judge Gwyn’s modification of that order was based on his 
finding that defendant “no longer indulged in the use of alcoholic 
beverages . . . and has regained her normal emotional equili- 
brium.” In reversing Judge Gwyn’s order as having been prema- 
turely made, this Court, speaking through Higgins, J., said: “This 
controversy illustrates the difficulty of determining disputed facts 
from ex parte affidavits. When this case is heard on the merits, where 
the witnesses are before the court and subject to cross examination, 
the findings thus established will, or may, justify a change in the 
order.” Stanback v. Stanback, 266 N.C. 72, 77, 145 S.E. 2d 382, 335. 

Determining the custody of minor children is never the province 
of a jury; it is that of the judge of the court in which the proceed- 
ing is pending. G.S. 50-18; G.S. 50-16; G.S. 17-89; G.S. 17-39.1; GS. 
110-21(3); G.S. 7-103. See 3 Lee, N. C. Family Law § 222 (1963). 
In the former opinion in this case, we did not say that the custody 
of the Stanback children denended upon the jury’s findings upon the 
trial of the issues. The import of the statement therefrom quoted 
above is this: (1) Judge Waiker’s award of custody was made 
pendente lite upon facts which he found from the ex parte affidavits 
which were the evidence before him; (2) Between the date of Judge 
Walker’s order and the trial, sufficient time would have elapsed to 
evaluate the permanency of the change which Judge Gwyn found 
had occurred; and (3) At the trial, the judge who heard and saw the 
witnesses was empowered to alter Judge Walker’s order if, after con- 
sidering all the circumstances and the evidence in the case, he should 
find a change of custody to be in the children’s best interest. 

The jury found that defendant never became an habitual drunk- 
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ard. The judge was required to consider this finding and to evaluate 
it in its relation to all the other facts and circumstances bearing 
upon the question of custody. He apparently did consider it, for he 
found that defendant, as well as plaintiff, was a fit and suitable per- 
son to have custody and control of her children. Yet the judge was 
not required to award defendant the custody of the children upon 
her exoneration of the charge of habitual drunkenness any more than 
he was required to deprive her of custody because of the jury’s an- 
swer to the fourth issue. The crucial question, the best interest of 
the children, remained for him to determine in the exercise of his 
sound judicial discretion. 

The verdict in a divorce action can be an important factor in the 
judge’s consideration of an award of custody, but it is not legally 
controlling. It is merely one of the circumstances for him to con- 
sider, along with all other relevant factors. In 24 Am. Jur. 2d, Di- 
vorce and Separation § 788 (1966), it is said that “a survey of the 
results of a large number of cases in the majority of states” reveals 
that the courts do not confine themselves to the practice of award- 
ing custody to the innocent spouse in the divorce action. This is 
true, of course, because it is possible for a bad wife to be a good 
mother. By the same token, an erring husband can be a good father. 
Notwithstanding the misconduct of one of the parents in relation to 
the other, the welfare of their child mav best be served by awarding 
its custody to the offending spouse where his or her fault does not 
reflect a present unfitness to rear the child. “This welfare can be 
determined to some extent by the comparative acts of the father and 
mother showing love and affection for it and a parental interest in 
its welfare.” 24 Am. Jur. 2d, Divorce and Separation $ 788 (1966). 

The judge’s statement that he understood our former opinion to 
require the question of custody to be determined by the jury’s ver- 
dict and that — although he would hear any further evidence either 
party desired to offer — he intended to be guided by the verdict in- 
dicates that he was laboring under a misapprehension of the law. 
“And it is uniformly held by decisions of this Court that where it 
appears that the judge below has ruled upon matter before him 
upon a misapprehension of the law, the cause will be remanded to 
the Superior Court for further hearing in the true legal light.” State 
v. Grundler, 249 N.C. 399, 402, 106 8.E. 2d 488, 490; Capps v. Lynch, 
253 N.C. 18, 22, 116 S.E. 2d 137, 141. 

Plaintiff argues, however, that the judgment indicates that the 
judge did, in fact, exercise his discretion in making the award of 
custody. Nothing contained therein, however. refutes the iudge’s 
statement that, despite his willingness to hear further evidence on 
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the question, he intended to be guided by the jury’s verdict in 
awarding custody because he understood the former opinion to re- 
quire him to be. His judgment is entirely consistent with his an- 
nounced intention to award custody to the party who prevailed be- 
fore the jury. 

Since this case goes back for a trial de novo, there appears no 
immediate necessity to vacate Judge May’s order of custody. Such 
a course would probably result in another hearing prior to the next 
jury trial of the action. In the absence of some showing of necessity 
for an earlier reconsideration, the order of May, J., will stand until 
the retrial. After the retrial, the presiding judge will consider the 
matter of custody de novo and enter the order which, under all the 
circumstances, he then deems to he in the best interest of the children 
involved. 


PLAINTIFF’S APPFAL. 


Plaintiff states the single question posed by his appeal as fol- 
lows: ‘Did the trial judge abuse his discretion by ordering that the 
plaintiff pay the sum of twenty thousand dollars ($20,000.00) as 
counsel fees for the defendant?” He further states that he “recog- 
nizes that the law is clear and well reasoned that the amount of at- 
torneys’ fees to be awarded to the wife in a divorce action is within 
the sound discretion of the trial judge and is unappealable except 
for abuse of discretion. Stadiem v. Stadiem, 230 N.C. 318, 52 SE. 
2d 899 (1949).” 

Plaintiff did not except to any of the findings of fact upon which 
Judge May made the challenged allowance. He excepted only to “the 
order that the plaintiff pay the sum of twenty thousand dollars as 
counsel fees for the defendant.” The question presented, therefore, 
is whether the findings of fact support the order, or—as plaintiff 
states — whether Judge May abused his discretion. Putnam v. Pub- 
licattons, 245 N.C. 482, 96 S.E. 2d 445; Merrell v. Jenkins, 242 N.C. 
636, 89 S.E. 2d 242; 1 Strong, N. C. Index, Appeal and Error § 22 
(1957) and cases therein cited. 

Stadiem v. Stadiem, supra, was an appeal by the defendant-hus- 
band from an allowance of fees made to the plaintiff’s attorneys 
under G.S. 50-16. After pointing out that, generally speaking, G.S. 
50-16 runs parallel with G.S. 50-15 regarding allowances for attor- 
neys’ fees, the Court said: 


“There are so many elements to be considered in an allow- 
ance of this kind; the nature and worth of the services; the 
magnitude of the task imposed; reasonable consideration for 
the defendant’s condition and financial circumstance, — these 
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and many other considerations are involved. On this appeal the 
question before us is not whether the award may not have been 
larger than that anticipated or even usual in cases of that kind; 
but whether in consideration of the circumstances under which 
it was made it was so unreasonable as to constitute an abuse 
of discretion.” Id. at 321, 52 S.E. 2d at 901. 


Considering the circumstances under which the award to defend- 
ant’s counsel was made, we cannot say that it manifests an abuse 
of discretion. “The purpose of the allowance for attorney’s fecs is 
to put the wife on substantially even terms with the husband in the 
litigation.” Harrell v. Harrell, 253 N.C. 758, 762, 117 S.E. 2d 728, 
731; Medlin v. Medlin, 175 N.C. 529, 95 S.E. 857. Upon the oral 
argument, counsel for plaintiff, answering a question from the court, 
said that Judge May had ascertained the amount of compensation 
which plaintiff’s lawyers had received before he fixed the compensa- 
tion for defendant’s attorneys. 

Defendant is a native of Nebraska; she has no relatives in this 
State. She owns no property and has no income. Her husband is a 
man of wealth and a member of a prominent and well-established 
North Carolina family. In this action, he seeks a decree which would 
relieve him of all obligation to support defendant and from all re- 
sponsibility to her. In the beginning, at least, he sought to deprive 
her of all contacts with the children then born of the marriage. The 
ends of justice require that both sides of a controversy such as this 
be fully explored and presented to judge and jury before decision is 
made. Defendant was, and is, entitled to adequate representation. 
Such representation, under the circumstances disclosed here, 1s not 
always readily available to a wife. Many attorneys are reluctant to 
take domestic relations cases under any circumstances, for the de- 
mands which a bitterly contested divorce and custody case make 
upon the lawyers involved are time-consuming, strenuous, and ten- 
sion-creating. This is more especially true of the demands which the 
penniless wife makes upon the time of her attorneys, for her de- 
pendence upon them is absolute. There are few lawyers who would 
be willing, or could afford, to take her case without the expectation 
of receiving adequate compensation in the end—and recompense 
is frequently delayed. 

After reading the 247 pages of record and briefs in the first ap- 
peal of this case and the 446 pages in this one, we are satisfied that 
the facts which Judge May found support his award. 

The decision is this: The judgment awarding plaintiff a divorce 
from bed and board is vacated, and a new irial is ordered upon all 
issues arising upon the pleadings. The judgment awarding custody 
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stands until the retrial of the issues unless, for good cause shown, 
earlier reconsideration should become necessary. After the retrial, 


the 


judge will consider the question of custody de novo. The judg- 


ment awarding defendant’s attorneys compensation is affirmed. 


On plaintiff’s appeal 
Affirmed. 

On defendant’s appeal 
New trial. 


E. D. KUYKENDALL, JR.. ADMINISTRATOR OF THE Estate or PATTIE B. 


RIDDICK, DEcEASED, PLAINTIFF, v. MRS. DELIA M. ZIMMERMAN 
PROCTOR, INDIVMUALLY, AND MRS. DELIA M. ZIMMERMAN PROCTOR, 
GUARDIAN OF THE EstaTE oF MRS. PATTIE B. RIDDICK, INCOMPETENT, 
AND MRS. DELIA M. ZIMMERMAN PROCTOR, Successor Truster Un- 
DER A TRUST INDENTURE ExercuTepD py LUCY W. BALL on Novemser 15, 
1929, RecorpED IN DrED Book 101, PAcE 69, OFFICE oF THE REGISTER OF 
DEEDS OF DuRHAM CouNty, Nor’tH CAROLINA, AND DEED Boox 1747, Page 
584, OFFICE OF THE REGISTER OF DFEDS OF GUILFORD County, NortTH Car- 
OLINA, FOR THE USE AND BENEFIT OF MRS. PATTIE B. RIDDICK, Et At, 
DEFENDANTS. 
(Filed 20 June, 1967.) 


1. Pleadings § 19— 


A demurrer for failure of the complaint to state a cause of action ad- 
mits for the purpose of testing the complaint all facts well pleaded in the 
complaint and appearing in any document attached thereto, together with 
all reasonable inferences therefrom, but it does not admit conclusions of 
law. 


2. Same— 


General allegations that defendant did things not authorized by law, 
without specifying the particular acts complained of, constitute a mere 
conclusion net admitted by demurrer. 


A demurrer for failure of the complaint to state a cause of action must 
be overruled when facts properly alleged in the complaint, together with 
inferences of fact reasonably deducible therefrom, entitle plaintiff to 
judgment granting any relief. 


4, Guardian and Ward § 10; Insane Persons § 4— 


A guardian may not be held liable for use of funds of the estate to pro- 
vide necessities of life for the incompetent, even though some other per- 
son is under legal duty to provide support for the incompetent, but the 
guardian is required to collect such funds from the third person and may 
be held liable to the incompetent’s estate for the amount the estate of the 
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incompetent is reduced by the failure to collect such funds, plus interest. 
G.S. 33-20. 


5. Same— 

Where a third person is under legal duty to provide funds for the sup- 
port of an incompetent, which would have provided for the reasonable 
comfort of the incompetent, and the guardian fails to collect such funds, 
and is able to provide the incompetent only with the bare necessities of 
life from the incompetent’s own estate, held, upon the death of the incompe- 
tent, her estate may hold the guardian liable for the wrong done the incom- 
petent in failing to provide the incompetent with reasonable comforts above 
the bare necessities of life. 


6. Abatement and Revival § 14— 

The trustee of an incompetent failed to collect sums due from a third 
person for the support of the incompetent, and, as a result, was able to 
furnish the incompetent with the bare necessities of life only, instead of 
reasonable comforts under the circumstances. Held: Upon the death of 
the incompetent, the right of action for the amount by which the incom- 
petent’s estate was decreased by failure to collect such funds, and the 
right of action for the wrong done the incompetent in failing to provide 
her with reasonable comforts, survive to the incompetent’s personal rep- 
resentative. G.S, 28-172; G.S. 28-175(38). 


"7. Trusts § 8— Provision that trustee should provide reasonable com- 
forts to life beneficiary held mandatory. 

Defendant was trustee of a trust indenture and the guardian of an in- 
competent life beneficiary of the trust. The trust provided that the trustee 
should use the rents and profits from certain trust property, or so much 
thereof as might be necessary, to keep the life beneficiary in comfort. 
Held: The requirement that the rents and profits be used to Keep the life 
beneficiary in comfort is mandatory and not permissive, and the trustee is 
not relieved of the duty to use the funds by reason of the fact that the 
life beneficiary had other properties, and upon the death of the life bene- 
ficiary the administrator of her estate may recover from the trustee the 
amount by which the estate of the life tenant was lessened by the failure 
of the trustee to perform her duty to use the sums reasonably required, 
not in excess of the trust income, and for damages for failure of the 
trustee to provide support of the beneficiary in Keeping with her age, con- 
dition and circumstances. 


8. Trusts § 6— 


A court of equity will always compel a trustee to exercise a mandatory 
power and will control his exercise of a discretionary power when it is 
shown that he has exercised such discretionary power dishonestly or from 
other improper motives. 


9. Limitation of Actions § 16— 


The question of the bar of the statute of limitations may not ordinarily 
be raised by a demurrer for failure of the complaint to state a cause cf 
action. 


AppEAL by plaintiff from Armstrong, J., at the 21 November 
1966 Session of GUILFORD. 


§12 IN THE SUPREME COURT. [270 


KUYKENDALL Uv, PROCTOR. 


The defendant, in her several capacities as individual, guardian 
and successor trustee, filed demurrers ore tenus to the complaint on 
the ground that it does not allege facts sufficient to constitute a cause 
of action and that the plaintiff is not the real party in interest. From 
a judgment sustaining the demurrers and dismissing the action, the 
plaintiff appeals. 

Attached to and made a part of the complaint is the “Lucy W. 
Ball Trust Indenture,” executed 15 November 1929, by which Mrs. 
Ball conveyed to M. W. Ball, Trustee, certain properties. A part of 
the properties were to be held for the use of the settlor for life. The 
remaining properties were to be divided into four shares, one of 
which the trustee was to hold for the benefit of Mrs. Pattie B. Rid- 
dick, the settlor’s daughter, for life, the provisions of the indenture 
as to that share being: 


“TA] one fourth (44) interest of the remainder to Mrs. Pat- 
tie B. Riddick for life to be held in trust by the said trustee for 
her use and benefit and the said Trustee is to manage said one 
fourth (44) for the said Mrs. Pattie B. Riddick and use the 
rents and profits therefrom or so much thereof as may be nec- 
essary to keep her in comfort and at, her death all of said one 
fourth (44), together with any accumulated rents or profits 
thereon shall be conveyed in fee simple by said Trustee as fol- 
lows: to wit: a one third (4%) interest of the same to M. W. 
Ball; a one third (14) interest of the same to the children of 
my deceased daughter, Mrs. E. L. Miller, share and share alike 
and a one third (44) interest of the same to be added to the 
trust fund herein created for Mrs. W. T. Spencer and her 
children * * *” 


The essence of the complaint, in addition to the provisions of the 
above trust indenture, is: 

The plaintiff is the duly appointed and acting ad:ninistrator of 
the estate of Mrs. Riddick. 

On 1 February 1936, the defendant, Mrs. Proctor, was duly ap- 
pointed guardian of the estate of Mrs. Riddick, an incompetent. Mrs. 
Riddick owned a life estate in certain valuable properties. As guard- 
ian, Mrs. Proctor received the income from these until the death of 
Mrs. Riddick. 

By judgment entered in January 1938, Mrs. Proctor was ap- 
pointed successor trustee under the Lucy W. Ball trust indenture 
and succeeded, as trustee, to the trust properties. 

Both the properties held by Mrs. Proctor as guardian for Mrs. 
Riddick and the properties held by her as trustee for Mrs. Riddick, 
these being separate and distinct, produced income amounting to 
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“thousands of dollars” each year. Both as guardian and as trustee, 
Mrs. Proctor filed annual accounts with the clerk of the superior 
court. She kept the two funds and the receipts therefrom separate. 

As one of the children of Mrs. E. L. Miller, Mrs. Proctor owned 
a vested remainder interest in the properties held by her as trustee. 
Consequently, she had a personal interest in the conservation and 
improvement of the corpus thereof and in the accumulation in her 
hands of rents and profits derived therefrom. 

As guardian, Mrs Proctor spent all of the net income derived 
from the properties held by her as such guardian in providing for 
Mrs. Riddick “the bare necessities of life” and in doing “other things 
not authorized by the laws of North Carolina in the management of 
a fiduciary estate.”’ 

As trustee, Mrs. Proctor failed and refused to apply the rents 
and profits from the properties held by her as trustee for the pur- 
pose of providing Mrs. Riddick “with the comforts befitting her sta- 
tion in life during her lifetime, with the fixed intent and purpose of 
enhancing the value of the trust estate available for distribution 
among the remaindermen,” including Mrs. Proctor, individually, upon 
the death of Mrs. Riddick. 

As guardian, Mrs. Proctor failed to preserve and accumulate the 
income received by her from the properties held by her as guard- 
ian. 

In consequence of such acts and omissions by Mrs. Proctor, as 
guardian, all of the income received by her, as guardian, was ex- 
pended so that at the death of Mrs. Riddick there were no assets 
held by Mrs. Proctor, as guardian. 

As trustee, Mrs. Proctor ‘‘failed in the performance of the duties 
owed by her to Pattie B. Riddick, the life beneficiary of the trust 
estate * * * and fraudulently and wrongfully accumulated in her 
hands as Successor Trustee the trust estate rents and profits and 
other income which should have been used * * * to provide for 
Mrs. Pattie B. Riddick the comforts befitting her station in life dur- 
ing her lifetime.” 

As guardian, Mrs. Proctor “failed in the performance of the 
duties owned by her to her ward, and mismanaged the properties 
owned by Pattie B. Riddick, incompetent, for her hfe, and misman- 
aged, misapplied, misappropriated, and fraudulently and wrongfully 
expended the rents, profits, and other income derived from said prop- 
erties owned by Pattie B. Riddick, incompetent, for life,” in that: 
She failed to require herself, as trustee, to expend from the income 
of the trust estate the amounts necessary to provide Mrs. Riddick 
with “the comforts befitting her station in life during her lifetime”; 
she spent and exhausted the income derived by her, as guardian, “in 
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providing the bare necessities of life’ for Mrs. Riddick; she failed to 
require herself, as trustee, to reimburse herself, as guardian, for the 
amounts spent by her, as guardian, “in providing the necessities and 
comforts of life for Mrs. Riddick’; and she failed to hold, reserve, 
and accumulate and invest the net income received by her, as guard- 
ian, from the properties owned by Mrs. Riddick for her life. 

By reason of the said acts and omissions of Mrs. Proctor, as 
guardian and as trustee, the plaintiff administrator has been dam- 
aged in excess of $150,000, which amount he is entitled to recover 
from Mrs. Proctor, individually. 

Mrs. Proctor, as trustee, has, since the death of Mrs. Riddick, 
distributed to herself and others accumulated income of the trust 
estate in excess of $100,000, which should have been in the estate of 
Mrs. Riddick, for which amount Mrs. Prector, individually, is liable 
to the plaintiff administrator. 

The prayer of the complaint is: That Mrs. Proctor be required 
to render to the plaintiff an accounting of all rents, profits and other 
income received and all disbursements made by Mrs. Proctor, as 
trustee, and by Mrs. Proctor, as guardian; that the plaintiff recover 
of Mrs. Proctor, as trustee, as guardian, and individually all assets 
of the estate of Mrs. Riddick which are or should be in the custody 
of Mrs. Proctor in any of her said capacities; that the plaintiff re- 
cover of Mrs. Proctor, individually, all sums owing by her in any of 
her said capacities to the plaintiff; that the court appoint a compe- 
tent person to audit the records and accounts of Mrs. Proctor, as 
trustee, and of Mrs. Proctor, as guardian. 


Wharton, Ivey & Wharton and Watkins & Jarvis for plaintiff. 
Claude V. Jones for defendant. 


LAKE, J. In determining the sufficiency of a complaint to with- 
stand a demurrer filed on the ground that it does not state facts 
sufficient to constitute a cause of action, all facts well pleaded in the 
complaint, including inferences of fact reasonably deduced there- 
from and the provisions of any document attached to and made a 
part of the complaint, are deemed admitted by the demurrer, but 
conclusions of the pleader as to the proper construction of such in- 
strument are not admitted by the demurrer and are not binding upon 
the court. Gay v. Thompson, 266 N.C. 394, 146 S.E. 2d 425; Mcleod 
v. McLeod, 266 N.C. 144, 146 S.E. 2d 65; Horton v. Redevelonment 
Commission, 259 N.C. 605, 131 S.E. 2d 464; AfcCallum wv. Insurance 
Co., 259 N.C. 578, 181 S.E. 2d 435. 

General allegations of wrongdoing, which do not specify the al- 
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leged wrongful act or omission, such as the allegation that the de- 
fendant “did other things not authorized by the laws of North Car- 
olina in the management of a fiduciary estate,” are mere conclusions 
of law. These must be disregarded in determining the sufficiency of 
the pleading attacked by the demurrer. The question is, Assuming 
the facts to be as alleged in the complaint, together with the infer- 
ences reasonably to be drawn therefrom, and no others, is the plain- 
tiff entitled to a judgment granting some relief? If so, it was error 
to sustain the demurrers. 

The guardian of the estate of an incompetent person, who has no 
other adequate means or source of support, is authorized, :f not re- 
quired, to use, for the support of the ward in keeping with his or her 
age, condition and station in life, so much of the income from the 
ward’s properties as is reasonably required for such purpose. See: 
Casualty Co. v. Lawing, 225 N.C. 103, 33 S.E. 2d 609; Long v. Nor- 
com, 37 N.C. 354; 39 C.J.S., Guardian and Ward, § 62; 25 Am. Jur., 
Guardian and Ward, 8§ 68 and 69. Consequently, the guardian can- 
not be held liable to the ward, or the ward’s estate after the termina- 
tion of the guardianship, for such expenditures, nothing else ap- 
pearing. 

It is alleged in the complaint that the expenditures by Mrs. Proc- 
tor, as guardian, of the income of her ward’s estate provided for the 
ward only the “bare necessities of hfe.” Assuming that some other 
person was under a legal duty to provide such support for the ward 
but failed and refused to do so, it would not be a violation of a 
guardian’s duty to use income from the ward’s property in order to 
provide the bare necessities of life pending efforts by the guardian 
to persuade or compel such other person to perform his duty. The 
law does not require the guardian to allow the ward to starve while 
the guardian litigates the ward’s right to support by another. Thus, 
the application by Mrs. Proctor, as guardian, of the income of her 
ward’s property to the support of the ward would not, of itself, make 
Mrs. Proctor, as guardian, liable to the ward or to the ward’s ad- 
ministrator. 

It is, however, also the duty of the guardian to preserve the estate 
of the ward and to take practicable action to enforce the ward’s 
rights against others. Stewart v. McDade, 256 N.C. 630, 124 S.E. 2d 
822. G.S. 33-20 provides, “Every guardian shall take possession, for 
the use of the ward, of all his estate, and may bring all necessary ac- 
tions therefor.” (Emphasis added.) As stated by Settle, J., speak- 
for the Court, in Armfield v. Brown, 73 N.C. 81: “A guardian is li- 
able not only for what he receives, but for all he ought to have re- 
ceived of his ward’s estate. And while infallible judgment is not ex- 
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pected of him in the management of his ward’s estate, yet ordinary 
diligence and the highest degree of good faith is expected and re- 
quired of him in the execution of his trust.” It is the duty ot a guard- 
ian of the estate of an incompetent person to exercise due diligence 
in the collection of an obligation owing to the ward. The guardian is 
liable to the ward’s estate for any loss to it by his failure to do so. 
Coggins v. Flythe, 113 N.C. 102, 18 S.E. 96; 39 C.J.S., Guardian and 
Ward, § 78. When the guardianship is terminated by the death of 
the ward, the right to compel the guardian to pay over the money 
of the ward then in his hands, or which ought then to be in his 
hands, passes to the administrator of the ward. Lowder v. Hathcock, 
150 N.C. 488, 64 S.E. 194. 


In Culp v. Lee, 109 N.C. 675, 14 8.E. 74, a guardian was sued 
for having accepted from the executor of an estate a smaller amount 
than should have been distributed to his wards. Clark, J., later C.J., 
speaking for the Court, said, “If the guardian received for his wards 
a less sum than they were entitled to receive, it is true they can sue 
the guardian and his sureties for his default, but they have their 
election to sue either the guardian or the executor from whom he 
insufficiently collected the fund devised to them or both.” Again, in 
Luton v. Wilcox, 83 N.C. 21, where a guardian was charged with 
having accepted in settlement of a bond due the ward a sum less 
than its face amount, Dillard, J., speaking for the Court, said, “The 
rule of diligence established by the decided cases is, that a guardian 
in the management of his ward’s estate must act in good faith and 
with that care and judgment that a man of ordinary prudence exer- 
clses in his own affairs.” 

In Clodfelter v. Bost, 70 N.C. 733, the plaintiff, after becoming 
of age, sued his former guardian for the negligent failure to collect 
from the United States Government a pension, payable under the 
law for the benefit of the plaintiff by reason of the death of his 
father from wounds received in the Mexican War, such pension be- 
ing no longer recoverable by the plaintiff from the government at 
the time of the institution of the action. In holding the guardian 
liable, the Court, speaking through Bynum, J., said: 


“Thus he knew that his ward’s father had been killed as a 
soldier in Mexico and that the plaintiff was his only child and 
heir at law. It was therefore his duty to enquire and ascertain 
whether the father owned any estate or rights of property which 
would fall to his ward. Such an enquiry would probably have 
led him to a knowledge of this right of pension. But he made no 
enquiries and appears to have lost sight of his ward and of his 
trust. 
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“We conclude that all the facts which were within his knowl- 
edge were sufficient to put the defendant upon the enquiry as 
to the pension, and this, added to his negligence in the matters 
before referred to, properly subject the defendant to the pay- 
ment of the pension money lost by his default.” 


If Mrs. Proctor, as guardian, paid out money belonging to her 
ward’s estate for the support of her ward when it was the legal 
right of the ward to require some other person to support her, it 
would then be the right and duty of the guardian to obtain reim- 
bursement from the person so liable for the ward’s support. It would, 
of course, be no less the duty of Mrs. Proctor, as guardian, to seek 
such reimbursement where she, herself, as trustee, was the person 
under a duty to support the ward. 

This Court has held that where a father of a minor child is finan- 
cially able to support the child, the father, as guardian of the child’s 
estate, may not claim credit in his accounts for expenditures of the 
funds of the child for his or her support. Burke v. Turner, 85 N.C. 
500; 39 C.J.S., Guardian and Ward, § 62d(3). There, the liability 
of the guardian was not for damages arising from the difference in 
quality of the support which the guardian supplied to the ward and 
that which the ward might have had if the person primarily liable 
had done his duty. The guardian’s liability in that case was for 
diminution of the ward’s estate resulting from the guardian’s expen- 
diture of the ward’s funds and his failure to obtain reimbursement 
from the person liable for the support. 

If this guardianship had terminated during the life of the ward, 
the ward could undoubtedly have sued the guardian for the recovery 
of assets which the guardian would have then had in possession if 
the guardian had diligently preserved the estate and had collected 
reimbursement from the person liable for the ward’s support. Upon 
the death of the ward, this right would pass to the ward’s adminis- 
trator. The right of the ward to sue the guardian for lack of diligence 
in the care of the estate survives to the administrator. G.S, 28-172. 
The action being for the recovery of monev due the administrator 
from the guardian, it is not one for relief which could not be enjoyed, 
or the granting of which would be nugatory after death, so as to 
fall within the class specified in G.S. 28-175 (3). 

Obviously, the estate in the hands of Mrs. Proctor, as guardian, 
for transfer to the plaintiff administrator at the death of Mrs. Rid- 
dick, could not have been enhanced by use of the income of the 
Ball Trust to keep Mrs. Riddick in more “comfort” than she en- 
joyed from the use of the funds of the guardianship estate. By hy- 
pothesis, the trust income so used by the trustee would have been 
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spent or consumed before Mrs. Riddick died. Thus, on the theory 
that it was the guardian’s duty to obtain from the trustee reim- 
bursement of the guardianship estate, the plaintiff’s recovery from 
Mrs. Proctor, as guardian, could not exceed the total of the guard- 
ianship funds actually used by Mrs. Proctor, as guardian, for Mrs. 
Riddick’s support, plus interest. The complaint alleges these were 
sufficient to supply only the “bare necessities of life.” 

However, it is the duty of the guardian of the estate of an in- 
competent to collect, insofar as practicable, all monies due the ward, 
including damages for wrongs done to the ward which are known to 
the guardian. To be sure, one cannot be made comfortable retroac- 
tively, but one can be presently compensated for comforts wrong- 
fully withheld in the past. If Mrs. Riddick was entitled to be kept 
“in comfort” by the trustee, it was a wrong done her by the trustee 
for the trustee to deny her the difference between the “bare necessities 
of life,” supplied by the guardian, and the “comfort” to which she 
was entitled under the trust. 

Surely, had Mrs. Riddick been swt juris, she could have recov- 
ered damages from the trustee for an accomplished denial of her 
right under the trust indenture. If her guardian knew of such right 
of action in the ward, the guardian was under a duty to enforce it, 
collect the damages due the ward for “comfort” wrongfully withheld 
in the past and add the sum so collected to the guardianship estate. 
Had the guardian done so, the estate in the guardian’s hands at the 
death of the ward, then payable over to the plaintiff administrator, 
would have been enhanced beyond its mere reimbursement for the 
guardianship funds used to supply the ward with the “bare neces- 
sities of life.” 

The complaint alleges, and the demurrer admits for present pur- 
poses, that the guardian not only knew of this wrongdoing by the 
trustee, she, herself, being also the trustee, but brought it about and 
participated in it for the purpose of deriving, as remainderman of 
the trust properties, a personal gain thereby. Such conduct is not 
compatible with the duty of a guardian of an incompetent’s estate 
to use due diligence to collect and preserve for the ward’s benefit 
all sums due the ward from others. 

Thus, had the guardianship terminated during the life of Mrs. 
Riddick, she, upon the allegations of this complaint, admitted by 
the demurrer for present purposes, would have had a right to re- 
cover from Mrs. Proctor, as guardian, the damages which Mrs. 
Proctor, as guardian, was under a duty to collect from the trustee 
and wilfully failed to collect. This right also survived the death of 
Mrs. Riddick and passed to the plaintiff administrator. 
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We must, therefore, determine whether Mrs. Proctor, as trustee, 
was under a duty to provide for the support of Mrs. Riddick out of 
the income of the trust established by Mrs. Ball, and, if so, to what 
extent. This turns upon the construction to be given the following 
language in the trust indenture: 


“A one-fourth (44) interest * * * to Mrs. Pattie B. Rid- 
dick for life to be held in trust by the said Trustee for her use 
and benefit and the said Trustee is to manage said one-fourth 
(144) for the said Mrs. Pattie B. Riddick and use the rents and 
profits therefrom or so much thereof as may be necessary to 
keep her in comfort and at her death all of said one-fourth (14), 
together with any accumulated rents or profits thereof shall be 
conveyed in fee simple by the Trustee as follows * * *” 


This language is mandatory, not permissive. It does not provide 
that the trustee 1s authorized to use but states that the trustee “is 
to” use the rents and profits of the trust properties to keep Mrs. 
Riddick in “comfort.” We think it clear that the settlor of this trust, 
the mother of Mrs. Riddick, used the words “so much thereof as may 
be necessary” to limit the expenditures to the total amount reason- 
ably required for Mrs. Riddick’s support in ‘‘comfort” and did not 
mean thereby that no funds were to be used for this purpose so 
long as Mrs. Riddick had other properties. The latter interpretation 
would deprive this incompetent daughter of any benefit from the 
trust established for her by her mother unless it could be shown that 
the daughter was in actual financial need. 

In Scott on Trusts, 2d ed., § 128.4, it is said: 


“It is a question of interpretation whether the beneficiary 
is entitled to support out of the fund even though he has other 
resources. Where the trustee is directed to pay to the bene- 
ficiary or to apply for him so much as is necessary for his main- 
tenance or support. The inference is that the settlor intended 
that he should receive his support from the trust estate, even 
though he might have other resources.” 


To the same effect, see: Bogert, Trusts and Trustees, 2d ed., § 811; 
Restatement of Trusts, 2d ed., § 128(e); 54 Am. Jur., Trusts, § 
184; Annot., 101 A.L.R. 1461, 1465. 

We, therefore, hold that it was the duty of Mrs. Proctor, as 
trustee, to apply the income of the trust to the support of Mrs, 
Riddick in “comfort,” in accordance with her age, her station in 
life and her physical and mental condition, irrespective of anv in- 
come which might be derived from her own properties. 
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The right of Mrs. Riddick, under the trust, was not to have the 
total income of the trust paid to her or used for her benefit, but to 
have the trustee use the income “to keep her in comfort.” Obviously, 
the amount to be spent and the purpose of the expenditure were left 
by the settlor to the sound discretion of the trustee in the light of 
the amount of income available and all the conditions of and sur- 
rounding the beneficiary. Scott on Trusts, 2d ed., § 1284; 54 Am. 
Jur., Trusts, § 182; Annot., 101 A.L.R. 1461, 1484 et seq. Neverthe- 
less, where, as is here alleged in the complaint and admitted for present 
purposes by the demurrer, the trustee fails to provide support and 
accumulates the trust income for the trustce’s own advantage, this 
is an abuse of discretion, and the court will determine the amount 
which ought to have been used to “keep the beneficiary in comfort.” 

The court of equity will always compel a trustee to exercise a 
mandatory power and will control his exercise of a discretion vested 
in him when it is shown that he has exercised it dishonestly or from 
other improper motive. Woodard v. Afordecai, 234 N.C. 463, 67 S.E. 
2d 639. Here the complaint alleges, and the demurrer admits for 
present purposes, that Mrs. Proctor, as trustee, did not use the trust 
income for the support of Mrs. Riddick, as it was her duty to do, 
her motive being to retain it for her own benefit as remainderman. 
For such a breach of trust, the court of equity will not only give the 
beneficiary, during her lifetime, relief for the future, but will also re- 
quire the trustee to pay to the beneficiary, or to her guardian, the 
amount which the trustee should have expended for her support in 
the past and did not. In Collister v. Fassitt, 163 N.Y. 281, 57 NE. 
490, the court required such payment to the beneficiary for past 
niggardliness by the trustee, saying: 


“We are of the opinion that the defendant took the residuary 
estate of the testator charged with the payment of a reasonable 
amount for the support of the plaintiff in accordance with the 
terms of the will, and, as she failed to honestly and fairly exer- 
cise the discretion vested in her, it was competent for a court 
of equity to ascertain the amount and decree its payment.” 


The amount so recoverable by or for the beneficiarv, on account 
of such past breach of the trustee’s duty, in the absence of proof of 
special damages, such as injury to the beneficiary’s health due to 
malnutrition or lack of medical attention, 1s the amount, net in ex- 
cess of the trust income, which would have been reasonably required 
in such past period to support the beneficiary in keeping with her 
then age, her then physical and mental condition, the amount of the 
trust income, her usual associates and social activities as contem- 
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plated by the settlor and any other circumstances throwing light 
upon the settlor’s intention as to the meaning of “comfort,” less pay- 
ments actually made by the trustee for such purpose and less amounts 
for which the trustee is under a duty to reimburse third persons, in- 
cluding the guardian of the beneficiary, for sums expended by them 
for the beneficiary’s support. 

The right of action against the trustee, both for reimbursement 
of the guardian for funds paid by the guardian for the support of 
Mrs. Riddick and for damages, if any, for the beneficiary’s loss of 
“comfort” through the trustee’s failure to carry out the trust, was 
vested in the guardian during the continuance of the guardianship. 
G.S. 33-20. Like other property rights constituting the guardianship 
estate, it passed to the plaintiff administrator upon the death of the 
ward. It is not necessary for us to determine whether, in view of the 
fact that the guardianship and the trusteeship are vested in the same 
person, any part of the claim against the trustee is barred by the 
statute of limitations, since that defense cannot be raised by a de- 
murrer for failure of the complaint to state a cause of action. Harrell 
v. Powell, 251 N.C. 636, 112 S.E. 2d 81. 

We hold, therefore, that the complaint states facts sufficient to 
constitute a cause of action against the defendant for violation of 
duties, both in her capacity as guardian and in her capacity as trus- 
tee, that the cause of action 1s now vested in the plaintiff adminis- 
trator, that he is the real party in interest and that the superior 
court had jurisdiction. G.S. 28-147. Consequently, the demurrers ore 
tenus should have been overruled. 

The truth or falsity of the allegations of the complaint is yet to 
be determined. Solely for the purpose of determining the sufficiency 
of the complaint to allege a cause of action, we have here treated 
the allegations as admitted by the defendant to be true. 

Reversed. 


STATE OF NORTH CAROLINA vy. WAYNE DARNELL BUMPERS. 
(Filed 20 June, 1967.) 


1. Jury § 3— 

The court correctly permits the solicitor to ask prospective jurors 
whether ther have scruples against capital punishment and in the event 
they express such scruples the court correctly excuses them for cause, 
since the State. as well as defendant. is entitled to impartial jurors. 
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2. Searches and Seizures § 1; Criminal Law § 79— 


The search with the free assent of the owner of a house in which de- 
fendant lived, as established by the owner’s testimony, and the seizure of 
a gun belonging to the owner of the house from a part of the house not 
assigned to defendant, held not to require a search warrant, and the gun 
was properly admitted in evidence upon ballistics identification of it as 
the one used in the commission of the offenses, and defendant’s motion 
to suppress the evidence was properly denied. 


8. Searches and Seizures § 1—~ 
Defendant, against whom incriminating evidence is procured by the 
search of premises with the consent of the owner, has no ground for com- 
plaint, since no constitutional right can be viclated by a search with the 
consent of the owner of the premises. Constitutional guarantees must be 
applied with a view of protecting the public against criminals as well as 
protecting the innocent who are unjustly accused. 
4. Criminal Law §§ 97; 110— 


If the solicitor was guilty, in this case, of commenting in his argument 
upon defendant’s failure to testify, such impropriety was cured by the 
court’s explicit instruction that defendant’s failure to testifv created no 
presumption against him whatsoever, that there was no requirement that 
defendant testify, but that the State was required to prove defendant’s 
guilt beyond a reasonable doubt. 


AprEaL by defendant from Hobgood, J., 24 October 1966 Crim- 
inal Session, ALAMANCE Superior Court. 

The defendant Wayne Darnell Bumpers was charged in a bill 
of indictment with the rape of one Loretta Briggs Nelson on 31 July 
1966. In another bill he was charged with a felonious assault upon 
her with a .22 caliber rifle, and jin a third bill with a felonious assault 
upon Monty Jones. The three cases were consolidated for trial and 
were tried at the October 1966 Criminal Session. 

The State offered evidence through the testimony of Loretta Nel- 
son, twenty-one years of age, and who is separated from her hus- 
band, which is summarized herein. She said that on the night of 31 
July 1966, she went for a ride in her 1965 Corvair with Monty Jones, 
whom she had been dating for some time. They parked on a secluded 
road and had been there for about ten minutes when the defendant 
Wayne Bumpers came up to the car and tapped on the window. 
She rolled the window down about two inches, and he asked her to 
open the door. Upon her refusal, he put a rifle in the window and 
told her to get out of the car. When she did, he demanded her fa- 
vors, which she refused. Bumpers then pointed the gun at Monty 
Jones, and said ‘“‘Are you going to give it to me?” She then consented, 
and he said, “Well, strip.” She took her clothes off, laid on the back 
of the car, and the defendant raped her. He had made Monty get in 
the back seat and kept the rifle in his hand pointed towards Monty’s 
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head. The defendant hit Loretta in the head with a gun, causing it 
to bleed. She testified that he had intercourse with her. She put her 
clothes back on, and the defendant then made the couple walk down 
the road. He followed about fifteen feet behind them with his gun. 
He ordered them to get in the car, with Loretta in the driver’s seat, 
the defendant sitting beside her, and Monty on the back seat. He 
held a gun on Monty and told Loretta that if she tried to run off 
the road he would shoot Monty. They came to a little road, and the 
defendant made them stop the ear, get out, and walk down to some 
bushes. He made them le down on the ground and told them to 
stick their hands up in the air. Loretta begged him to Ict them go, 
to which Bumpers replied, “I can’t do it; you will go to the cops.” 
He said he was going to kill them. Monty then told Bumpers to tie 
them to a tree, that he didn’t have to kill them. At Monty’s sugges- 
tion, the defendant made Loretta tie Monty to a tree with her belt 
with his hands behind him, blindfolding and gagging him. The de- 
fendant then tied Loretta to a tree, after which he raped her again, 
having taken off her shorts and pants. After this, the defendant 
asked Monty where his heart was and then stepped back and shot 
him. He reloaded the gun and shot Loretta through the left breast, 
the bullet going all the way through her. The defendant left in 
Loretta’s car. She got her hands free and untied Monty. They walked 
up the road to a farm house (McPherson’s), called for help, and told 
Mr. McPherson that a negro boy had shot them. McPherson called 
the Sheriff’s Department and an ambulance, which took them to 
Alamance County Hospital. 

Loretta said that from the time they first saw the defendant un- 
til they got loose was about an hour and a half. “During that time 
TY had an opportunity to hear him talk. I got an opportunity to look 
at his face, when he opened the car door. The light in the car come 
on. It was a full moon out there that night otherwise: we could see 
pretty clear.” She identified the defendant as her assailant, said she 
had never seen him before July 31, but “I know I saw him on July 
31. In my own mind I am certain, and nothing could really dissuade 
me from it.” 

The testimony of Loretta’s companion, Monty Jones, was similar 
to hers in that he described the events just as she did. He said, also, 
that he was shot in the middle of the chest, and the bullet lodged in 
his back. It was taken out three days later. Monty was taken to 
Alamance Hospital and later transferred to Memorial Hospital in 
Chapel Hill where he stayed for two weeks. He testified that the 
doctor sewed up both sides of his stomach, took out his spleen and 
did something to his lip. He said “I saw the man who assaulted me 
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on July 31 in the courtroom. (Witness indicates the defendant.) I 
am indicating the defendant Wayne Darnell Bumpers . . . I seen 
my attacker in the car. I knew what he looked like. I seen him in 
the ear. I only knew what he looked like.” 

The State offered evidence to corroborate the testimony of these 
two witnesses relating to what they had told them and also as to 
the identification of the defendant as the assailant. 

Dr. William M. Crutchfield testified that he was an intern at 
Memorial Hospital in Chapel Hill, that he treated Monty Jones and 
described the latter’s injury, that Dr. Hartzog performed an explor- 
atory operation with Dr. Crutchfield assisting. He said “The missile 
track indeed went through the anterior or front portion of the dia- 
phragm, went through the left side of the liver, through the lower 
part of the stomach and lacerated or injured the spleen ... and 
you could feel the bullet underneath the skin on the left side of the 
chest . . . the spleen had to be removed because it was bleeding 

. . the bullet was not removed at this time for many reasons, one 
being the area had a lot of air in the skin . . . Six days after he 
was admitted to the hospital, . . . we put this (anesthetic) in 
the skin, made a very small incision, and the bullet popped right 
out.” He testified that the next day he gave the bullet to Mr. Minter, 
agent of the 8.B.I. 

J. M. Minter testified that he is a member of the State Bureau 
of Investigation, that he went to the place which was described as 
the scene in question where he found a .22 cartridge. He also saw 
some dress material, or cotton, one piece tied three or four feet above 
the ground with some parts lying on the ground and some strands 
of thread from which cloth had been removed. He testified that on 
August 2 he went to the home of Mrs. Hattie Leath, grandmother 
of the defendant who lived with her, where he found a .22 caliber, 
single-shot rifle which was taken to the S8.B.I. laboratory in Raleigh 
and turned over to Agent John Boyd. He identified a .22 caliber 
bullet that he received from Dr. William Crutchfield at Chapel Hill, 
and it was also taken to the 8.B.I. laboratory in Raleigh and given 
to Agent John Boyd who further identified a .22 spent cartridge 
which was found at the scene of the shooting in the area where the 
cloth was tied on the tree. This was also taken to Raleigh and turned 
over to Agent John Boyd. 

John Boyd testified that he has been employed with the State 
Bureau of Investigation for fifteen years and is the Special Agent, 
in charge of the Firearms Section of the Crime Laboratory. His 
specialty is firearms identification and ballistics work. ‘The Court 
held that he was an expert in that field. He identified the cartridge 
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case and the two bullets received from Mr. Minter as having been 
fired from the rifle which had previously been identified as being 
the one found in the home of Mrs. Hattie Leath. 

Dr. Allen D. Tate, Jr., whom the Court held to be a medical ex- 
pert, testified that he made a pelvic examination of Loretta Nelson 
on the evening of July 31, made a slide, which showed the presence 
of sperm. He said he was not able to tell how long it had been there 
but gave it as his opinion that she had engaged in sexual intercourse 
within the past twenty-four hours prior to the time he saw her. He 
said she had a contusion and a laceration of her forehead, which was 
bleeding slightly and required three stitches. 

The defendant moved for judgment as of nonsuit at the close of 
the plaintiff’s evidence, which was denied. The defendant offered no 
evidence and again moved for judgment of nonsuit, which was de- 
nied. 

The jury returned verdicts of guilty as charged in the bills of in- 
dictment (for felonious assault) and a verdict of guilty of rape with 
the recommendation of life imprisonment. The Court thereupon pro- 
nounced sentences of ten years imprisonment, to run consecutively, 
in each of the felonious assault cases, and that he “be imprisoned in 
the State Prison for the remainder of his natural life, to be assigned 
to work as by law provided,” which was to begin at the expiration 
of the two ten-year sentences in the felonious assault cases. 


From the judgments, the defendant appealed. 


Smith, Moore, Smith, Schell & Hunter by Norman B. Smith, At- 
torneys for the defendant. Of Counsel; Lee, High, Taylor & Dansby 
by Herman L. Taylor. 

T. W. Bruton, Attorney General; Harry W. McGalliard, Deputy 
Attorney General, for the State. 


Puzess, J. The defendant makes a very interesting argument in 
his brief to the effect that it was error for the Court to excuse pros- 
pective jurors on the ground that such persons did not believe in 
capital punishment. He recognizes that this position has been ad- 
versely determined in the very recent case of State v. Childs, 269 
N.C. 307, 152 S.E. 2d 453, but requests that the Court reconsider 
and reverse the ruling therein made. However, this decision was 
adopted by a unanimous Court within the past few weeks, and the 
reasoning of it is sound and convincing. The following excerpts, 
some of which are quotations from other courts, are well chosen 
and concisely stated in the opinion of Chief Justice Parker: 
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“It is a general rule that the State in the trial of crimes 
punishable by death has the right to an impartial jury, and in 
order to secure it, has the right to challenge for cause any 
prospective juror who is shown to entertain heliefs regarding 
capital punishment which would be calculated to prevent him 
from joining in any verdict carrying the death penalty. 

“«, . What (the defendant) is really asserting is the right 
to have on the jury some who may be prejudiced in his favor — 
2. €.. some who are opposed to one possible penalty with which 
he is faced. We think he has no such constitutional right. His 
right is to absolute impartiality.’ 

“Tt will readily be seen that this “balanced” jury, which 
the defendant envisages, is in reality a “partisan jury”; if, as he 
urges, it may include jurors with bias or scruples against capital 
punishment it must-—if it is to have “balance” — include also 
those with bias in favor of the death penalty as the punishment 
for murder. It is settled that under the Statute the verdict must 
be unanimous both as to guilt and as to punishment. As a result, 

. any juror “can hang the jury if he cannot have his way” 
as to the sentence which he deems appropriate. These consid- 
erations lead to the conclusion that trials before “balanced 
juries,’ even on unanimous findings of guilt, would frequently 
result in disagreements. And disagreements on successive trials 
would result in practical immunity from murder. We cannot be- 
lieve that the Statute was intended to have such a tendency.’ 

“Upon the theory that conscientious scruples against in- 
fliction of the death penalty under any circumstances, or equiv- 
alent beliefs, equally disqualify a jury for cause in a prosecu- 
tion for a capital crime, whether the law prescribes the single 
punishment of death upon conviction, or invests the Jury, upon 
conviction, with a discretionary power to assess death or life 
imprisonment according to the evidence and circumstances, the 
rule has become generally accepted that where the jury is vested 
with such discretion the state may challenge for such cause be- 
cause it is entitled to the maximum penalty if the proof shall 
justify it, and to contend throughout the trial and finally to the 
jury that the character of the crime justifies it.” 


Fifty-three prospective jurors were examined, sixteen of whom 
stated that they were opposed to capital punishment, and they were 
thereupon excused from service. If the argument of the defendant is 
to be carried to extremes, it would mean that if the State had ex- 
hausted its peremptory challenges when these sixteen jurors were 
examined that the entire jury would have been opposed to capital 
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punishment. It is well-known that in many horrible cases the de- 
fendants are anxious to avoid the possibility of a death sentence 
and will offer, and in fact plead for permission, to enter a plea of 
guilty which will mean the imposition of a hfe sentence. However, 
the Solicitor in many of these cases feels that the public interest re- 
quires that a jury, rather than he, should take the responsibility of 
saving the defendant from the death penalty, if 1t 1s to be done, and 
therefore puts the defendant on trial in which the death penalty is 
sought. 

Every litigant, whether it be the State or the defendant, in a 
criminal case or the parties in a civil case, is entitled to an impartial 
jury. Where a juror states in advance that under no circumstances 
would he accept the contentions and positions of a party, he is not 
impartial to that party but, as a corollary, must necessarily be par- 
tial to the adversary. 

If a prospective juror stated that under no conditions would he 
acquit a defendant or that no evidence could cause him to convict 
the defendant, it should not be claimed that he was an impartial 
juror. In a case in which the prosecution was relving exclusively 
upon circumstantial evidence, no court would require the State to 
accept a juror who stated that under no conditions would he con- 
vict a defendant upon circumstantial evidence. Where a venireman 
states that he has read or heard so much about a case that he had 
formed the opinion that the defendant was guilty, and he would not 
under any conditions acquit him, no court would permit such person 
to serve on the jury; and we can conceive of no reasonable person 
who would argue that he should. This. however, is merely the cor- 
ollary of the defendant’s position in this case. 

The result in this case refutes the argument of the defendant. A 
jury wholly composed of persons who believe in capital punishment 
have still not imposed it upon the defendant in a case where the 
facts overwhelmingly would sustain the death penalty. 

The defendant complains of the search of his grandmother’s 
house which resulted in finding a rifle that has been identified as the 
one which fired the shots into the bodies of Mrs. Nelson and Monty 
Jones. But it must be remembered (1) that his premises were not 
searched — they were his grandmother’s; (2) his rifle was not taken 
—it was his grandmother’s; (3) shé gave permission for the search 
and has not yet complained of it. Since the Solicitor announced that 
he was not relying upon the search warrant but upon permission 
given by the owner of the premises for its search, the question arises 
as to whether her consent was voluntarily given. While there are 
decisions that the presence of officers and the announcement that 
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they wish to search premises constitutes a condition in which co- 
ercion and intimidation may be present, they are not applivable here. 

The defendant sought an order of the Court requiring the State 
to return the rifle and to suppress evidence regarding it. In support 
of the motion they offered the affidavit of Mrs. Hattie Leath in 
which she said: “On Tuesday, August 2, 1966, at about 2:00 P.M., 
four white men drove up to her house in two cars. She knew these 
men to be officers of the Alamance County Sheriff’s Department, 
although they were not in uniform .. . One of the deputies came 
up on the porch of her house and walked up to the front screened 
door. She was standing immediately inside the door. The deputy said 
he had a notice or a warrant or something like that, for searching 
her house. He did not appear to have any paper in his hand, and he 
did not read anything to her. After hearing this, she did not stop to 
think about whether the officers had a right to search her house. She 
simply answered the officer right away by saying, ‘Go ahead,’ as 
she opened the door and stepped out onto the porch. The officers be- 
gan at once to search the house.” 

During the trial the State offered the rifle which was found in 
the house, and upon objection to its admission, the Court excused 
the jury, and Mrs. Leath testified in person. Some of her statements 
are quoted as follows (the underscoring is ours): “I own my own 
house; it belongs to me... The defendant Wayne Darnell 


Bumpers was living with me on that date . . . He has been liv- 
ing with me at this place all of his life . . . Sheriff Stockard came 
out to my home .. . Four of them came. I was busy about my 


work, and they walked up and said, ‘I have a search warrant to 
search your house,’ and I walked out and told them to cume on in. 

. I just told him to come on in and go ahead and search, and 
I went on about my work. I wasn’t concerned what he was about. 
I was just satisfied . . . I told Mr. Stockard to go ahead and look 
all over the house. I had no objection to them making a search of 
my house. I was willing to Iet them look in any room or drawer in 
my house they wanted to. Nobody threatened me with anything 

. I let them search, and it was all my own free urll. Nobody 
forced me at all.” She also said, “I did have a .22-caliber Remington, 
single-shot rifle at my house on July 31. Most of the time it stayed 
inside the wardrobe and then hehind the door, out from the living 
room. This is my rifle . . . I have owned it since my husband 
bought it.” 

It is to be noted that the rifle was not found in the defendant’s 
private room, nor in any part of the house assigned to him, but ‘“in- 
side the wardrobe, or behind the door.” 
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Following Mrs. Leath’s testimony, the following entry was made 
by the Court: 


“Tirp Court: The Court finds that from the evidence of 
Mrs. Hattie Leath that it is of a clear and convincing nature 
that she, the said Mrs. Hattie Leath, voluntarily consented to 
the search of her premises, as is more particularly set forth in 
her evidence, and that that consent was specifically given and 
is not the result of coercion from the officers. Motion Deniep 
for suppression of the evidence with references to the .22-cali- 
ber rifle, marked State’s Exhibit No. 2.” 


We know no better way to establish that one’s actions were 
voluntary than by the statement and attitude of the person con- 
cerned. No interpretation can be placed upon Mrs. Lexth’s testi- 
mony that would sustain any claim of coercion or pressure or intimi- 
dation. The defendant cites Mapp v. Ohio, 367 U.S. 643 (1961), and 
we have also had ealled to our attention the very recent case of 
Maryland Penitentiary v. Hayden, decided by the U. 3. Supreme 
Court 29 May 1967. Upon consideration of them, we find them in- 
applicable here. Rather, the terse statement of Denny, J., later C.J., 
speaking for the Court in State v. Moore, 240 N.C. 749, 88 S.E. 2d 
912, 1s controlling: 


“The first question posed is whether a search warrant was 
required to search the premises of the defendant if he consented 
to the search. The answer is no. It 1s generally held that the 
owner or occupant of premises, or the one in charge thereof, 
may consent to a search of such premises and such enmnsent will 
render competent evidence thus obtained. Consent to the search 
dispenses with the neces sity of a search warrant altogether. 

. The second question is whether the defendant consented 
for the officers to search his premises . . . The Court found 
as a fact that the defendant, at the request of the officers, volun- 
tarily gave them permission to search his premises . . . the 
ruling of a trial judge on a voir dire, as to the competency or 
incompetency of evidence [adduced upon the search], will not 
be disturbed if supported by any competent evidence.” 


It cannot be successfully argued that when the owner of prem- 
ises voluntarily gives consent for search that all of the other occu- 
pants of the house are required to agree. “One cannot complain of 
an illegal search and seizure of premises or property which he does 
not own .. .. and one may not object to an illegal or unreason- 
able search of the property of another, if his own privacy is not un- 
lawfully invaded.” 79 C.J.S. 811, ef seq. Had the rifle-user concealed 
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the weapon under a stack of hay in a neighbor’s barn, his permission 
need not be granted before the barn could be searched. 

In Commonwealth v. Tucker, 189 Mass. 459, 76 N.E. 127, the offi- 
cers searched the home where the defendant resided after his mother 
had invited them to make any search they desired. They found evi- 
dence that incriminated the defendant. He contended that the articles 
taken in the search were not admissible against him. The Court 
said, “It is argued that the defendant did not consent and that his 
mother could not consent for him. But that is immaterial. The offi- 
cers did not act under the warrant but under the invitation of the 
mother.” 

The object of government is to protect the rights of the public 
—the people. Otherwise, there is no reason for it—and the indi- 
vidual would have to protect his home, his possessions, and his fam- 
ily. In protecting the public, we must always remernber that inno- 
cent persons may be unjustly accused, and their rights, too, must 
be safeguarded. But we must not become too zealous in protecting 
the accused that we overlook and ignore those who have been rob- 
bed, raped and murdered. 

The United States and North Carolina Constitutions wisely and 
properly inhibit unreasonable and unwarranted searches. These pro- 
visions are not intended to shield the criminal —thev are to pro- 
tect the innocent citizen in his privacy, and to make every man’s 
home his castle. They should not give to a criminal an imnenetrable 
fortress in which he ean barricade himself against all proof of guilt. 

Here, a young woman is twice raped, and then she and her com- 
panion are told that they must die, lest they reveal the identity of 
the rapist and murderer. One bullet from his cruel rifle penetrates 
the entire body of one. The other is lodged near the heart of the 
other. Is it unreasonable and unwarranted that the officers, charged 
with the duty of apprehending the heartless and inhuman perpetra- 
tor, should use every energy in locating the weapon used, and ap- 
prehending its user? An overwhelming majority of the public would 
immediately answer that any means would be justified. But the offi- 
cers, recognizing the restraints under which they must work (some 
might call them unreasonable and unrealistic), make a search of the 
premises in which they have ample evidence that the accused lived 
—and do so with the voluntary permission of the person who owns 
and controls them. Their search might reveal nothing, and to some 
extent absolve the suspect. The fact that it did reveal the presence 
of the guilty weapon, to which the already identified assailant had 
access, justifies the search. Recurring to the fundamental that the 
object is not to protect criminals and to provide them with the right 


N.C.] - SPRING TERM, 1967. 531 


STATE v. BUMPERS. 


to perpetrate such a horrible crime without fear of apprehension, it 
is clear that his rights have not been violated. Rather, his wrongs 
have been detected. 

For the reasons above stated, we are of the opinion that the evi- 
dence with regard to the rifle was competent, and the exceptions re- 
lating thereto are overruled. 

The defendant also excepts to the following argument alleged to 
have been made by the Solicitor in his address to the jury: “The 
State has tried to bring in all the evidence. If there are some ques- 
tions you want answered, it is not the State’s fault that they have 
not been answered.” However, no objection was made at the time, 
and it is thus waived. State v. Costner, 127 N.C. 566, 37 S.E. 326; 
State v. Jenks, 184 N.C. 660, 113 8.E. 783; State v. Bryant, 236 N.C. 
745, 73 S.E. 2d 791; State v. Lewis, 93 N.C. 581; State v. Steele, 190 
N.C. 506, 180 S.E. 308. 

The record is not explicit, but apparently, following the argu- 
ment of the Solicitor, the defendant made an exception to parts of 
it at which time the Court made the following entry: 


“Tus Court: The defendant objected to the State imply- 
ing that the defendant did not testify or go upon the stand or 
present evidence. The Court will instruct the jury as to that 
phase of the law, and the Court does not recall any reference 
that the Solicitor made to the defendant’s failure to testify, and 
the Court was present, sitting on the Bench during the entire 
argument of the Solicitor.” 


The Court fulfilled the above, and fully protected the defend- 
ant’s rights (State v. Lewis, 256 N.C. 480, 124 S.E. 2d 115) when 
he charged the jury as follows: 

“Now, members of the jury, in this case the defendant has 
not testified in his own defense, neither has he offered any evi- 
dence in his own defense in any of the three cases for which he 
stands for trial. The Court instructs vou that the defendant 
may or may not testify in his own behalf as he may see fit and 
his failure to testify shall not create any presumption against 
him whatsoever. Therefore, the Court further instructs you with 
reference to the same that there is no requirement upon the 
defendant to testify, there is no requirement that he give evi- 
dence in the case because the requirement is that the State 
proves the defendant guilty beyond a reasonable doubt as the 
Court has defined that term of anv of the charges against him 
or any lesser degrees of those charges. 

“Therefore, please bear in mind the instructions that the de- 
fendant’s failure to testify shall not create any presumption 
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against him whatsoever and certainly no presumption of 
guilt.” 

There can be no doubt that an atrocious crime was committed 
upon the young lady here involved and that her assailant intended 
to take two lives to avoid identification. There can be little doubt 
of the good faith of Loretta Nelson in identifying the defendant. It 
is only human nature that she would insist that the guiity person, 
and not someone else, be punished. That is also true of her com- 
panion. The evidence of these two alone would be amply sufficient 
to sustain the verdict of the jury and the judgment of the Court. 
The evidence that the rifle found in the home where the defendant 
lived was the one that fired the shots into the bodies of the State’s 
witnesses merely “makes assurance doubly sure” that the defend- 
ant is guilty. We hold that his rights have been fully protected, and 
that in his trial there was 

No error. 


GEORGE M. MOORE, AbDMINISTRATOR. v. HARTFORD FIRE INSURANCE 
COMPANY GROUP, HARTFORD FIRE INSURANCE COMPANY, HART- 
FORD ACCIDENT AND INDEMNITY COMPANY. 


(Filed 20 June, 1967.) 
1. Insurance § 47.1— 

The statutory requirement that a policy of automobile liability insur- 
ance issued in this State should provide protection against injury and 
damage inflicted by an uninsured motorist is remedial and will be liberally 
construed to accomplish its beneficial purpose, and the statutory provisions 
enter into and form a part of the policy, and policy provisions in conflict 
with the statutory provisions are void. G.S. 20-279.21. 


2. Same; Insurance § 59-—~ 

A policy provision that its uninsured motorist clause should constitute 
only excess insurance over any other similar insurance available to the 
injured person, is contrary to the statutory provisions of G.S. 20-279,21(b) 
(3), and the personal representative of a passenger killed as the result of 
the negligence of an uninsured motorist may recover on such clause, within 
the statutory limits, notwithstanding that the personal representative has 
theretofore received payment of a part of the claim under another policy 
of insurance covering the loss, provided that the recovery under both 
policies does not exceed the actual damages. 


8. Limitation of Actions § 15— 

A stipulation of the parties that if the court should find that defendant 
is liable under the policy of insurance sued on, the court should then hear 
evidence and rule on the question of damages, waives any plea of the 
statute of limitations to the determination of damages. 

AppgeaL by plaintiff from AfcLaughhn, J., 23 May 1966 Civil 
Session of Montcomery. Docketed and argued as Case No. 601, 
Fall Term 1966, and docketed as Case No. 603, Spring Term 1967. 


Civil action by plaintiff, administrator of the estate of his wife, 


N.C.] SPRING TERM, 1967. 533 
Moore v, INSURANCE CO. 


Beth G. Moore, to recover damages for the wrongful death of his in- 
testate under the uninsured motorist clause of a policy oi automo- 
bile liability insurance issued by Hartford Accident and Indemnity 
Company. 

The parties waived trial by jury, and the case was heard upon 
written stipulations containing an agreed statement of facts. and 
the pleadings. The judge made findings of fact. We summarize so 
much of the judge’s findings of fact as is necessary for a decision, 
the numbering of the paragraphs being ours: 

(1) On 9 January 1965 plaintiff’s intestate, Beth G. Moore, was 
killed while riding as a passenger in a 1958 Chevrolet automobile 
driven by her husband, George M. Moore, and owned by Moore Re- 
capping Company, Inc., when that vehicle collided with a Mercury 
automobile driven by Willie Tillman, an uninsured motorist. The 
Mercury automobile driven by Willie Tillman was owned by Elsie 
Lee Tillman. Neither Elsie Lee Tillman nor Willie Tillman had lia- 
bility insurance, and neither said driver nor owner was or is finan- 
cially responsible. 

(2) The sole proximate cause of the collision and the resulting 
death of Beth G. Moore was the negligent operation of the Mercury 
automobile by Willie Tillman. 

(3) At the time of the collision the automobile in which Beth 
G. Moore was riding when she was killed was covered by an auto- 
mobile liability insurance policy issued by the Insurance Company 
of North America, which contained an uninsured motorist provision 
for $5,000 each person and $10,000 each accident. Two additional 
passengers riding in the Chevrolet automobile were also injured in 
said accident, and the Insurance Company of North America divided 
its $10,000 uninsured motorist coverage equally between the three 
injured persons riding in said automobile, so that the plaintiff’s in- 
testate was paid from this insurance policy the sum of $3,333.33. 

(4) Hartford Accident and Indemnity Company had issued a 
policy of automobile liability insurance to George M. Moore, indi- 
vidually, on a personal automobile owned by him (a different auto- 
mobile from the one being operated by him at the time of the acci- 
dent), which was in full force and effect at the time of the accident. 
Plaintiff’s intestate, Beth G. Moore, was the wife of George M. Moore 
and a resident member of his household at the time of the collision. 
This policy contained an uninsured motorist endorsement with limits 
of $5,000 each person and $10,000 each accident. 

(5) The Hartford policy contains the following condition in its 
uninsured motorist endorsement: 


“6. Other Insurance. With respect to bodily injury to an insured while 
occupying an automobile not owned by the named insured under this endorse- 
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ment, the insurance hereunder shall apply only as excess insurance over any 
other similar insurance available to such occupant, and this insurance shall 
then apply only in the amount by which the applicable limit of liability of 
this endorsement exceeds the sum of the applicable limits of liability of all 
such other insurance.” 

A true copy of the uninsured motorist endorsement on the policy 
of the Hartford Accident and Indemnity Company is attached to de- 
fendant’s answer. This uninsured motorist endorsement on this policy 
contains, inter alia, the following provisions: 

“TJ, Damaces ror Bopiry Ingury AnD Property DaMace CAUSED BY UN- 
INSURED AUTOMOBILES : 

“To pay all sums which the insured or his legal representative shall be 
legally entitled to recover as damages from the owner or operator of an un- 
insured automobile because of: 

“(a) bodily injury, sickness or disease, including death resulting there- 


from, hereinafter called ‘bodily injury,’ sustained by the insured. . 
a * * 


“II. DEFINITIONS: 

“(a) INscRED. With respect to the bodily injury coverage afforded under 
this endorsement, the unqualified word ‘insured’ means: 

“(1) the named insured and, while residents of the same household, his 
spouse and the relatives of either. 


“(b) INsuRED AUTOMOBILE. The term ‘insured automobile’ means: 
* * * 


“(3) any other automobile while being operated by the named insured, or 
by his spouse if a resident of the same household. .. .” 

The court concluded as a matter of law that no coverage is af- 
forded to the plaintiff under the facts of this case, and plaintiff 1s 
therefore not entitled to recover anything from the Hartford Acci- 
dent and Indemnity Company. Wherefore, the court adjudged and 
decreed that the plaintiff recover nothing of the defendants, or either 
of them; that plaintiff’s action be dismissed; and that the costs be 
taxed against the plaintiff. 

From this judgment, plaintiff appeals. 

S. H. McCall, Jr., and W. Kenneth Hinton for plaintiff appellant. 

Hudson, Ferrell, Petree, Stockton, Stockton & Robinson by Ralph 
M. Stockton, Jr., and J. Robert Elster for defendant appellees. 

Parker, C.J. G.S. 20-279.21(b) (3) provides, inter aha, that 

“No policy of bodily injury liability insurance, covering Ha- 
bility arising out of the ownership, maintenance, or use of any 
motor vehicle, shall be delivered or issued for delivery in this 

State with respect to any motor vehicle registered or principally 

garaged in this State unless coverage is provided therein or sup- 

plemental thereto, in limits for bodily injury or death set forth 
in subsection (c) of § 20-279.5. . . .” 

Subsection (c) of G.S. 20-279.5 provides that the minimum amount 
of such insurance must be $5,000, exclusive of interest and cost, of 
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bodily injury to or death of one person in any one accident, and 
$10,000 for bodily injury to or death of two or more persons in any 
one accident. 

Farther on G.S. 20-279.21(b) (3) states: 


“In the event of payment to any person under the coverage 
required by this section and subject to the terms and conditions 
of such coverage, the insurer making such payment shall, to the 
extent thereof, be entitled to the proceeds of any settlement for 
judgment resulting from the exercise of any limits of recovery 
of such person against any person or organization legally re- 
sponsible for the bodily injury for which such payment is made, 
including the proceeds recoverable from the assets of the insol- 
vent insurer.” 


G.S. 20-279.21(f) provides, inter alia: 


“Every motor vehicle liability policy shall be subject to the 
following provisions which need not be contained therein: (1) 
The liability of the insurance carrier with respect to the insur- 
ance required by this article shall become absolute whenever in- 
jury or damage covered by said motor vehicle liability policy 
occurs. _ 


The Court said in Buck v. Guaranty Co., 265 N.C. 285, 144 S.E. 
2d 34: 
“G.S. 20-279.21(b) (3) was enacted as Chapter 640, Session 
Laws of 1961, entitled ‘An Act to amend G.S. 20-279.21 defin- 
ing motor vehicle liability insurance policy for financial respon- 
sibility purposes so as to include protection against uninsured 
motorists.’ (Our italics.)” 


Our uninsured motorist statute was enacted by the General Assem- 
bly as a result of public concern over the increasingly important 
problem arising from property damage, personal injury, and death 
inflicted by motorists who are uninsured and financially irrespon- 
sible. Its purpose was to provide, within fixed limits, some financial 
recompense to innocent persons who receive bedily injury or prop- 
erty damage, and to the dependents of those who lose their lives 
through the wrongful conduct of an uninsured motorist who cannot 
be made to respond in damages. A compulsory motor vehicle insur- 
ance act is a remedial statute and will be liberally construed so 
that the beneficial purpose intended by its enactment by the Gen- 
eral Assembly may be accomplished. 7 Am. Jur. 2d, Automobile In- 
surance § 6. 

“In North Carolina today all insurance policies covering loss 
from lability arising out of the ownership, maintenance, or use of 
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a motor vehicle are, to the extent required by G.S. 20-279.21, man- 
datory.” Insurance Co. v. Roberts, 261 N.C. 285, 134 S.B. 2d 654. 

The specific question for decision is this: May Hartford Acci- 
dent and Indemnity Company, an automobile lability insurance 
carrier, providing coverage against bodily injury or death in accord 
with the mandatory requirements of G.S. 20-279.21, after accepting 
a premium for such coverage, deny coverage on the ground that the 
insured has other similar insurance available to him? 

The State of Virginia has a statute substantially similar to our 
G.S. 20-279.21. We summarize the facts in Bryant v. State Farm 
Mutual Automobile Insurance Co., 205 Va. 897, 140 S.E. 2d 817, from 
the statement of facts in the opinion as follows: Plaintiff while driv- 
ing a Ford truck, belonging to his father, was negligently injured by 
an uninsured motor vehicle being driven by ‘W.” He brought suit 
against the driver and owner of the vehicle, and recovered a judg- 
ment against them for $85,000. At the time of the accident, plaintiff 
was insured under the terms of a bodily injury liability insurance 
policy issued by State Farm to his father, which covered his car 
“and any other person while occupying the insured motor vehicle,” 
and he was also the named insured in a bodily injury liability in- 
surance policy issued to him by State Farm. Each policy had a 
limit of $10,000 for each person injured. State Farm acknowledged 
liability on its policy issued to his father and paid plaintiff $10,059 
on his $85,000 judgment in settlement of all claims of plaintiff under 
his father’s policy. Action was brought by plaintiff to recover on the 
policy issued to him by State Farm. State Farm, his insurer, denied 
liability, relying upon substantially the exact language of the “other 
insurance” clause which is involved in the present case. The lower 
court held for State Farm and the Supreme Court of Appeals of 
Virginia reversed, and granted to the plaintiff judgment against the 
defendant for $10,000 with interest. The Virginia Court stated in 
substance, except when quoted: That the “controlling instrument is 
the statute and that provisions in the insurance policy that conflict 
with the requirements of the statute, either by adding to or taking 
from its requirements, are void and ineffective.” Section 38.1-381(b), 
Code of Virginia (1964 Cum. Supp.), requires all automobile lia- 
bility insurance policies issued in the State to include an endorse- 
ment undertaking “to pay the insured all swms which he shall be 
legally entitled to recover as damages from the owner or operator 
of an uninsured motor vehicle.” (Emphasis ours). The Virginia Court 
held that the “other insurance” clause, approved by the Virginia 
State Corporation Commission, was in derogation of the requirement 
of the statute and, therefore, of no effect. 
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Defendant in its brief relies upon and quotes at length from the 
case of “United States Fidelity and Guaranty Co. v. Sellers, 185 So. 
2d 689 (Fla., 1965).” The citation is wrong. It should be 179 So. 2d 
608. The decision in 179 So. 2d 608, from which the brief quotes ex- 
tensively, was rendered by the District Court of Appeals of Florida, 
First District, on 4 November 1965. The Supreme Court of Florida 
on appeal reversed the judgment of the District Court of Appeals, 
First District, 179 So. 2d 608, in a decision rendered on 20 April 
1966, rehearing denied 17 May 1966, and this case jis reported under 
the name of Sellers v. United States Fidelity and Guaranty Co., 185 
So. 2d 689. The extensive quotation in defendant’s brief from the 
opinion rendered by the District Court of Appeals of Florida does 
not appear in the opinion rendered in the same case by the Supreme 
Court of Florida. The Supreme Court of Florida, after reviewing the 
Bryant case from Virginia, stated: 


“Both the Virginia statute and the Florida statute contain 
subrogation clauses providing that an insurer making payments 
under its uninsured motorist coverage is entitled to the pro- 
ceeds of any recovery against the uninsured motorist or any 
other person or organization legally responsible for the injury 
by the insured, at least to the extent of the insurer’s payment. 
Section 627.0851 (4), Florida Statutes, F.S.A.; Section 38.1-381 (f), 
Code of Virginia (1964 Cum. Sunp.).” 


The Court held, as correctly summarized in the following headnotes 
in the opinion reported in 185 So. 2d 689: 


“1, Automobile liability carrier providing coverage against 
injury by an uninsured motorist in accord with requirements 
of statute, after accepting premium for such coverage, may not 
deny coverage on ground that insured has other similar insur- 
ance available to him, F.S.A. §§ 324.021(7), 627.0851 and (4). 

“2. Statutes requiring automobile liability policy to in- 
elude uninsured motorist protection invalidated condition in au- 
tomobile liability policy providing uninsured motorist coverage 
but attempting to limit insurer’s liability through other insur- 
ance, excess-escape or pro rata clauses. F.S.A. $$ 324.021(7), 
627.0851 and (4). 

“3, Statute requiring uninsured motorist provision in auto- 
mobile liability policies does not permit insured to pyramid cov- 
erages under separate automobile liability policies so as to re- 
cover more than his actual bodily injury loss or damage, but, 
if he is beneficiary of more than one policv, he may recover 
maximum allowed under each policy to extent of his loss or, if 
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his loss is more than limit but less than sum of limits of mul- 
tiple policies protecting him, proration among insurers would be 
in order. F.S.A. § 627.0851 (4). 

“4, Insured protected by multiple policies containing un- 
insured motorist provision can proceed against any one or more 
of insurers, but in any event he shall not be entitled to recover 
from all of them more than amount of his loss and bodily in- 
jury caused by an uninsured motorist and his recovery from any 
one of them shall be within limits of the particular policy. 
FS.A. § 627.0851.” 


The Supreme Court of Florida further stated in its opinion: 


“Hypothetical situations under standard Condition 5 were 
discussed by Mr. Norman Broad in a note found in University 
of Florida Law Review, Volume XIV, No. 4, page 455. He con- 
cludes that ‘Courts attempting to reconcile conflicting “other 
insurance” provisions will always disappoint the contractual 
expectations of at least one insuring company.’ After exhaus- 
tive analysis of the subject, he concludes that the fairest solu- 
tion would be to void these clauses as hopelessly in conflict and 
prorate the loss between the carriers in the proportion that the 
policy limits bear to the total amount of insurance available.” 


In very recent years the courts have frequently been confronted 
with situations where there are two or more automobile policies 
which provide coverage for the particular event. Many cases have 
arisen in the last few vears involving conflicts between insurance 
policies, both of which purport to restrict or escape liability for a 
particular risk in the event that there is other insurance. The courts 
have rendered many decisions since the article on automobile insur- 
ance in 7 Am. Jur. 2d was written, and the volume containing that 
article was published in 1963. The same is true in respect to the 
pertinent volume of Corpus Juris Secundum. The Court of Appeal 
of Louisiana, Third Circuit, in LeBlanc v. Allstate Insurance Com- 
pany, 194 So. 2d 791, in the majority opinion written by Judge Savoy, 
rendered 11 January 1967, rehearing denied 15 February 1967, has 
correctly analyzed many of these more recent decisions, many of 
which are cited and quoted from in defendant’s brief. The facts in 
that case are these: On 27 October 1963, a vehicle owned and op- 
erated by Pellerin collided with an automobile owned and operated 
by Deshotel. LeBlanc, the plaintiff, was a guest passenger in the 
Deshotel vehicle and was injured in the collision. The husband of 
the plaintiff in a companion case was also a passenger in the Deshotel 
automobile, and was killed as a result of the collision between the 
two vehicles. The Pellerin automobile was uninsured, and on the 
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trial it was established that the negligence of its driver was the sole 
proximate cause of the accident. State Farm Mutual Automobile In- 
surance Company was the insurer of the Deshotel vehicle, and it 
deposited the sum of $10,000, the limit of liability under the unin- 
sured motorist provision of the Deshotel policy, into court to be dis- 
tributed among the three claimants. In the distribution, the widow 
of Joseph Courville received $5,000, plaintiff $3,000, and Deshotel 
$2,000. It was stipulated that the damages of plaintiff and Marie 
Courville were each in excess of $10,000. At the time of the collision 
plaintiff was insured by Allstate Insurance Company as a passenger 
in a non-owned automobile under the provisions of the family policy 
covering his own automobile. In hke manner, Joseph Courville was 
an insured under a policy of public liability insurance on his family 
automobile, which policy was written by State Farm Mutual Auto- 
mobile Insurance Company. In the present suit and in the compan- 
ion suit plaintiff and the widow of Joseph Ccurville are suing the in- 
surers of their respective family automobiles under the uninsured 
motorist coverage in the policies issued to each passenger. The trial 
judge rendered judgment in favor of each plaintiff in the amount of 
$5,000, the policy limit for a single person under the uninsured mo- 
torist endorsement. The two insurance companies appealed claim- 
ing that the distribution of the $10,000 fund deposited in the court 
under the policy covering the automobile of Deshotel extinguished 
further liability under plaintiff’s policy. The policies of both insur- 
ance companies appealing had a provision for other insurance sub- 
stantially similar to the provision for other insurance in the instant 
case. In his opinion, Judge Savoy speaking for three members of the 
Court said: 


“One of the earliest decisions concerning the ‘other insur- 
ance’ provisions of an uninsured motorist clause was the case of 
Burcham v. Farmers Insurance Exchange (1963), 255 Iowa 69, 
121 N.W. 2d 500. In that case the plaintiff was riding in a non- 
owned automobile which was insured, including uninsured mo- 
torist coverage with limits of 5/10, when she sustained injuries 
as a result of the negligence of an uninsured motorist. The pri- 
mary insurer of the car in which she was riding made settlement 
with the plaintiff. The plaintiff’s father, with whom she resided, 
had in force and effect three policies of insurance with Farmers 
Exchange, all affording uninsured motorist coverage for a per 
person limit of $5,000.00. The plaintiff brought action against 
Farmers Insurance Exchange on the three policies issued to her 
father, claiming that those policies were applicable to the acci- 
dent and injuries which she had sustained. The trial eourt ren- 
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dered judgment in favor of the defendant, and the plaintiff ap- 
pealed to the Supreme Court. The Supreme Court held that all 
of the policies involved in the litigation contained the same 
‘other insurance’ clause (which was substantially the same as 
the other insurance clause contained in all of the policies in the 
instant case), and that that clause afforded Farmers Insurance 
Exchange a complete defense because the policy limits for one 
person were the same in each policy. The court construed the 
‘other insurance’ provision to express the intention that each 
company intended to provide, and the insureds intended to buy, 
coverage to the extent stated in the ‘other insurance’ clause, 
and that neither company intended an insured to receive more 
than $5,000.00 from all sources under uninsured motorist cov- 
erage while occupying a non-owned automobile. 

“The appellate courts of New York have also considered the 
effect of the ‘other insurance’ clause of uninsured motorist poli- 
cies containing the same provisions as are here involved with 
reference to non-owned automobiles, and have reached the same 
conclusion as was reached in the Burcham case, supra, to the 
effect that where the primary coverage affords limits not less 
than those of additional policies, that no excess insurance is 
available. Globe Indemmty Company v. Baker’s Estate (1964), 
22 A.D. 2d 658, 253 N.Y.S. 2d 170. 

“The courts of California have also considered the identical 
‘other insurance’ provisions as are contained in the instant case, 
and have reached the same conclusions as were reached in the 
Burcham and Globe Indemnity Company cases, supra. See 
Kirby v. Ohio Casualty Insurance Company (1965), 232 Cai. 
App. 2d 9, 42 Cal. Rptr. 509; and Grunfeld v. Pacific Automo- 
bile Insurance Company (1965), 232 Cal. App. 2d 4, 42 Cal. 
Rptr. 516. 

“The State of Washington, in the case of Miller v. Allstate 
Insurance Company (Washington, 1965), 405 P. 2d 712, like- 
wise considered similar provisions and held that where the pri- 
mary policy afforded coverage not less than that afforded by a 
possible excess policy, the excess policy was not applicable. 

“In the recent New Hampshire case of Maryland Casualiy 
Company v. Howe (1965), 106 N.H. 422, 213 A. 2d 420, it was 
held that when the insured had received the amount provided 
in the higher limits of either of the policies, he had recovered 
under uninsured motorist coverages all that was available to 
him. 
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“The only states wherein a contrary result has been reached 
are the states of Oregon, Virginia and Florida. 


“In the Oregon case of Smith v. Pacific Automobile Insur- 
ance Company (1965), 240 Or. 167, 400 P. 2d 512, Pacific Au- 
tomobile Insurance Company insured the plaintiff for uninsured 
motorist coverage and had a standard ‘other insurance’ pro- 
vision such as we have in the instant case. Smith was riding in 
a@ non-owned automobile operated by Damewood. Damewood 
was insured under a policy of insurance with Oregon Mutual, 
but Oregon Mutual’s policy had a non-standard provision with 
respect to the uninsured motorist elause. The court (after Ore- 
gon Mutual had paid Smith $2,500.00) considered the provisions 
of the two policies and found they were repugnant one to the 
other and allowed Smith to recover. The Smith case, supra, al- 
though reaching a contrary result because of the repugnant pro- 
visions, is completely distinguishable from the facts here in- 
volved. 

“The other two states, Virginia (Bryant v. State Farm Mu- 
tual Automobile Insurance Company (1965), 205 Va. 897, 140 
S.E. 2d 817; and White v. Nationwide Mutual Insurance Com- 
pany v. Allstate Insurance Company (D.C. Virginia, 1965), 245 
F. Supp. 1), and Florida (Sellers v. United States Fidelity & 
Guaranty Company (Florida, 1966), 185 So. 2d 689), reached 
contrary results solely because the courts found that the ‘other 
insurance’ provisions of the policies were contrary to their par- 
ticular state statutes. In each of those states prior decisions had 
been rendered in Federal courts construing the uninsured mo- 
torist provisions giving full effect to the ‘other insurance’ pro- 
visions of the policy. The Bryant decision, supra, effectively 
overruled the Federal court decision in Travelers Indemnity 
Company of Hartford, Conn. v. Wells (4 Cir. Virginia, 1963), 
316 F. 2d 770; and the Sellers decision, supra, effectively over- 
ruled the Federal court decision in the case of Chandler v. Gov- 
ernment Employees Insurance Company (5 Cir. Florida, 1965), 
342 F. 2d 420. Both the Sellers decision, supra, in Florida, and 
the Bryant and White decisions, supra, in Virginia were based 
upon the court’s interpretation of state statutes so as to require 
the excess insurer to afford full uninsured motorist coverage 
without limiting its lability based upon any primary coverage. 

“Louisiana statutes do not make the requirement of the Vir- 
ginia or Florida statutes, and specifically reserve to the insurer 
the right to limit its liability so long as the uninsured motorist 
provision guaranteed to an insured minimum limits of coverage 
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as a result of bodily injury sustained at the hands of an unin- 
sured motorist. 

“We are of the opinion that the purnose of the statute in 
Louisiana is as set forth in Couch on Insurance 2d, (1964), Sec- 
tion 45:623, Volume 12, page 570: 


“*The purpose of the statute making uninsured motorist 
coverage compulsory, it has been said is to give the same 
protection to a person injured by an uninsured motorist as 
he would have if he had been injured in an accident caused 
by an automobile covered by a standard liability insurance 
policy.’ 

“Under the result which we have reached, LeBlane can re- 
cover only a total of $5,000.00 from both insurers. As stated 
above, he had already received $3,000.00 from the primary in- 
surer, State Farm. Hence, he is entitled to recover $2,000.00 
from the defendant, Allstate, as excess insurer. 

“For the reasons assigned, the judgment of the district court 
is amended by reducing the award to plaintiff from the sum of 
$5,000.00 to the sum of $2,000.00, and, as amended, is affirmed.” 


Judge Fruge dissented on the ground that the Florida Court in 
the Sellers case and the Virginia Court in the Bryant case, though 
they constituted a numerical minority, are correct. Judge Tate agreed 
with Judge Fruge’s dissent. 

This is said in 7 Am. Jur. 2d, Automobile Insurance, $ 201 (1963): 
“As distinguished from a ‘pro rata’ or proportionate recovery clause, 
some automobile policies, and especially automobile liability polli- 
cles, provide that as to a particular coverage, it shall be ‘excess in- 
surance’ only. Under such a policy, and as to such a coverage, the 
insurance company issuing the policy is not liable for any part of the 
loss or damage which is covered by other insurance —1t is liable 
only for the amount of loss or damage in excess of the coverage pro- 
vided by the other policy or policies of insurance.” 

We have read all the cases cited in the briefs of the parties, and 
many cases on the subject not cited in the briefs. It seems plain that 
the decisions are based on the particular language of the statutes 
in the various states in respect to compulsory automobile liability 
insurance, and the construction each state court puts on its statute. 
To analyze the statute of each state would be a herculean labor and 
would serve no useful purpose, for the reason that our decision must 
rest upon our own statute. 

“Where a statute is applicable to a policy of insurance, the pro- 
visions of the statute enter into and form a part of the policy to 
the same extent as if they were actually written in it. In case a pro- 
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vision of the policy conflicts with a provision of the statute favor- 
able to the insured, the provision of the statute controls.” Howell 
v. Indemnity Co., 237 N.C. 227, 74 S.E. 2d 610. 

In the written stipulations of agreed facts this is stated: 


“12. That the only matters in controversy in this action 
are: 

“(a) Whether the uninsured motorist endorsement in the 
defendants’ Policy No. 220F687604 issued to George M. Moore 
provides any insurance coverage to the plaintiff’s intestate un- 
der the facts as above stipulated. 

“(b) If it does provide coverage, does it provide coverage 
up to $5,000.00; or is coverage limited to a maximum of $5,000.00 
less the amount of $3,833.83 received by plaintiff’s intestate un- 
der another uninsured motorist policy? 

“(c) What amount of damages, if any, is the plaintiff’s in- 
testate entitled to recover of the defendant? 

“13. The parties further stipulate that if the Court finds 
that coverage is available under the policy issued by the defend- 
ant Hartford Accident and Indemnity Company, that the Court 
may then hear evidence of and rule on the question of damages; 
and the parties do hereby waive their right to trial by jury.” 


We consider that G.S. 20-279.21(b) (3) provides for a limited 
type of compulsory automobile liability coverage against uninsured 
motorists. It requires coverage for bodily injury or death caused by 
an uninsured motorist to the extent of $5,000 for one person. It does 
not permit “other insurance” clauses in the policy which are con- 
trary to the statutory limited amount of coverage. In our opinion 
our statute is designed to protect the insured as to his actual loss 
within such limits, but being of statutory origin it was not intended 
by the General Assembly that an insured shall receive more from 
such coverage than his actual loss, although he is the beneficiary 
under multiple policies issued pursuant to the statute. It seems clear 
that our statute does not limit an insured only to one $5,000 recovery 
under said coverage where his loss for bodily injury or death is 
greater than $5,000, and he is the beneficiary of more than one policy 
issued under G.S. 20-279.21(b) (3). To hold that plaintiff under the 
facts stipulated is not entitled to recover anything under the policy 
issued by Hartford Accident and Indemnity Company because he 
received $3,333.33 from the policy issued by the Insurance Company 
of North America is to amend our statute, not construe it. In 
Bryant v. State Farm Mutual Automobile Insurance Company, 
supra, the Virginia Court held the sum plaintiff was entitled to re- 


544 IN THE SUPREME COURT. [270 


WHITE v. MOTE, 


cover from defendant’s policy is the unpaid part of his judgment for 
$85,000 within the limit of defendant’s policy. 


The answer to the precise question stated before in this opinion 
is, No. The answer to the question presented in Paragraph 12(a) in 
the written stipulations of agreed facts is, Yes. 

One of the written stipulations of agreed facts states in part: 
“The plaintiff’s intestate at the time of her death was 45 years of 
age, was a housewife in good health. . . .” So far as the record 
before us shows the amount plaintiff is entitled to recover from Willie 
Tillman for the wrongful death of his intestate has not been de- 
termined. The trial judge concluded that under the agreed facts de- 
fendant’s policy afforded no coverage, and that the plaintiff recover 
nothing of defendant. In this he committed prejudicial error. 


The judgment appealed from is reversed, and the case is re- 
manded to the Superior Court of Montgomery County to the end 
that according to the stipulation of agreed fact “that if the Court 
finds that coverage is available under the policy issued by the de- 
fendant Hartford Accident and Indemnity Company, that the Court 
may then hear evidence of and rule on the question of damages; 
and the parties do hereby waive their right to trial by jury.” By 
this stipulation the defendant has waived any plea of the statute of 
limitations to the determination of damages. When the court deter- 
mines the amount of damages which plaintiff is entitled to recover 
for the wrongful death of his wife by the sole proximate negligence 
of Willie Tillman, it will enter judgment that the plaintiff have and 
recover of defendant the unpaid part of the damages, if any, after 
deducting from such amount the sum of $3,333.33 that he has re- 
ceived from the Insurance Company ot North America, within the 
limit of defendant’s policy, to wit, $5,000.00. 


Reversed and remanded with directions. 


JAMES ALLEN WHITE v. NELSON MOTE anp TOWN OF SILER CITY. 
(Filed 20 June, 1967.) 


1. Automobiles § 41t— 

Evidence held to raise issue of negligence for jury in operating chem- 
ical fogging machine at nighttime without adequate warning or signals 
and in failing to provide the rear of the vehicle with lights as required 
by statute. 
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Automobiles § 11— 


The failure to provide motor vehicles operating at night with the 
lights prescribed by statute is negligence per se. G.S. 20-129.1. 


Automobiles § 38— 

Plaintiff’s statement that he was traveling 85 to 40 miles per hour in a 
359 mile per hour speed zone cannot be considered an admission of exces- 
sive speed upon defendant’s motion to nonsuit on the ground of contribu- 
tory negligence, since the evidence must be taken in the light most fa- 
vorable to plaintiff. 


Automobiles § 39— 

The distance traveled by a truck after being impelled forward by a 
vehicle colliding with its rear does not establish that the vehicle striking 
the truck was traveling at excessive speed when the driver of the truck 
testifies that after the collision the truck was running full throttle for a 
good distance before the driver regained control; an impact at a speed of 
3) mniles per hour is reasonably sufficient to bend the wheel of a truck. 


Negligence § 26— 

Nonsuit for contributory negligence is proper only when plaintiff’s own 
evidence establishes this defense so clearly that no other conclusion may 
be reasonably drawn therefrom, and when the evidence presents diverse 
inferences, the issue is for the jury. 


Automobiles § 42d— 

The failure of a driver to see a chemical fogging machine in time to 
avoid running into the rear of such machine on a dark night cannot con- 
stitute contributory negligence as a matter of law when plaintiff was not 
exceeding the statutory speed limit. G.S. 20-141 (e). 


Same— 

Where plaintiff testifies that immediately he saw the vehicle upon which 
defendant’s chemical fogging machine was being operated he took his foot 
off the gas but struck the rear of the vehicle before he could put his foot 
on the brake, the question of contributory negligence in following too 
closely does not arise, and the evidence does not establish contributory 
negligence as a matter of law in failing to keep a proper lookout, since 
a motorist will not be held to the duty of bringing his vehicle to an im- 
mediate stop on the sudden arising of a dangerous situation which he 
eould not have reasonably anticipated. 


Municipal Corporations § 5— 
A municipal corporation, in operating a chemical fogging machine for 
the control of insects, is engaged in a governmental function. 


Municipal Corporations § 10— 


Where a municipal corporation procures liability insurance on a Vehicle 
used by it in the performance of a governmental function, it waives its 
governmental immunity for the negligent operation of such vehicle to the 
extent of the liability insurance thereon, unless the municipal corporation 
takes affirmative action against waiver. G.S. 160-191.1. 
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10. Insurance § 3— 
Laws in effect at the time of the issuance of a policy of insurance be- 
come a part of the insurance contract, and provisions in the policy con. 
trary to the statute are void. 


11. Insurance § 57— 
The fact that a policy of liability insurance issued to a municipality 
refers to the insured in its text as an individual rather than a municipal 
corporation, is immaterial. 


12. Insurance § 54— 


The fact that a policy defines the vehicle insured as a “garbage truck” 
and the accident in suit occurred while the vehicle was being used for 
the transportation and operation of a chemical fogging machine, is im- 
material, the vehicle being identified as to make, year, and model and 
identification number, and there being no clause excluding liability if 
the vehicle were used for any purpose other than a garbage truck. 


13. Insurance § 3—~ 
Policies of insurance are to be liberally construed in favor of insured. 


AppraL by defendants from Hobgood, J., September 1966 Civil 
Session of CHATHAM. 

Civil action to recover for personal injuries and property dam- 
age suffered by plaintiff when his automobile, driven by him, col- 
lided with the rear of a fogging machine being operated at the time 
by defendant Mote and owned by defendant Town of Siler City. 

The undisputed physical evidence shows that shortly after 9:00 
P.M. on 25 May 1965 plaintiff left a service station operated by 
him and proceeded in an easterly direction on East Third Street 
(also U.S. 644A) at about a speed of 35 to 40 miles per hour. He con- 
tinued in this direction until he collided with the rear of the fogging 
truck which was operating in the same direction as plaintiff on 
East Third Street, on the right hand side of the road, at a speed of 
approximately 8 miles per hour. 

The section of road on which the collision occurred is a straight 
stretch for approximately one mile without noticeable obstructions. 
The collision occurred near the middle of this stretch. Other than 
the vehicles involved in the collision, there was no traffic on the road 
at the time. It was night and dark and the weather was cloudy. 
Streetlights were interspersed along the road at such a distance that 
the illumination therefrom did not overlap, but instead left an area 
of relative darkness midway between them. 

Plaintiff testified in part as follows: 


“As I went down this road I observed no traffic. I didn’t see 
anything until I did see this fog. I saw the fog and just as I saw 
the fog, I just had time to let off the gas and ran into the 
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back of the truck. It wasn’t but just a split second from the 
time I saw the fog until I struck the truck. 

“As to what I referred to as fog, it is just a white mist, a 
real heavy white mist. It is something similar to a fog. It 1s 
heavier than fog . . . and it is just impossible to see. As I 
approached the fog from some distance back, I did not see the 
fog, I didn’t see a thing. I was looking straight ahead and lL 
have 20/20 vision, do not and have never worn glasses. The 
headlights on my car were both good. 

“. . I had my lights on high beam and I did not hear 
any unusual noise before J hit the truck. . . . I didn’t have 
the radio on in my car and [ don’t recall hearing any unusual 
noise at all. The temperature was warm and I had my windows 
down on the driver’s side. . . 

“On May 25, 1965, as I was going down the highway, I sud- 
denly saw fog, and if just hit it. There was no light on the back 
of the truck, or on top that could be seen. There were no reflec- 
tors visible from the rear-—if there were, I did not see them 
for the smoke. . . 

“When I first observed the fog was when I first took my foot 
off the gas; I went to go for the brake but I didn’t have time 
and just as I saw the fog, I ran right into it. 

«|, As to whether I am indicating to the court and the 
jury that the street lights were not burning on that night, no, 
sir, I am not saying they were not burning, but what I am try- 
ing to say is that it was dark there where I had my wreck.” 


Plaintiff’s witness, Henry Kimball, testified that he was a police 
officer with the Town of Siler City on 25 May 1965 and had occa- 
sion to investigate the wreck; that when he observed the truck after 
the wreck it had only one light on it, which could have been a re- 
flector; that there were two small lights and some reflectors, but they 
weren’t burning at the time. He further testified that he had traveled 
behind the fogging truck when it was in operation on occasions prior 
to the collision. He stated: “As to whether or not it was difficult to 
see the spray or the truck, it was difficult to see lots of times. : 
I made a report on the accident in which it is stated that the weather 
was cloudy. . . . I didn’t see any lights but one small light on the 
left hand side of the spray truck, it could have been a reflector or 
flare lights, I won’t say.” 

Plaintiff introduced in evidence an automobile insurance policy 
issued to the Town of Siler City by Insurance Company of North 
America. The coverage period as shown on the policy was from 3 
August 1964 to 3 August 1965, and the policy purported to cover, 
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among others, a 1955 International 2-ton garbage truck. Mrs. Mar- 
garet Vestal, Clerk and Treasurer of the Town of Siler City, testi- 
fied: 


“The original policy describes and includes one 1955 Inter- 
national two-ton garbage truck, Number R 16240157, and it 
also includes a 1942 Ford street cleaner bearing certain num- 
bers. There is also a motor vehicle registration certificate is- 
sued from the Department of Motor Vehicles, State of North 
Carolina, being #3648583, which describes an International 
truck with the number, serial identification number, that is, of 
R 16240157. That is the same number which appears on the 
policy following the words ‘International two-ton garbage truck.’ 
This is the truck that the fogging machine is now and has for 
some years been mounted on and used by the Town of Siler 
City 4 ek 

“ . . I do not have any source of knowledge or informa- 
tion relative to the governing Board of the Town of Siler City 
taking any affirmative action with respect to the tort lability 
other than the procuring of this insurance, if it does that.” 


Defendant Nelson Mote testified that he was operating the truck 
with an insecticide sprayer on it as a regular part of his job with 
the Town of Siler City at the time of the collision; that the fog 
which was emitted from the machine on the back of the truck came 
from a nozzle which was pointed down and to the right of the truck. 
“The Spray machine makes a whistling noise; it sounds a little like 
a jet airplane but not as much. It makes a noise you can hear for 
probably a block if you are standing out. . . . There were three 
lights on the rear of the truck, a turn signal on each side of the body, 
and one tail light. There was one reflector on the truck; I put it there 
myself. . . . There were three lights on the rear. Two of them were 
left and right turn signals which didn’t burn when you were driving 
down the highway unless vou indicated a right turn or a left turn. 
I had not indicated a right or a left turn anywhere from the funeral 
home down to where I was hit; so neither of these two tail lights 
were burning for the last several minutes prior to being hit. The 
only light on the rear of the truck was just the average tail light 
like is on a truck, probably three inches in diameter, with one bulb 
in it, a double contact bulb. . . . As to whether vou could see the 
fog or not, and whether it wasn’t a usual thing that cars would run 
up and blow at me and fuss because they ecouldn’t see good, not 
every night, but I have had them to run up and blow. Sometimes 
this was done frequently, and was partly because I drove along 
slowly, five to eight or ten miles an hour. This foggy substance makes 
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seeing very difficult, just like any fog, and it is difficult to see in or 
see through it at certain times. The only light I had on the back was 
the small light at the rear of the truck. . . . I told you back in 
July of last year that it was not raining but that it might be 4 
little foggy or cloudy; that’s what I said and is correct. And it’s pos- 
sible I said that White couldn’t see the tail light because of the fog.” 

Curtis Head, another employee of the Town of Siler City, testi- 
fied that he was riding on the passenger side of the truck operated 
by Mote when the wreck occurred. He stated that there were turn 
signal lights on each side of the truck, reflectors on each side and one 
tail light. He testified further: “On this particular night, the fog 
was not spreading over the entire road, not at all times, but 
sometimes the wind might come and whirl it back to the left side, 
but mostly that night, it was going south. The fog is gray in color 
and can be seen from the light of the street lights. You can see it 
anywhere from 300 to 400 feet. After you pass along the road, the 
fog will remain anywhere from 300 to 350 feet, depending upon the 
wind. On this night, it was remaining on the road about 350 feet be- 
hind the truck. . . . I got out of the truck and went back to Mr. 
White’s car. He was lying over there on the right hand side of the 
road and I walked up to him and said: ‘Are you hurt,’ and he said: 
‘What are you all doing, standing here in the middle of the road and 
no lights.’ I said: ‘We have got lights.’ ” 

Defendants offered evidence tending to show that the right rear 
wheel of the truck was knocked sideways under the chassis of the 
truck and that the spray equipment was off the truck some 100 feet 
from where the truck stopped. 

Issues of negligence, contributory negligence, and damages were 
submitted to the jury and answered in favor of plaintiff. Upon the 
rendition of the verdict of the jury, defendants moved for judgment 
non obstante veredicto, and also moved that the verdict be set aside. 
Both motions were denied and judgment was entered on the verdict. 
Defendants appealed. 


Andrews & Stone for plaintiff. 
T. F. Baldwin, City Atiorney, and Miiler, Beck and O’Briant for 
defendants. 


Brancu, J. Defendants contend the trial court erred in over- 
ruling their motions for nonsuit when plaintiff rested and at the 
close of all the evidence. In support of this contention defendants 
argue: (1) That there was not sufficient evidence of actionable neg- 
ligence to justify submitting the issue to the jury, and (2) plaintiff 
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was guilty of contributory negligence as a matter of law. Defend- 
ants further contend the action was barred in that defendant Town 
of Siler City had not waived its immunity from tort lability while 
performing a governmental function. 

Plaintiff alleged defendants were negligent in that: 


“(a) They failed to display adequate warnings, signs or in- 
dications for motorists on said street of the hazardous condi- 
tions which they knew or should have known would be created 
by their spraying operations. 

(b) They failed to display a rear flashing hght or provide 
any signal whatsoever to approaching rear trafic while know- 
ing that the fog which was being emitted was impenetrable, 
blinding, and generally hazardous. 

(c) They failed to exercise that degree of care in the opera- 
tion of said vehicle required of a reasonably prudent person 
under the circumstances then and there existing. 

(d) They failed to exhibit a red light plainly visible under 
normal atmospheric conditions from a distance of five hundred 
feet to the rear of such vehicle, as required by North Carolina 
General Statutes 20-129(d). 

(e) They negligently failed to equip said truck with two 
light reflectors, one on each side, as required by North Caro- 
lina General Statute 20-129.1.” 


Considering the evidence in support of allegations (a), (b) and 
(c), we find this Court considered a similar situation in the case of 
Moore v. Plymouth, 249 N.C. 428, 106 S.E. 2d 695, where the mu- 
nicipality operated a fogging machine on its streets after sunset 
without warning or signals except for the lights on the vehicle and 
the noise of the operation, and a vehicle approached from its rear, 
ran into the fog, turned to its left of the highway, sideswiping a ve- 
hicle standing on the shoulder, and then colliding with another ve- 
hicle traveling in the opposite direction, which was also driving in 
the fog. Holding that the evidence was sufficient to be submitted to 
the jury on the question of negligence and proximate cause as to the 
municipality and its employees, this Court, speaking through Parker, 
J. (now C.J.), stated: 


“Considering the evidence in the light most favorable to 
plaintiff (as we are required to do in passing on a motion for 
judgment of nonsuit, Bridges v. Graham, 246 N.C, 371, 98 S.E. 
2d 492), it is susceptible of a legitimate and fair inference by a 
jury that had it not been for the chemical fog or smoke created 
on the highway after sunset by the Town of Plymouth and its 
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employees Basnight and Barnes, who were acting within the 
course of their employment, totally or materially obscuring the 
vision of the traveling public at the time and place and inter- 
fering with the rights of the traveling public by creating a dan- 
gerous condition, with no warning or signals to the traveling 
public of such condition, except such as appeared from the truck 
and fogging machine and fog and its noise in operation, the 
head-on collision between the trucks of Daniel and Manning, 
in which plaintiff was injured, might not have occurred, and 
that under all the surrounding facts and circumstances the Town 
of Plymouth, Basnight and Barnes could have reasonably fore- 
seen that some injury or harm would probably result from the 
chemical fog or smoke on the highway.” 


Here, plaintiff’s evidence allows legitimate inferences which might 
be drawn therefrom by the jury tending to show that had it not been 
for the chemical fog created by defendants after sunset, materially 
obscuring the vision of plaintiff and interfering with his right and 
the right of the traveling public by creating a dangerous condition, 
without warnings or signals to warn the public of such condition, ex- 
cept such as appeared from the truck, fog and fogging machine and 
its noise of operation, the collision which caused plaintiff’s injuries 
and property damage might not have occurred, and under the cir- 
cumstances defendants could or should have reasonably foreseen 
that some injury or harm would probably result from the chemical 
fog or smoke on the highway. Further, considering the evidence in 
the light most favorable to plaintiff, as we are required to do in 
passing on a motion for nonsuit, Moore v. Plymouth, supra, there is 
sufficient evidence for the jury to find that the defendant Town of 
Siler City failed to equip its truck with two reflectors on the rear, 
one at each side, in violation of G.S. 20-129.1, and that defendant 
Town failed to equip its truck with a rear light of a type which has 
been approved by the Commissioner of Motor Vehicles, and which 
exhibits a red light plainly visible under normal atmospheric condi- 
tions from a distance of 500 feet to the rear of such vehicle, in vio- 
lation of G.S. 20-129(d). 

It is stated in Scarborough v. Ingram, 256 N.C. 87, 122 S.B. 2d 
798: “The statutes prescribing lighting devices to be used by motor 
vehicles operating at night (G.S. 20-129 and 129.1) were enacted in 
the interest of public safety. . . . A violation of these statutes 
constitutes negligence as a matter of law. Bridges v. Jackson, 255 
N.C. 333; Lyday v. R. R., 253 N.C. 687, 117 $.E. 2d 778.” 


We must agree with the trial judge that there was sufficient evi- 
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dence of actionable negligence on the part of defendants to justify 
submitting the issue of negligence to the Jury. 

The more troublesome question is whether plaintiff was guilty 
of contributory negligence as a matter of law. Defendants so con- 
tend on the grounds that (a) plaintiff operated his automobile at a 
speed greater than was reasonable under existing conditions, (b) he 
followed defendants’ vehicle too closely, and (c) he failed to keep a 
proper lookout and failed to exercise ordinary care. 

There is not sufficient evidence of excessive speed to show con- 
tributory negligence as a matter of law. Defendants cannot rely on 
plaintiff’s statement that he was going “35 to 40 miles per hour” to 
sustain their contention that he was guilty of contributory negli- 
gence as a matter of law, as the evidence shows this was in a resi- 
dential-business area, and, taking the statement in the light most 
favorable to plaintiff, we must take the speed to be the lawful 35 
miles per hour in a residential area. Further, the physical facts do 
not establish clearly that no other conclusion might be drawn ex- 
cept a conclusion of excessive speed. Plaintiff testified he did not 
have time to apply brakes or to slow down hetween the time he saw 
the fog and the time he collided with defendants’ truck. The impact 
at a speed of 35 miles per hour reasonably could have been sufficient 
to bend the wheel of the truck and loosen the equipment which was 
described as being “relatively permanently affixed to the truck.” 
The driver testified that after the collision “the truck was running 
full throttle a good distance down the road before I regained con- 
trol of it.” Thus, the driver’s testimony would explain the distance 
the truck traveled and the fact that the equipment was some dis- 
tance from the place where the truck was stopped. 

“A nonsuit on the ground of contributory negligence will be 
granted only when the plaintiff’s evidence establishes the facts nec- 
essary to show contributory negligence so clearly that no other con- 
clusion may be reasonably drawn therefrom.” Waters v. Harris, 250 
N.C. 701, 110 8.E. 2d 283; Keener v. Beal, 246 N.C. 247, 98 S.E. 2d 
19. 

The evidence presents diverse inferences as to excessive speed on 
the part of plaintiff, and, on this point, a question of fact is pre- 
sented for the jury. 

Defendants contend the fact that plaintiff was the following driver 
involved in a rear-end collision affords sufficient evidence to make 
him guilty of contributory negligence as a matter of law. To sup- 
port this contention defendants cite McKinnon v. Motor Lines, 228 
N.C. 182, 44 S.E. 2d 735; Morris v. Transportation Ca., 285 N.C. 
568, 70 S.E. 2d 845; Smith v. Metal Co., 257 N.C. 148, 125 SE. 2d 
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377. Both the McKinnon and Morris cases were decided prior to the 
amendments to G.S. 20-141(e) by the 1953 General Assembly, which 
added the proviso: “that the failure or inability of a motor vehicle 
operator who is operating such vehicle within the maximum speed 
limits prescribed by G.S. 20-141(b) to stop such vehicle within the 
radius of the lights thereof or within the range of his vision shall 
not be considered negligence per se or contributory negligence per se 
in any civil action, but the facts relating thereto may be considered 
with other facts in such action in determining the negligence or 
contributory negligence of such operator.” 

Further, in Smith v. Metal Co., supra, and McKinnon v. Motor 
Lines, supra, the plaintiffs continued to drive some distance after 
being “blinded” by the lights of another vehicle before striking the 
parked or slowly moving vehicles without attempting to stop their 
respective vehicles. The Court held this was contributory negligence. 
Here, plaintiff testified: ‘““When I first observed the fog was when I 
first took my foot off the gas; I went to go for the brake but I didn’t 
have time. . . .” The distinction in the cases relied on by defend- 
ants and this case is that in the instant case plaintiff immediately 
acted upon seeing the danger, while in the cases cited by defendants 
the plaintiffs continued in the same course of action for some time 
and distance after being faced with apparent danger. 

Defendants also rely on the case of Burnett v. Corbett, 264 N.C. 
341, 141 S.E. 2d 468, which holds that the mere fact of a collision 
with the vehicle ahead offers some evidence that the motorist in the 
rear was not keeping a proper lookout or that he was following too 
closely. “The following driver is not, however, an insurer against 
rear-end collisions for, even when he follows at a distance reasonable 
under the existing conditions, the space may be too short to permit 
a stop under any and all eventualities.” Beanblossom v. Thomas, 
266 N.C. 181, 146 S.E. 2d 36. Burnett v. Corbett, supra, is bottomed 
on a violation of G.S. 20-152(a) which appeared from the plain- 
tiff’s own testimony. Here, there is no evidence which would tend 
to show that plaintiff followed any vehicle more closely than was 
reasonable and prudent under the circumstances. 

The more serious question raised by the rear-end collision is 
whether plaintiff was keeping a proper lookout. We recognize the 
rule that “One who operates a motor vehicle must be reasonably 
vigilant and anticipate the use of the highways bv others. A failure 
to maintain a reasonable lookout is negligence.” Clark v. Emerson, 
245 N.C. 387, 95 S.E. 2d 880. But he will not he held to the duty of 
being able to bring his automobile to an immediate stop on the sud- 
den arising of a dangerous situation which he could not have rea- 
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sonably anticipated. Privette v. Lewis, 255 N.C. 612, 122 S.E. 2d 
381. In this connection plaintiff testified that he was looking straight 
ahead while operating his automobile, which was equipped with 
good headlights. He further stated that he heard no unusual noise. 

Plaintiff’s witness Henry Kimball also testified: “As to whether 
or not it was difficult to see the spray or the truck, it was difficult to 
see lots of times.” (Emphasis ours) 

Plaintiff’s evidence would permit a jury to find that he was driv- 
ing his automobile at nighttime at a legal rate of speed, with good 
headlights and while keeping a proper lookout; that the atmospheric 
conditions were such that the fog or smoke hung closely to the truck 
so that neither the fog nor the truck was apparent or visible to 
plaintiff until it was too late for him to avoid a collision with the 
truck. There being evidence of contributory negligence on the part 
of plaintiff and also competent evidence from which the jury could 
reasonably reach a contrary conclusion, we hold that the plaintiff 
was not guilty of contributory negligence as a matter of law. Waters 
v. Harris, supra. 

Defendant Town of Siler City was engaged in a governmental 
function at the time of the accident. Moore v. Plymouth, supra. The 
final question presented is whether the Town of Siler City had waived 
its governmental immunity prior to the date of the accident by pro- 
curing the insurance policy introduced in evidence by plaintiff in 
the absence of the jury. 

G.S. 160-191.1 provides: 


“The governing body of any incorporated city or town, by 
securing liability insurance as hereinafter provided, is hereby 
authorized and empowered, but not required, to waive its gov- 
ernmental immunity from liability for any damage by reason 
of death, or injury to person or property, proximately caused 
by the negligent operation of any motor vehicle by an officer, 
agent or employee of such city or town when acting within the 
scope of his authority or within the course of his employment. 
Such immunity is waived only to the extent of the amount of 
the insurance so obtained. Such immunity shall be deemed to 
have been waived in the absence of affirmative action by such 
governing body.” 


Where a municipal corporation procures liability insurance on a 
vehicle used by it in the performance of a governmental function, it 
may, but is not required to, walve its governmental immunity for 
the negligent operation of such vehicle to the extent of the amount 
of liability insurance. Moore v. Plymouth, svpra; Seibold v. Kin- 


N.C.] SPRING TERM, 1967. 555 
WHITE v. Mote. 


ston, 268 N.C. 615, 151 S.E. 2d 654. In regard to the defendants’ 
contention that the municipality had not waived governmental 1m- 
munity, the statute (G.S. 160-191.1) clearly states: “Such immunity 
shall be deemed to have been waived in the absence of affirmative 
action by such governing body.” Laws in effect at the time of issu- 
ance of a policy of insurance become a part of the contract, and 
provisions in the policy contrary to the statute are of no effect. 
Brown v. Casualty Co., 241 N.C. 666, 86 3.E. 2d 483. 

In the instant case the uncontradicted evidence is that prior to 
May 25, 1965 defendant Town of Siler City secured liability insur- 
ance on one 1955 International 2-ton garbage truck, No. R 16240157, 
which was the same truck involved in the accident. Further, that no 
affirmative action relative to tort lability was taken by the Town of 
Siler City other than the procuring of the insurance. The Judgment 
recovered was within the limits of the policy issued, and the policy 
was in effect on 25 May 1965. 

We see no merit in defendant’s contention that the policy issued 
to it has language which refers to an individual rather than a mu- 
nicipality. It is clear that the policy was issued to defendant Town 
of Siler City, a municipal corporation, and that the intent of the 
parties was to insure the municipality against tort hability within 
specified limits. “An insurance policy is only a contract and the in- 
tention of the parties is the controlling guide in its interpretation.” 
Gaulden v. Insurance Co., 246 N.C. 378, 98 8.E. 2d 355. The policy 
issued to defendant Town of Siler City contains in Sec. 4 of the 
Declarations a coded “Liability Classification” designating the in- 
sured vehicle as one to be used for commercial purposes. Part JIT 
of the Insuring Agreement reads in part as follows: 


“TTT, Definition of Insured: (a) With respect to the insur- 
ance for bodily injury liability and for property damage liabil- 
ity the unqualified word ‘insured’ includes the named insured 
and, 1f the named insured is an individual, .. .” 


The above wording clearly contemplates insurance on entities other 
than individuals. Nor should defendants be absolved from liability 
because the truck involved was described as a garbage truck. The 
vehicle was identified as to make, year, model and identification num- 
ber. There can be no mistake as to its identity. 

Since policies of insurance are prepared by the insurer, they are 
liberally construed in favor of the insured, and strictly construed 
against the insurer. Barker v. Insurance Co., 241 N.C. 397, 85 S.E. 
2d 305. 

Surely, in this case it was not the intent of either party that an 
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Insurance policy solely for the benefit of an individual be issued to 
a municipal corporation as the insured. Further, had it been the in- 
tent of the insurer to escape liability because of the description or 
use of a named vehicle, the excluded deseription or use could have 
and should have been written into the policy. 

The judgment of the court below is 

Affirmed. 


HARRY L. ESTRIDGH, PLaintirr, v. FRED DENSON AnD WIre, DEFENDANTS, 
S. D. No. 40-359 
AND 
CAROLINA PAVING CO., INC., PuLaintirr, v. FRED DENSON anv WIrre, 
DEFENDANTS, 8S. D. No. 40-860 
AND 
LULA WILSON, EXEcUTRIX OF THE HisTATE OF DAMUS WILSON, PLaIntIFrF, 9. 
FRED DENSON, DEFENDANT, S. D. No. 40-386, 


(Filed 20 June, 1967.) 


1. Assignments for Benefit of Creditors § 1; Fraudulent Conveyances 
§ 1— Transfer by debtor of his property in exchange for other prop- 
erty of different form is not unlawful. 


An assignment by a debtor of property to a new corporation without 
obligations of its own, in exchange for stock in the corporation, even 
though such corporation is formed for the purpose of satisfying creditors, 
held not to constitute a voidable assignment even though at the time the 
debtor was insolvent, since the debtor obtained full value for his property 
in the form of stock, and it is not unlawful for an insolvent debtor to 
transfer his property for other property of a different form. G. S. 23-1, 
G.S. 28-2. Whether the transfer by the debtor of his shares of stock in 
the corporation to particular creditors is subject to attack by other credi- 
tors is not presented, nor is the right of other creditors to compel the cor- 
poration to permit them, or any of them, to share in the distribution of 
the funds presented for decision. 


2. Execution § 16— 
Judgment creditors may not by supplemental proceedings reach funds 
which the judgment debtor had validly transferred prior to the institution 
of the judgment creditors’ suits. 


8. Judgments § 29— 
An order entered in the cause is not binding on one who was not made 
a party until after the order was entered. 


4. Appeal and Error § 49— 

Findings of fact and conclusions of law relating to matters not presented 
for decision by the lower court will be stricken on appeal in order that 
possible future proceedings bringing such matters in issue may not be 
prejudiced. 
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AppEAL by plaintiffs from Jackson, J., at the 16 May 1966 Non- 
Jury Civil Session of Mrcxuexpure, docketed and argued at the 
Fall Term 1966 as No. 281. 

These are three suits separately instituted by the respective 
plaintiffs for the recovery of amounts alleged to be due them from 
the respective defendants. The plaintiffs having recovered judgments 
and issued executions thereon, which were returned unsatisfied, 
brought supplemental proceedings. Crab Orchard Development Com- 
pany, Inc., and R. 8. Pate were permitted to intervene by orders en- 
tered in the respective suits by Hasty, 8.J., which orders the plain- 
tiffs also assign as error upon the present appeal. The remaiming 
facts are set forth in the opinion. 


John G. Newitt for plaintiff appellant Wilson. 

W. A. Dennis for plaintiff appellants Estridge and Carolina Pav- 
ung Company, Inc. 

J. Donnell Lassiter and Kennedy, Covington, Lobdell & Hickman 
for R. S. Pate, Intervenor. 

W. Faison Barnes and Carl W. Howard for Intervenor Crab Or- 
chard Development Company, Inc. 


Lake, J. Each of the plaintiffs sued Denson (or Denson and 
wife) and recovered judgment against him (or them), the validity 
of which judgment is not in question. Each plaintiff caused to be is- 
sued on such judgment an execution which was duly returned un- 
satisfied. Each plaintiff thereupon instituted supplemental proceed- 
ings, asserting by verified petition that the judgment debtor (or 
debtors) had funds on deposit with First Federal Savings and Loan 
Association of Charlotte (hereinafter called First Federal), which 
deposit was pledged to secure an indebtedness to First Federal, but 
in which the judgment debtor (or debtors) had an equity which 
should be applied to the payment of the judgment. Each such peti- 
tion asserted that Denson (or Denson and wife) had formed Crab 
Orchard Development Company, Ine. (hereinafter called Crab Or- 
chard) and had transferred assets to it. Each petition prayed that 
First Federal be restrained from dealing with the deposit without 
prior order of the court, that a hen in favor of the plaintiff be im- 
pressed upon the deposit and that the judgment debtor for debtors) 
be restrained from transferring assets and be directed to appear and 
show, among other things, what interest he (or they) has (or have) 
in Crab Orchard. 

In each case, Judge Campbell entered an order directing the 
Densons, First Federal, Crab Orchard and Fred Denson, Inc., to ap- 
pear and be examined relative to any assets of Denson (or Denson 
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and wife) which should be applied to the payment of the judgment, 
and restrained the transfer of such assets subject to further orders 
of the court. 

The three matters were consolidated for such hearing. The record 
before us does not disclose what evidence was offered at the hearing 
before Judge Campbell. Crab Orchard appeared but was not then 
made a party to any of the proceedings. It does not appear to what 
extent it participated in that hearing. 

Judge Campbell entered an order reciting that it appeared to the 
court that the Densons are the owners of the certificates of deposit 
and that First Federal had a first lien thereon. He ordered that any 
payment by First Federal on account of such certificates be made to 
the clerk, to be held by him pending the further order of the court. 
This order made no reference to any right or claim of Crab Orchard. 

Pursuant to the order of Judge Campbell, funds were paid over 
by First Federal to the clerk. Each plaintiff then filed a motion that 
the clerk apply such funds to the payment of the judgments. Crab 
Orchard then filed in each case a petition that it be made a party 
thereto and be permitted to assert its right to the funds, alleging 
that on 28 October 1960, a year before the entry of any of the judg- 
ments and some months before the filing of any of these suits, Den- 
son and wife assigned to Crab Orchard the certificates of deposit so 
issued by First Federal, subject to its lien. Judge Hasty entered an 
order in each case making Crab Orchard a party and permitting it 
to file a petition setting forth its claim to the funds, which it did. 
Thereafter, R. 8. Pate filed a petition that he be made a party, as- 
serting a partial assignment by Crab Orchard to him. This was or- 
dered by Judge Hasty. Pate’s right, if any, is derived through the 
alleged assignment to Crab Orchard by the Densons. Allen Griffin 
also sought and obtained permission to intervene but thereafter as- 
signed his rights to Crab Orchard, the basis of his alleged right not 
being stated in the present record. 

In its several petitions asserting its claim to the funds, Crab Or- 
chard alleges: 


“Although this Intervenor was originally organized by Fred 
Denson and certain of its shares of capital stock were issued to 
Fred Denson in exchange for the assignment of said certificates 
of deposit, said exchange was for the sole and express purpose 
of reassigning said shares of capital stock to the creditors of 
Fred Denson and wife, Letha B. Denson. Said stock certificates 
were in fact assigned to creditors of Fred Denson and wife, 
Letha B. Denson in satisfaction of their respective claims and 
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such creditors now constitute the sale owners of all validly out- 
standing shares of this untervenor.” 


Crab Orchard alleges in its petition in the suits by plaintiffs 
Estridge and Carolina Paving Company that these plaintiffs, to- 
gether with other creditors of the Densons, were offered shares of 
Crab Orchard in satisfaction of their claims against the Densons, 
but rejected the offer, electing instead to bring these suits against 
the Densons. These two plaintiffs admit this in their answers to the 
petitions, thus establishing that prior to the institution of these ac- 
tions they knew of the proposal to organize Crab Orchard and that 
they were offered shares in Crab Orchard in satisfaction of their 
claims against the Densons and rejected the offer. Crab Orchard does 
not allege that a similar proposal was made to the plaintiff Wilson, 
whose claim against Denson was apparently overlooked. 

Each plaintiff, answering the petitions of Crab Orchard and Pate, 
alleges the assignment from the Densons to Crab Orchard was fraud- 
ulent as to such plaintiff and that at the time of the partial reas- 
signment by Crab Orchard to Pate he knew that the assignment from 
Denson to Crab Orchard was a preferential transfer forbidden by 
G.S. 23-1. 

The matter then came on for hearing before Judge Jackson to 
determine the rights of the parties in the funds so held by the clerk 
under the order of Judge Campbell. Crab Orchard offered evidence 
which included testimony by Leon Olive, who had been the attorney 
for Denson and had performed the legal services in connection with 
the organization and incorporation of Crab Orchard, Lewis R. Frost, 
President of Crab Orchard, and W. A. Dennis, attorney for the plain- 
tiffs Estridge and Carolina Paving Company, he being called as an 
adverse witness. 

Mr. Dennis testified that in 1960, or early 1961, this being prior 
to the bringing of the present suits, he, representing the plaintiffs 
Estridge and Carolina Paving Company, attended a conference of 
Denson creditors in the office of Mr. Olive at which a proposal to 
issue stock in Crab Orchard was discussed, but he does not recall 
any mention of an assignment of the certificates of deposit. 

Mr. Olive testified that Crab Orchard was organized “for benefit 
of Mr. Denson and his creditors.” Mr. Frost “put $3,000 of his own 
money in the company and received stock for that.” Mr. Olive com- 
municated with creditors of Denson, including the plaintiffs Estridge 
and Carolina Paving Company, through their attorney Mr. Dennis, 
telling them of his plan for getting the Densons’ creditors “off their 
backs,” which plan he testified was this: 
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“The mechanics of the issuance was that we would issue the 
stock directly to Mr. and Mrs. Denson who would in turn en- 
dorse it back over to the creditor, and then we would issue the 
new certificates of stock directly to the creditors. We offered to 
do exactly this on the indebtedness on the Carolina Paving and 
to Mr. Estridge, with their full knowledge as to what we are 
doing. At first, Mr. Dennis told me that they would go along. 
We actually issued the stock certificates to Carolina Paving 
and then Mr. Estridge, and then Mr. Dennis came back and 
said ‘No’ that his clients would not go along on this and there- 
fore we voided those stock certificates and they are now in the 
stock book showing their issuance to Mr. and Mrs. Denson and 
the endorsement over, and then their reissuance to Mr. and Mrs. 
Estridge and Carolina Paving and they are marked ‘voided’ 
when they were not accepted in payment of our debt, which was 
not a judgment at that time. At that time there was no judg- 
ment whatsoever on the record that had been obtained by either 
Carolina Paving or Mr. Estridge. I might add that at that time 
I was not aware of any claim that had been made or any in- 
debtedness to Mr. Wilson. I don’t remember talking to Mr. 
Newitt (Attorney for Wilson) at all. I may have but I don’t 
remember that. 


“As a consideration passing to Crab Orchard Development 
Company in exchange for the issuance of stock, to Mr. and Mrs. 
Denson, Mr. and Mrs. Denson assigned directly by written con- 
signment (sic) all of his rights, title and interest to the stock 
certificates, or certificates of deposit, at First Federal Savings 
& Loan Association, in the sum at that time I believe of $70,500. 


*% + * 


“The stock certificates issued to Mr. and Mrs. Denson were 
subsequently reassigned by them to their creditors. * * * 


‘As to the purpose of the incorporation, in the very begin- 
ning, there was some talk by the directors, at the very first 
meeting that we might do some building. That was one of the 
purposes putting in the money by Mr. Frost, to give the cor- 
poration some cash, that we might involve in building. About, 
oh, within another one month or six weeks or that area there 
was another meeting of the directors, at which time we deter- 
mined that we would not get involved in any kind of business 
venture with anyone and that we would remain a corporation 
solely for the purpose of holding the certificates of deposit and 
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then, of course, to pay the stockholders whatever equity that 
we ever got from First Federal from the certificates of depesit. 
*¥ * & 


“T told Mr. Dennis about the original assignment. He saw 
them. He was aware of what we were doing in this case, what 
the Densons had asked us to do, and that the stock or interest 
in Crab Orchard Dev. Co. was going to be given to the credi- 
tors, all creditors including Carolina Paving and Estridge and 
all other creditors that we knew about in satisfaction of what 
indebtedness that the Densons had to these creditors and most 
of the creditors went along and accepted and they are the present 
stockholders. And those creditors are the same stockholders in 
Crab Orchard today except Carolina Paving and Harry Lf. 
Estridge. * * * (Emphasis added.) 

“T believe there was fifty shares that was issued to Mr. and 
Mrs. Denson that have not been reassigned or was not reas- 
signed to his creditors and where that 50 shares is I don’t know. 
I haven’t the slightest idea whether he still owns these or 
whether he has assigned those shares to someone who has not 
forwarded them on to the corporation for reissuance.” 


Mr. Frost testified that he paid eash for his stock and that Crab 
Orchard originally opened an office for the purpose of developing a 
tract of land owned by Denson, with whom Mr. Frost had no pre- 
vious affiliation. 

Mrs. Wilson testified that neither she nor her husband had been 
offered stock in Crab Orchard, and a vice-president of First Federal 
testified that it had no notice of the assignment to Crab Orchard of 
Denson’s equity in the certificates of deposit until some time after 
the above mentioned order by Judge Campbell. 

Judge Jackson made “Findings of Fact,” imcluding these: 


“On October 26, 1960 [prior to the institution of these suits] 
the Densons entered into an agreement with Crab Orchard un- 
der the terms of which Crab Orchard agreed to issue shares of 
its capital stock to the Densons in consideration for the assign- 
ment by the Densons to Crab Orchard of all of the Densons’ 
right, title and interest in and to the certificates * * *. Said 
agreement between Crab Orchard and the Densons further pro- 
vided that the shares of Crab Orchard’s stock so issued to the 
Densons would be reassigned to the Densons’ creditors in satis- 
faction of their respective claims and upon the further provision 
that any shares not so reassigned to the Densons’ creditors would 
be returned to the corporation as treasury stock. 
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“On October 28, 1960, prior to the institution of these ac- 
tions and, pursuant to said agreement with Crab Orchard, the 
Densons made an assignment under seal to Crab Orchard of all 
of the Densons’ right, title and interest in and to certificates of 
deposit having a full value of $70,500 owned by the Densons 
and held by First Federal subject to First Federal’s right to 
hold the same under its collateral assignment thereof. 

‘In consideration for the assignment of said certificates of 
deposit, Crab Orchard issued to the Densons * * * shares 
* * *, All of the shares so issued to the Densons were reas- 
signed to their various creditors except 500 shares of the par 
value of $1.00 each. Certificates for shares so reassigned were 
transferred on the stock book of the corporation. 

“Prior to the commencement of their respective actions, the 
plaintiffs Estridge and Carolina Paving Company were afforded 
an opportunity to accept some of the Crab Orchard stock which 
had theretofore been issued to the Densons in satisfaction of 
their respective claims against the Densons. Said plaintiffs re- 
jected such offer. There is no evidence that the plaintiff Wilson 
was afforded a similar opportunity. The attorney who acted in 
behalf of the Densons and Crab Orchard was not aware of the 
plaintiff Wilson’s claim. An effort was made by said attorney to 
satisfy all known creditors of the Densons by offering them Crab 
Orchard stock. 

“At the time of the assignment of said certificates of deposit 
by the Densons to Crab Orchard, the Densons had substantial 
assets other than said certificates of deposit * * *. 

“There is no evidence that the Densons were insolvent at the 
time of their assignments of said certificates of deposit to Crab 
Orchard.” 


Upon these facts Judge Jackson made “Conclusions of Law,” 
which included these: 


“The assignment of certificates of deposit by the Densons 
to Crab Orchard * * * did not constitute an assignment for 
the benefit of creditors within the meaning of Section 23-1 of 
the General Statutes of North Carolina. Said assignmert was 
for valuable consideration and was not fraudulent as to the 
plaintiffs. 

“Neither of the Densons has any present right, title or in- 
terest in or to the funds * * * and neither of them had any 
right, title or interest in or to the certificates of deposit * * * 
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at the time of the institution of the supplemental proceedings 
by the plaintiffs herein. 

“The plaintiffs are not entitled to reach any part of the funds 
now held by the clerk by these supplemental proceedings * * *.” 


Judge Jackson thereupon ordered the clerk to pay from the funds 
held by him under Judge Campbell’s order the claim of R. 5. Pate, 
assignee of Crab Orchard, and to pay over the rernainder to Crab 
Orchard. First Federal was ordered to pay any remainder of the de- 
posit to Crab Orchard when the saime is released from the First Fed- 
eral lien. 

The multiplicity of pleadings, motions and testimony contained 
in the present record fails to bring into sharp, clear focus all aspects 
of the total picture of the transactions of the Densons. However, it 
is clear that what the plaintiffs have sought to do by these proceed- 
ings supplemental to execution is to obtain a preference over others 
who are, or were, creditors of Denson (or Denson and wife) insofar 
as the funds now in the hands of the clerk are concerned. The ques- 
tion for Judge Jackson’s determination was whether in these sup- 
plemental proceedings in execution the plaintiffs are entitled to an 
order directing the clerk to apply these funds to the payment of 
their judgments. He has ruled that they are not so entitled, and in 
this there is no error. He has ruled that Crab Orchard is the owner 
of the funds, and entitled to have them paid over to it by virtue of 
the assignment to it by the Densons prior to the institution of these 
sults by the plaintiff. In this there was no error. He has based these 
rulings upon his conclusion that at the time the plaintiffs started their 
respective suits against Denson (or against Denson and wife), ob- 
tained their respective judgments against him (or against Denson 
and wife), issued executions on those judgments and instituted these 
supplemental proceedings to reach Denson’s (or Denson and wife’s) 
property, Denson (or Denson and wife) had no property right in 
the deposits from which these funds were derived. In this there is no 
error. 

Judge Jackson did not have before him and did not decide the 
right of the plaintiffs, or of any of them, in a proceeding brought 
for that purpose against Crab Orchard, to compel Crab Orchard to 
permit these plaintiffs, or any of them, to share in any distribution 
of these funds by it to its stockholders. Consequently, that question 
is not before this Court on this appeal. All that 1s before us is the 
correctness of Judge Jackson’s order declaring that the assignment 
by Denson (or Denson and wife) to Crab Orchard was valid and 
that it antedated all of these suits, judgments, executions and supple- 
mental proceedings so as to preclude any right in any of the plain- 
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tiffs to compel the clerk to pay these funds, or any part thereof, to 
them. There was no error in this order. 

According to the record before us, the assignment of Denson’s in- 
terest in the certificates of deposit now in question was to Crab 
Orchard, a new corporation, in consideration for the issuance by it 
to Denson of certificates of stock in Crab Orchard. It is true that 
the record indicates that the corporation was formed “to get the 
creditors off their [the Densons’| backs.” Whatever the purpose 
may have been, the testimony before Judge Jackson was that the 
procedure for carrying it out was the organization of a new corpora- 
tion, the transfer to it of property owned by Denson, the issuance of 
stock to Denson in exchange for that property, and the subsequent 
transfer of stock certificates by Denson to his creditors or others. 
The record shows that there was at least one other stockholder, 
Lewis R. Frost, who paid cash to the corporation in return for stock 
issued by it direct to him. 

When these transactions were completed, the corporation was 
the owner of property transferred to it by Denson, Frost and pos- 
sibly others. In return it had issued its stock certificates, making 
those individuals the owners of its shares. It appears that thereafter 
Denson, who has disappeared, transferred most, if not all, of the 
shares so issued to him. If he did not transfer all of them, we do not 
know what has become of the other shares issued to Denson. He 
may still hold them. They may have been pledged by him to secure 
bona fide loans to him. The transferees of some, or all, of the shares 
originally issued to Denson may or may not hold such shares sub- 
ject to the claims of these plaintiffs. If so, that does not alter the 
nature of the transaction between Denson and Crab Orchard. It does 
not make the certificates of stock issued to Denson invalid, nor does 
it defeat the title of the corporation to that which it received for its 
shares. 

To set aside or disregard the assignment to Crab Orchard of 
these accounts receivable will destroy or seriously deplete the value 
of the outstanding stock. The record indicates nothing as to the iden- 
tity or bona fides of the present owners of those shares. A transfer 
by Denson of some of those shares to one or more of his creditors 
may, itself, be deemed an assignment for the benefit of his creditors. 
See: Bank v. Tobacco Co., 188 N.C. 177, 124 S.E. 158; 6 Am. Jur., 
2d, Assignments For Benefit Of Creditors, § 47. That, however, is 
not the transaction before us on this record. 

G.S. 23-1 forbids a preference to one or more creditors in an as- 
signment for the benefit of creditors. G.S. 23-2 authorizes an assignee 
for benefit of creditors to sue to recover a preferential transfer by 
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the debtor within four months prior to registration of the deed of 
assignment, if the creditor so preferred knew or had reasonable 
ground to believe the transferor-debtor was insolvent. Apart from 
these statutes a transfer, admittedly preferential, by a debtor ad- 
mittedly insolvent, is not unlawful or subject to attack on that 
ground. Guggenheimer v. Brookfield, 90 N.C. 232. Nothing else ap- 
pearing, a preferential transfer is not a fraudulent conveyance. 

A transfer by a debtor, even though insolvent, to a newly formed 
corporation in exchange for shares of stock in that corporation is 
a transfer for value, at least where, as appears upon this record, the 
corporation issues other shares to other stockholders for cash. It is 
not unlawful for an insolvent debtor to transfer his property in ex- 
change for other property of a different form. This being a newly 
formed corporation, without obligations of its own, it would appear 
that Denson received full value, in the form of stock, for the prop- 
erty transferred by him, but even if he made a bad bargain and re- 
ceived less in value than he transferred, that circumstance would not 
make the transfer to the corporation unlawful or invalid. 

It is well settled that the corporate entity will be disregarded 
when used to shield fraud. Terrace, Inc. v. Indemnity Co., 243 N.C. 
595, 91 S.E. 2d 584; Erickson v. Starling, 233 N.C. 539, 64 S.E. 2d 
832; Mills v. Building & Loan Asso., 216 N.C. 664, 6 S.E. 2d 549. 
However, this record does not support an application of that prin- 
ciple. 

To set aside the transfer by Denson to Crab Orchard would put 
in jeopardy the rights of the present. holders of the stock issued by 
the corporation in exchange for the property so transferred to 1t by 
Denson. The record indicates that most, if not all, of them were 
creditors of Denson (or of Denson and wife) who took their shares 
in full settlement of their claims against him (or them). The evi- 
dence before Judge Jackson would not support a finding that they 
are not bona fide purchasers of their shares for value. Two of the 
plaintiffs, being offered the same opportunity, elected not to avail 
themselves of it, but to pursue their present course. 

There is in this record evidence that Denson was insolvent when 
the transfer from him to Crab Orchard took place. The contrary 
finding, or conclusion, in Judge Jackson’s order is error. However, 
for the reasons above mentioned, the solvency of Denson at that 
time is not a material fact in the present inquiry and this error in 
Judge Jackson’s order is not sufficient basis for granting a new trial. 
If Denson was then insolvent, there would still be no sufficient evi- 
dence in this record to warrant the superior court in ignoring or set- 
ting aside the transfer from Denson to Crab Orchard. 
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This is a supplemental proceeding to subject the funds in ques- 
tion to the payment of the plaintiffs’ judgments against Denson, 
executions issued against his property having been returned unsatis- 
fied. The insurmountable barrier in the plaintiffs’ path is that these 
funds were no longer Denson’s property when these proceedings 
were instituted and they cannot be reached by them in this way. 
Judge Jackson has so found and there is ample evidence to support 
this finding. 


Crab Orchard was not made a party to the proceeding at the time 
of Judge Campbell’s order with reference to these certificates of de- 
posit. It is true that Crab Orchard was ordered to appear at the 
hearing which resulted in Judge Campbell’s order, but the purpose 
of so ordering it to appear seems to have been that it might “be 
examined” relative to the assets of the Densons. Crab Orchard did 
not become a party to these proceedings until it was allowed to in- 
tervene by the order of Judge Hasty for the purpose of asserting its 
present claim. Judge Campbell’s order does not purport to determine 
its rights. Furthermore, Crab Orchard, not being a party at the time 
of the entry of the order by Judge Campbell, is not barred by that 
order from asserting its claim at this time. Kayler v. Gallimore, 269 
N.C. 405, 152 S.E. 2d 518; Bank v. Casualty Co., 268 N.C. 234, 150 
S.E. 2d 396. 


There was no error in the several orders of Hasty, S.J., permit- 
ting intervention by Crab Orchard and Pate in these proceedings. 


In order that the rights, if any, of the plaintiffs in any proceed- 
ing which they deem it advisable to institute against Crab Orchard, 
its stockholders or assignees be not prejudiced thereby, we vacate 
and set aside Finding of Fact Number 13 in the judgment of Jack- 
son, J., reading: “There is no evidence that the Densons were in- 
solvent at the time of their assignment of said certificates of deposit 
to Crab Orchard.” In so doing, we are not to be understood as inti- 
mating that the Densons, or either of then, were or was then insol- 
vent, the determination of that question not being material to the 
matter before Jackson, J., or before us. 


For the same reason, we vacate and set aside so much of Conclu- 
sion of Law Number 1 in the judgment of Jackson, J., as reads: “did 
not constitute an assignment for the benefit of creditors within the 
meaning of Section 23-1 of the General Statutes of North Carolina.” 
Whether the assignments of the certificates of deposit to Crab Or- 
chard constituted an assignment for benefit of the creditors of Den- 
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son within the meaning of G.S. 23-1 was not before Jackson, J., and 
is not before us. We express no opinion with reference thereto. 


Except as so modified, the judgment of Jackson, J., 1s 
Affirmed. 


ADELIA WILLIS DALE, py anp THROUGH HER AGENT AND ATTORNEY IN Fact, 


WHEELER DALE, v. CITY OF MORGANTON, NORTH CAROLINA. 
(Filed 20 June, 1967.) 


1. Appeal and Error § 50— 


On appeal from an order granting or refusing an interlocutory injunc- 
tion, the Supreme Court is not bound by the findings of fact of the trial 
court, but may review the evidence and find facts for itself. 


2. Municipal Corporations § 4— 


3. 


4. 


5. 


A municipality, in the exercise of the proprietary function of furnish- 
ing electricity to consumers, is under the common law duty not to dis- 
criminate in service or rates, notwithstanding that it is exempt from reg- 
ulation by the Utilities Commission, G.S. 62-3(23), and may not lawfully 
refuse electrical service because of a controversy with a consumer con- 
cerning a matter which is not related to the service sought, and therefore 
may not refuse service in order to coerce the consumer to comply with 
the municipality’s police regulations enacted in the exercise of a govern- 
mental function in regard to the safety of the consumer’s house. 


Same— 

Since a city engaged in the proprietary function of supplying electricity 
to consumers is liable for injuries due to its negligence, a city may, in 
order to obviate possible future liability, refuse to render service to a 
customer when its inspection of the customer’s house reveals that the 
electrical wiring therein is in a dangerous condition. 


Municipal Corporations § 24— 


Where a municipality is given express legislative authority in regard 
to a matter, an ordinance enacted pursuant to such power need not refer 
to the statute. 


Municipal Corporations § 2— 


Chapter 1009 of the Session Laws of 1959 has remained in full force 
and effect since July 1959, G.S. 160-458.23, notwithstanding its provision 
that prior laws governing annexation should remain in foree to 1 July 
1962. 


Same— 


The introduction of an annexation ordinance into evidence, which ordi- 
nance recites compliance with all procedures made prerequisite to annexa- 
tion, establishes prima facie substantial compliance with the requirements 
and provisions of the statute, and a party attacking the validity of the 
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ordinance who fails to carry the burden of showing by competent evidence 
failure of the municipality to comply with any statutory requirement, must 
fail. 


7. Same— 


The requirement of G.S. 160-453.19 that a map of annexed territory, to- 
gether with a certified copy of the ordinance, be recorded in the office of 
the register of deeds and in the office of the Secretary of State, is not a 
condition precedent to effective annexation of territory by a municipality, 
but is a duty to be performed after annexation is complete. 


8. Same— 

The failure of a city to extend sewer lines and other services into an 
annexed area pursuant to the plan of annexation is not a condition pre- 
eedent to annexation, and the remedy of a property owner for failure of 
the city to provide him with such services is solely by suit for mandamus 
to compel the city to provide such services. G.S. 160-453.17(8). 


9. Municipal Corporations § 24— 


A municipal corporation has no inherent police power, and statutes con- 
ferring such powers are to be strictly construed. 


10. Municipal Corporations § 25— 


Where a municipal code substantially incorporates in its ordinance the 
conditions specified in G.S. 160-182 as prerequisite to the closing of a dwell- 
ing house unfit for human habitation, its ordinance adopting the code is 
within the statutory power conferred, and it is not necessary to determine 
whether the municipality had any other authority to enact such police 
regulation. 


jot 
- 


Municipal Corporations § 24— 

Where an ordinance adopting a building code specifies that. in the event 
of conflict between the building code adopted and the provisions of the 
ordinance, the ordinance should control, procedural requirements in the 
ordinance and the applicable statute must be substantially complied with 
in order to confer upon the municipality authority to forbid the occupancy 
of a dwelling, and any wider latitude delegated by the building code is 
immaterial. 


12. Same— 


Where a municipal building code provides that the occupant of a dwell- 
ing should be given notice and an opportunity to be heard upon the ques- 
tion of the fitness of the dwelling for human habitation before the mu- 
nicipality should have the right to prevent occupancy of the house as a 
dwelling, a notice posted on the dwelling stating that its occupancy had 
been prohibited by the municipal building official, without compliance with 
procedural prerequisites, is void and of no legal effect, and the city should 
be required to remove such notice until the requisite procedure has been 
complied with. 


18. Appeal and Error § 49-— 
A conclusion of law of the Superior Court in regard to matters not pre- 
sented for decision will be stricken on appeal in order that subsequent 
proceedings may not be prejudiced thereby. 
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Apprat by plaintiff from Clarkson, J., at the 7 October 1966 Ses- 
sion of BURKE. 

The plaintiff is the owner of a dwelling house designated as 106 
Dale Circle in an area which the city of Morganton asserts it an- 
nexed. The plaintiff denies the validity of the annexation. When the 
house was vacated by the former tenant of the plaintiff, the city 
caused it to be inspected and, upon finding that the house was unfit 
for human habitation, it caused to be posted thereon a notice read- 
ing, “Tuis Burtpinc Is Unsare, Anp Its Use For Occupancy Has 
BEEN ProuisiteD By Tur Bumpine Orriciau.” The plaintiff con- 
tends that this notice is void and of no legal effect. During the oc- 
cupancy of the house, it was supplied with electricity and water 
through connection with the city owned electric and water distribu- 
tion systems. When the former tenant moved out, the city cut off its 
electricity. Following the posting of the above notice, the plaintiff 
rented the house to a new tenant who called upon the city for recon- 
nection of the electric service and tendered the usual deposit. The 
city refused to provide electric service to the house. In consequence, 
the new tenant did not move into it. 

The alleged annexation of the area including these premises oc- 
curred in October, 1963. Thereafter, the plaintiff paid taxes levied 
upon her by the city on account of this property, there being no 
suggestion that she paid them under protest. Subsequently, the city 
adopted an ordinance called the “Southern Housing Code.” 

The plaintiff prays for: (1) An injunction requiring the city “to 
cease its interference with the use of the premises” by the plaintiff; 
(2) a mandatory injunction requiring the city to furnish electricity 
to the premises; (3) that the city be required to remove its notice 
of condemnation; and (4) damages for loss of rents and profits due 
to the city’s refusal to supply electricity. 

The defendant was ordered to appear and show cause why the 
injunction, as prayed for in the complaint, should not be granted 
pending the final determination of the action. At the hearing the 
plaintiff offered in evidence the annexation ordinance, the Southern 
Housing Code, the notice posted on the building by the city, letters 
from the city to the plaintiff advising her that the city had inspected 
this and other houses belonging to the plaintiff and found them 
“unfit for human habitation as provided by the Morganton Housing 
Code,” and a map of the annexed area including this property. 

P. D. Heffner, housing official of the citv, testified on behalf of 
the city that he had inspected this property and found it in a “terribly 
run down condition,’ which he described in detail, ineluding the 
statement, “The wiring is dangerous.” He testified that he discussed 
the matter with the plaintiff’s agent when the former tenant moved 
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out and the electric service was cut off, the agent then agreeing that 
“the house was run down and not fit for people to live in.” In the 
opinion of Mr. Heffner, “This house is not fit for human habitation.” 
Other houses owned by the plaintiff are in the same condition but 
are presently occupied by tenants. The city is still furnishing elec- 
tric power to those houses until the present occupants vacate them. 
There is no sewer line available to this property, which the plaintiff 
contends is a violation of the city’s duty under its housing code. 

The defendant also offered in evidence the affidavit of J. Bill 
Hines, assistant housing official of the city, to the effect that he had 
inspected the house, that it fell “far below the minimum require- 
ments of the Housing Code,” and that “the wiring in all of these 
houses is unsafe and dangerous.” Photographs of the house were 
also introduced in evidence. 

Among other findings of fact, the court found: The area in ques- 
tion was annexed to the city; the plaintiff paid city taxes on the 
property; when the house became vacant, the electrical service was 
cut off; the city has adopted the “Southern Standard Housing Code” 
and pursuant thereto its housing official inspected the house, met the 
plaintiff’s agent on the premises and discussed the condition of the 
house with him; the above described notice was thereupon affixed 
to the door; there is no other available source of electric power for 
use in this house; the city refused, and continues to refuse, to supply 
electric power to the new tenant of the plaintiff or the plaintiff at 
this house, notwithstanding the tender by the tenant of the deposit 
usually required for such service connection; the city so refused ‘“‘as 
a method of enforcing the provisions of the ‘Southern Housing 
Code’”; and the house is unfit for human habitation. Upon these 
and other findings of fact not essential to the determination of this 
appeal, the court concluded that the plaintiff is estopped to deny 
the validity of the annexation of this property to the city; that the 
city has a right to prevent “the occupancy and use of this dwelling 
house by people,” and has the right to refuse to permit the house to 
be connected to its electrical distribution system. Accordingly, the 
court denied the injunctive relief sought by the plaintiff. From this 
order the plaintiff has appealed. 


Simpson & Simpson and C. David Surft for plaintiff appellant. 
John H. McMurray for defendant appeliee. 


Lake, J. On appeal from an order granting or refusing an in- 
terlocutory injunction, this Court is not bound by the findings of 
fact of the trial judge, but may review such evidence submitted to 
him and find facts for itself. Milk Commission v. Food Stores, 270 
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N.C. 323, 154 S.E. 2d 548; Milk Commission v. Dagenhardt, 261 
N.C. 281, 184 S.E. 2d 361; Huskins v. Hospital, 238 N.C. 357, 78 
S.E. 2d 116. The evidence by the defendant is that two of its hous- 
ing officials inspected this house and found the electrical wiring to 
be in a dangerous condition. This is not contradicted or disputed. 
We, therefore, find it to be a fact. 

The plaintiff complains of two separate and distinct actions by 
the city. The first is the condemnation of the plaintiff’s property for 
use as a dwelling. The second is the refusal to connect this property 
with the city’s electrical distribution system for the furnishing to it 
of electric current. The first is an exercise by the city of a govern- 
mental function. The second is an exercise of a proprietary function. 
Utihties Commission v. Municipal Corporations, 248 N.C. 193, 90 
S.E. 2d 519; Grimesland v. Washington, 234 N.C. 117, 66 S.E. 2d 
794; Millar v. Wilson, 222 N.C. 340, 23 S.E. 2d 42. 

Municipal corporations are specifically excluded from the defini- 
tion of a “public utility” in G.S, 62-3(23). Consequently, a munici- 
pal corporation distributing and selling electric energy to its inhabi- 
tants, and to others in its vicinity, is not subject to regulation by 
the North Carolina Utilities Commission, and the provisions of 
Chapter 62 of the General Statutes do not apply to it, except as 
otherwise expressly stated therein. However, the duty now imposed 
by G.S. 62-140 upon privately owned distributors and sellers of elec- 
tric power not to discriminate in service or rates is merely a develop- 
ment of “the common law obligation of equal and undiscriminating 
service.” See Public Service Co. v. Power Co., 179 N.C. 18, 30, 101 
S.E. 593, 12 A.L.R. 304, reh. dis., 179 N.C. 330, 102 S.E. 625. Upon 
the rehearing of that case, Brown, J., speaking for the Court, said: 


“It [a privately owned power company] cannot sell to one 
and arbitrarily refuse to sell to another. * * * A public- 
service corporation cannot arbitrarily refuse to supply one class 
which it has undertaken to serve. It must justify its refusal by 
good reasons.” 


In Fulghum v. Selma, 238 N.C. 100, 105, 76 S.E. 2d 368, this 
Court recognized that, in the absence of a statute, there is a duty 
upon a municipal corporation engaged in the distribution and sale 
of water to its inhabitants to serve without discrimination. There is 
no difference in this respect between a municipal corporation engaged 
in the distribution and sale of water and one engaged in the distribu- 
tion and sale of electricity. That a municipal corporation engaged 
in such a proprietary function may not discriminate unreasonably 
between its inhabitants desiring such service, see also: Home Owners’ 
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Loan Corp. v. Baltvmore, 175 Md. 676, 3 A 2d 747; Toan v. Perry, 
269 App. Div. 894, 56 N.Y.S. 2d 572; Hall v. Village of Swanton, 
113 Vt. 424, 35 A 2d 381; City of Montgomery v. Greene, 180 Ala. 
322, 60 So. 900. In McQuillin, Municipal Corporations, 3rd Ed., 
35.35, it is said that a municipal corporation engaged in such a 
proprietary activity “is under a duty to supply the services which it 
offers to all persons who apply, without discrimination and at rea- 
sonable rates, insofar as it may reasonably do so,” and that in the 
operation of such business, “the municipality possesses the same 
rights and powers with reference to its management and control 
that a private owner possesses.” To the same effect, see Holmes v. 
Fayetteville, 197 N.C. 740, 747, 150 S.E. 624, app. dis., 281 U.S. 700. 
Thus, the right of a municipal corporation operating a plant for the 
distribution and sale of electricity to its inhabitants to refuse to 
serve is neither greater nor less than that of a privately owned elec- 
tric power company to do so. 

It is well settled that a privately owned supplier of electric power, 
or other public service, may not lawfully refuse its service because 
of a controversy with the applicant concerning a matter which is 
not related to the service sought. Seaton Mountain Hlectric etc. Co. 
v. Idaho Springs Investment Co., 49 Colo. 122, 111 P 834; Snell v. 
Clinton Electric etc. Co., 196 Ill. 626, 63 N.E. 1082; Hicks v. Monroe 
Utilities Comm., 237 La. 848, 112 So. 2d 685; Ten Broek v, Miller, 
240 Mich. 667, 216 N.W. 385; 43 Am. Jur., Public Utilities and Ser- 
vices, § 23; Annot., 55 A.L.R. 771. 

The facts in Ten Broek v. Miller, supra, were very similar to 
those in the case now before us. There, the proprietor of a summer 
resort which had been furnishing water and light to the pl«intiff’s 
cottage refused to continue to do so unless he built a septic tank ap- 
proved by the Board of Health. The occupant of the cottage refused 
to so do on the ground that he had just constructed a cesspool which 
was satisfactory to him. In holding that the company must supply 
light and water, the Supreme Court of Michigan said: 


“The installing of a septic tank was purely a collateral mat- 
ter, and had no relation to the duty of defendant company to 
furnish the light and water and receive its pay therefor. [Cita- 
tion omitted.] If plaintiff was violating a rule of the state health 
department, he could be proceeded against for its infraction in 
the proper forum. This would be a more orderly way of dispos- 
ing of a dispute than for defendant to substitute itself for a 
court and punish plaintiff by cutting off his water and light.” 


Whatever may be the right of the city of Morganton, in the exer- 
cise of its governmental power, to forbid the occupancy of the plain- 
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tiff’s house as a human habitation, that is a matter collateral to the 
duty of the city to supply electric power for use in this structure. A 
city may not deprive an inhabitant, otherwise entitled thereto, of 
light, water or other utility service as a means of compelling obedi- 
ence to its police regulations, however valid and otherwise enforce- 
able those regulations may be. The right of a city to cut off or re- 
fuse a service rendered by it in its proprietary capacity must be de- 
termined as if the city, in its capacity of supplier of such service, 
were a person separate and apart from the city as a unit of govern- 
ment. In the present case, it becomes apparent that for the city to 
deny electric service to this building, in order to compel obedience 
to its decree forbidding use of the building for human habitation, 1s 
arbitrary when it is remembered that electric service and water ser- 
vice may lawfully be demanded for purposes other than domestic 
consumption. 


It is equally well settled, however, that a privately owned power 
company, and therefore a city, may lawfully refuse to supply elec- 
tric energy to a building which is not properly wired. A city engaged 
in such proprietary activity is liable for injury due to its negligence 
upon the same principles applicable to a privately owned power 
company. Bowling v. Oxford, 267 N.C. 552, 148 S.E. 2d 624, and 
cases there cited. A privately owned power company, and so a city, 
which introduces into a structure electric power, knowing that the 
wiring of such structure is in a dangerous condition, is liable in 
damages for injury to persons or property proximately caused 
thereby. See Keith v. Gas Co., 266 N.C. 119, 146 S.E. 2d 7. Such 
company or city may, therefore, refuse to serve a customer when its 
inspection of his building reveals that the wiring therein is in a 
dangerous condition. Alabama Power Co. v. Sides, 229 Ala. 84, 155 
So. 686; State v. Lowisiana Gas Service Company (La. App.), 117 
So. 2d 617; Tismer v. New York Edison Co., 170 App. Div. 647, 156 
N.Y.S. 28; Carroway v. Carolina Power & Inght Company, 226 8.C. 
237, 84 S.E. 2d 728; Hawkins v. Vermont Hydro-electric Corpora- 
tion, 98 Vt. 176, 126 A 517, 37 A.L.R. 13859. 

It having been established that the wiring in the plaintiff’s house 
was in a dangerous condition, there was no error in the conclusion 
of the court below that the city had a right to refuse to allow this 
dwelling house to be connected to its electrical distribution systein. 

The plaintiff contends that the annexation by the city of the area 
which includes her property was void and, therefore, her property 
not being within the city limits, the city had no authority to forbid 
its use for residential purposes. In support of her position, she as- 
serts that the annexation ordinance adopted by the city 7 October 
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1963 did not refer to Chapter 1009 of the Session Laws of 1959 and 
the city did not record the map showing the annexation, as required 
by G.S. 160-453.19, until 14 May 1966. 

If a city is authorized by the Legislature to adopt an ordinance, 
no reference in the ordinance, or in the minutes of the governing 
body of the city, to the statute conferring such authority upon the 
city 1s necessary in order to make the ordinance valid. Chapter 1009 
of the Session Laws of 1959 is now codified as Part of Article 36, 
Chapter 160 of the General Statutes. It provided that the laws there- 
tofore governing the annexation of territory by municipalities should 
remain in force to 1 July 1962, but the authorities granted to mu- 
nicipalities by the 1959 Act were and have been in full force on 
and after 1 July 1959. G.S. 160-453.23. 

The annexation ordinance adopted by the city of Morganton, by 
which the plaintiff’s properties were brought into the city, was in- 
troduced in evidence in the court below. It recites compliance by the 
city with all of the procedures made prerequisite to annexation by 
the 1959 Act. This Court held that where an appeal is taken from 
the adoption of an annexation ordinance, as provided in that stat- 
ute, and the proceedings show prma facie that there has been a 
substantial compliance with the requirements and provisions of the 
statute, the burden is upon the party attacking the annexation to 
show, by competent evidence, failure on the part of the municipality 
to comply with the statutory requirements. In Re Annexation Ordi- 
nance, 255 N.C. 683, 122 S.E. 2d 690. If it be assumed that the va- 
lidity of an annexation may be attacked collaterally, as here, the 
rule as to the burden of proof would not be more favorable to the 
attacking party. There is in this record no evidence of such failure 
by the city in the annexation procedures in question. 

The requirement in G.S. 160-453.19 that a map of the annexed 
territory, together with a certified copy of the ordinance, be recorded 
in the office of the register of deeds and in the office of the Secretary 
of State is, obviously, not a condition precedent to the effective an- 
nexation of the territory but the imposition of a duty to be per- 
formed after the annexation is complete. Similarly, the failure, if 
any, of the city to extend sewer lines and other services into the an- 
nexed area, pursuant to the plan of annexation, is not a condition 
precedent to annexation, the statutory remedy for such failure be- 
ing an application, by a person owning property in the annexed ter- 
ritory, for a writ of mandamus to compel such performance of the 
plan. G.S. 160-453.17 (8). 

Therefore, we hold that the annexation bv the city of the area 
including the plaintiff’s property was valid. It conferred upon the 
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city such governmental powers within that area as it is authorized 
to exercise elsewhere within its territorial limits. 

It is well settled that a municipal corporation has no inherent 
police power and statutes conferring such powers upon them are to 
be construed strictly. State v. Furio, 267 N.C. 353, 148 S.E. 2d 275; 
Kass v. Hedgpeth, 226 N.C. 405, 38 S.E. 2d 164. 

The city relies upon an ordinance adopted by it 25 October 1965, 
referred to as “The Southern Standard Housing Code.” Reference to 
the Code of the City of Morganton, § 8-84, discloses that the ordi- 
nance adopting this housing code provided: 


“The Southern Standard Housing Code, 1965 edition, * * * 
is hereby adopted as the housing code of the city; provided that 
in the event of conflict with the provisions of said code with 
this Code or state law, the provisions of this Code or state law 
shall prevail.” 


The City Code, §§ 8-85 to 8-99, substantially incorporate the 
provisions of G.S. 160-188 to G.S. 160-189, the governing body of 
the city having found to exist therein the conditions specified in GS. 
160-182 as prerequisites to the adoption of an ordinance for the clos- 
ing of a dwelling house unfit for human habitation. Although G.S 
160-191 provides that the powers conferred upon municipal corpora- 
tions by the above cited statutes are in addition to and supplemental 
to powers conferred by any other law, it is plain that the City Coun- 
cil has acted pursuant to these statutory provisions and has made 
its ordinance called the “Southern Standard Housing Code,” sub- 
ject to powers conferred upon the city by G.S. 160-183, et seg. It 
is, therefore, not necessary to inquire whether the city has any other 
authority to enact such police regulation. 

G.S. 160-184 provides that an ordinance enacted pursuant to the 
authority so conferred upon the city shall include certain provisions. 
The City Code of Morganton, §$ 8-86 to 8-92, does so. Among these 
is the provision that whenever it appears to the officer, charged with 
the duty of administering such regulation, that any dwelling is un- 
fit for human habitation, such officer shall issue and cause to be 
served upon the owner a complaint stating the charges in that re- 
spect and containing a notice of a hearing to be held. Another pro- 
vides that if such officer, ‘after such notice and hearing,” determines 
that the dwelling is unfit for human habitation he shall state “in 
writing his findings of fact in support of such determination,” and 
shall issue and cause to be served upon the owner an order requiring 
the repair of the house under certain eircumstances and its removal 
under other circumstances. It is then provided that if the owner fails 
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to comply with such order, the officer may cause the building to be 
“vacated and closed,” and may cause to be posted upon the main 
entrance to the building a placard stating, “This building is unfit 
for human habitation; the use or occupation of this building for hu- 
man habitation is prohibited and unlawful.” 

We do not deem the variation between the wording of the notice 
posted upon the plaintiff’s property and that prescribed by the stat- 
ute to be material. However, the record before us clearly indicates 
that the building inspector of the city did not comply with the pro- 
cedural requirements of the statute and of the City Code. Substan- 
tial compliance with these procedures is a condition precedent to 
the authority of the city to forbid the use of a dwelling house for 
human habitation. If the “Southern Standard Housing Code” pur- 
ports to confer a more extensive authority upon the city officer, 
which we do not determine, it is, by the very terms of the ordinance 
adopting it, subject to these procedural requirements in the City 
Code and in the statute. Thus, it cannot confer upon the officer au- 
thority to forbid the occupancy of this dwelling without compliance 
with these procedural requirements. 

It is not contended that the city had ordered the destruction of 
the house in question. The authority of the city to do so is, there- 
fore, not before us. We express no opinion with reference thereto. 

The city not having afforded the plaintiff the opportunity to be 
heard upon the question of the fitness of her house for human habi- 
tation, and this being a prerequisite to such finding by the city offi- 
cial, the fitness or unfitness of the house for such use was not prop- 
erly before the superior court and is not before us. The finding of 
fact by the superior court that “this house is unfit for human habi- 
tation” is, therefore, vacated and set aside without prejudice to the 
right of the city to make a determination of such matter pursuant to 
the procedures above mentioned. The conclusion of the superior 
court that notice of the condition of the house was given to the 
plaintiff “in substantial compliance with the code” is error and is 
vacated and set aside. The conclusion of the superior court that “the 
City of Morganton had the right to prevent the occupancy and use 
of this dwelling house by people” is erroneous and is vacated and 
set aside without prejudice to the right of the city to issue such 
order as may be justified by proper findings of fact, supported by 
evidence, made pursuant to the procedural requirements above men- 
tioned. 

There was no error in the denial of the plaintiff’s motion for a 
temporary mandatory injunction requiring the city to supply elec- 
tric service to her house. There was, however, error in the denial of 
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her motion for a temporary injunction requiring the defendant to re- 
move its notice of condemnation from her property and to cease its 
interference with the use of the premises by the plaintiff. This mat- 
ter is remanded to the superior court for the issuance of such in- 
junction without prejudice to the right of the city to enter such 
order as may be appropriate after compliance by the city with the 
above mentioned procedural provisions of its code and the statutes 
above cited. 
Error and remanded. 


ARTHUR W. WRIGHT, ADMINISTRATOR OF THF ESTATE OF BEATRICE WRIGHT, 
DECEASED, Vv. THE FIDELITY AND CASUALTY COMPANY OF NEW 
YORK 

AND 
ARTHUR W. WRIGHT, ADMINISTRATOR OF THE Estate or BEATRICE WRIGHT, 
DECEASED, V. LIBERTY MUTUAL INSURANCE COMPANY. 


(Filed 20 June, 1967.) 


1. Pleadings § 12— 

A demurrer admits for the purpose of testing the sufficiency of the com- 
plaint the truth of all factual averments well stated and all relevant in- 
ferences reasonably deducible therefrom, together with exhibits attachea 
to the complaint and made a part thereof, but a demurrer does not admit 
inferences or conclusions of law. 


2. Same— 

A demurrer does not admit the construction placed upon an instrument 
by the pleader when the instrument itself is incorporated in the pleading 
and the pleader’s construction is repugnant to the language of the instru- 
ment. 


8. Insurance § 3— 
Statutory provisions in effect at the time of the issuance of a policy be- 
come a part thereof, and policy provisions in conflict with the statute are 
void. 


4. Insurance § 47.1— Complaint held to state cause of action against 
insurer on uninsured motorist clause. 

The assigned risk policy in suit obligated insurer to pay all sums which 
insured or his wife, or their legal representative, should become legally 
entitled to recover as damages from the operator of an uninsured auto- 
mobile, and provided that the amount of such damages should be deter- 
mined by agreement between the insured, or the personal representative of 
insured, and insurer, or by arbitration, or in an action against insurer in 
which the insurer might require the insured to join the tort-feasor. Held: 
The policy provisions are free from ambiguity, and the personal represen- 
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5. 


6. 


4. 


8. 


10. 


tative of the spouse of the insured may maintain an action for wrongful 
death resulting from the negligence of an uninsured motorist without a 
prior determination of the legal liability of the alleged tort-feasor or 
whether or not he was in fact an uninsured motorist, and demurrer ore 
tenus should have been overruled. 


Statutes § 5— 


The transcript of a Session Law as certified by the Secretary of State 
is controlling over the statement of its contents as codified. 


Insurance § 47.1— 


The provisions of Chapter 640, Session Laws of 1961, as certified by the 
Secretary of State, includes “hit and run” motorists within the protection 
of the compulsory uninsured motorist clause, and is controlling over the 
1965 replacement codification, which omitted the provision relating to “hit 
and run” motorists. 


Same-— 


Since in many cases it is impossible to determine the identity of a “hit 
and run” driver, a provision in an uninsured motorist clause requiring in- 
stitution of action by the insured against such driver as a condition pre 
cedent to an insurer’s liability would in most cases defeat recovery against 
the insurer, and any such provision would be in conflict with the purport 
of the statute and void. 


Same— 


Provision of an uninsured motorist clause stipulating that, upon failure 
of insurer and insured, or insured’s legal representative, to agree as to the 
right of recovery under the clause and if so the amount, the matter should 
be settled by arbitration, in effect, ousts the jurisdiction of the courts and 
conflicts with the beneficient purposes of the uninsured motorist statute, 
and is void. 


Same— 


Institution of action against the operator or owner of an uninsured ve- 
hicle is not a condition precedent to the right of the administrator of a 
passenger in an insured vehicle with which the uninsured vehicle collided 
to recover for such death under the uninsured motorist clause in the 
policy. 


Same; Pleadings § 15— 

Where it does not appear from the complaint that insured had rejected 
coverage under the uninsured motorist clause in the policy, G.S. 20-279.21 
(b) (8), demurrer on the ground that insurer had a statement in its file 
rejecting such coverage by insured, which insurer would offer in evidence, 
cannot warrant the sustaining of a demurrer to the complaint, since mat- 
ters de hors the pleading may not be considered in passing upon the de- 
murrer. 


AppreaL by plaintiff from Johnston, J.. 16 May 1966 Civil Ses- 


sion of GuitForD — High Point Division. Docketed and argued as 
Case No. 683, Fall Term 1966, and docketed as Case No. 686, Spring 
Term 1967. 
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Two actions were instituted by plaintiff on the same day in the 
Superior Court of Guilford County against two separate insurance 
companies on the uninsured motorist clause of an automobile lia- 
bility insurance policy issued by each of the two separate defend- 
ants. The two actions were consolidated in the Superior Court of 
Guilford County, and were heard upon a demurrer filed by each de- 
fendant to the complaint in the action against it. 

Plaintiff appealed from a judgment in each case sustaining the 
defendant’s demurrer to the complaint in each case. 


Schoch, Schoch and Schoch by Arch K. Schoch, Jr., for plaintiff 
appellant. 

Smith, Moore, Smith, Schell & Hunter by Beverly C. Moore for 
defendant appellee, Fidelity & Casualty Company of New York. 

Lovelace, Hardin & Bain by Edward R. Hardin for defendant 
appellee, Iaberty Mutual Insurance Company. 


Parker, C.J. This is a brief summary of the essential parts of 
plaintiff’s complaint in the first action: About 2:30 p.m. on 4 July 
1964, plaintiff’s intestate was a passenger in an automobile being 
operated by Betty Jo Carter, her daughter-in-law. This automobile 
was owned by Charles Nathan Carter, husband of Betty Jo Carter, 
and at the time was being operated by Betty Jo Carter with the full 
knowledge and consent of her husband. She was not a resident of 
plaintiff’s intestate’s household. When Betty Jo Carter had brought 
this automobile to a complete halt at the Delaware Bridge tollgate 
on the New Jersey Turnpike in New Jersey, and after her auto- 
mobile had been stopped for several seconds waiting for traffic to 
pass through the tollgate, it was struck violently from the rear by a 
1961 Cadillac operated by Leroy Chapman and owned by Robert 
Fields. Both Chapman and Fields were “uninsured motorists” and 
the said Cadillac was an “uninsured automobile,” all as defined in 
Section 11(c) of a policy of automobile liability insurance issued 
by defendant insurance company, Fidelity and Casualty Insurance 
Company of New York. 

As a direct result of the automobile in which plaintiff’s intestate 
was riding as a passenger being struck while it was standing still 
by the automobile driven by Chapman, plaintiff’s intestate sustained 
severe personal injuries causing her to suffer greatly in body and 
mind and to incur substantial medical and hospital expenses until 
her death on 24 December 1965. The collision between the automo- 
bile driven by Chapman with the rear end of the stopped automobile 
in which plaintiff’s intestate was a passenger was caused by the sole 
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proximate negligence of Chapman, which acts of negligence were al- 
leged with particularity in the complaint. 

On 8 November 1963 Fidelity issued to plaintiff a policy of auto- 
mobile liability insurance, which policy was in full force and effect 
on 4 July 1964. Plaintiff’s intestate was his wife, resided in his house- 
hold, and was therefore insured under the uninsured motorist clause 
of defendant’s policy. This policy provides for payment of all sums 
which the insured or his legal representative shall be legally en- 
titled to recover as damages from the operator of an uninsured au- 
tomobile, said liability being limited to $5,000. Defendant has made 
no payment under its policy to plaintiff for her injuries occasioned 
by an uninsured motorist. Wherefore, plaintiff prays judgment against 
defendant for the sum of $5,000 and the costs of this action. 

This is a summary of the complaint in the second action in this 
case, which is identical with the complaint in the first action with 
these exceptions: On 9 February 1964 Liberty Mutual Insurance 
Company issued a policy of automobile liability insurance to Charles 
Nathan Carter, which policy was in full force and effect on 4 July 
1964, and covered the operation of the autornobile owned by him 
which was involved in the said collision. At no time did Charles 
Nathan Carter reject, either orally or in writing, the “uninsured mo- 
torist coverage” under the said policy, and, therefore, pursuant to 
G.S. 20-279.21(b) (3), this policy included protection against unin- 
sured motorists. This policy provides for payment of all sums which 
the insured or its legal representative shall be legally entitled to re- 
cover as damages from the operator of an uninsured automobile, 
said liability being limited to $5,000, none of which amount has been 
paid by defendant to plaintiff or his intestate. Wherefore, plaintiff 
prays judgment against the defendant in this action for the sum of 
$5,000 and the costs of the action. 

A copy of the policy of automobile HNability insurance issued by 
Fidelity to plaintiff is attached to the complaint in the first action 
and made a part thereof. A copy of the policy of automobile lia- 
bility insurance issued by Liberty to Carter is attached to the com- 
plaint in the second action and made a part thereof. 

Fidelity in the action against it demurred ore tenus to the com- 
plaint for that the complaint failed to state a cause of action against 
it. The judge entered a judgment sustaining the demurrer and dis- 
missing the action. 

Liberty demurred to the complaint in the action against it on 
these grounds: It appears upon the face of the complaint that there 
is a defect of parties defendant in this action, in that the sole neg- 
ligence alleged in the complaint is the negligence of one Chapman, 
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who was operating an automobile owned by one Fields; that there 
has been no adjudication as to the liability of said parties for the 
Injuries and damages complained of in the complaint, and further 
no finding that if said parties were liable that they were “uninsured,” 
and further that it is patent upon the face of the complaint and the 
policy attached thereto that the said policy did not afford coverage 
for uninsured motorists. Judgment was entered sustaining the de- 
murrer to the complaint in the second action, and dismissing the ac- 
tion. 

A demurrer to a complaint admits, for the purpose of testing the 
sufficiency of the complaint, the truth of all factual averments well 
stated and all relevant inferences of fact reasonably deducible there- 
from. A demurrer does not admit inferences, or conclusions of law. 
3 Strong’s N. C. Index, Pleadings, § 12. 

Exhibits attached to the complaint and made a part thereof 
should be considered on a demurrer. Coach Lines v. Brotherhood, 
254 N.C. 60, 118 S.E. 2d 37. 

A demurrer does not admit the alleged construction of an in- 
strument when the instrument itself is incorporated in the plead- 
ings and the construction alleged is repugnant to the language of 
the instrument. Lindley v. Yeatman, 242 N.C. 145, 87 S.E. 2d 5. 

G.S. 1-151 requires “in the construction of a pleading for the 
purpose of determining its effect its allegations shall be liberally 
construed with a view to substantial justice between the parties.” 

“G.S. 20-279.21(b) (8) was enacted as Chapter 640, Session Laws 
of 1961, entitled ‘An Act to amend G.S. 20-279.21 defining motor ve- 
hicle liability insurance policy for financial responsibility purposes 
so as to include protection against wninsured motonsts.’ (Our 
italics.) Buck v. Guaranty Co., 265 N.C. 285, 144 S.E. 2d 34, 

The Fidelity policy issued to plaintiff is an assigned risk policy. 
Attached to the policy is an endorsement “North Carolina Protec- 
tion Against Uninsured Motorists Insurance.” An insuring agree- 
ment in this endorsement reads: 

“T. Damages for Bodily Injury and Property Damage Caused 
by Uninsured Automobiles 


To pay all sums which the insured or his legal represen- 
tative shall be legally entitled to recover as damages from 
the owner or operator of an uninsured automobile because 
of: 

(a) bodily injury, sickness or disease, including death 
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resulting therefrom, hereinafter called ‘bodily in- 
jury’, sustained by the insured; 
* * * 


caused by accident and arising out of the owner- 
ship, maintenance or use of such uninsured auto- 
mobile. 


For the purpose of this endorsement, determination as to 
whether the insured or such representative is legally en- 
titled to recover such damages, and if so the amount thereof, 
shall be made by agreement between the insured or such 
representative and the company or, if they fail to agree 
and the insured so demands, by arbitration; but if the in- 
sured elects not to arbitrate, the liability of the company 
shall be determined only in an action against the com- 
pany and no prior judgment against any person or organ- 
ization alleged to be legally responsible for such damages 
shall be conclusive of the issues of lability of such person 
or organization or of the amount of damages to which the 
insured is legally entitled unless such judgment is entered 
pursuant to an action prosecuted by the insured with the 
written consent of the company. In any action against the 
company, the company may require the insured to join 
such person or organization as a party defendant.” 


It contains a definition as follows: 
“TI, Definitions 


(a) Insured. With respect to the bodily injury coverage 
afforded under this endorsement, the unqualified word ‘in- 
sured’ means: 
(1) the named insured and, while residents of the same 
household, his spouse. . . .” 


The first action here is on the uninsured motorists endorsement 
contained in the automobile liability insurance policy issued by Fi- 
delity to plaintiff, and the decision here in the first action depends 
upon the provisions of that contract contained in the uninsured mo- 
torists endorsement. 

‘Where a statute is applicable to a policy of insurance, the pro- 
visions of the statute enter into and form a part of the policy to the 
same extent as if they were actually written in it. In case a provision 
of the policy conflicts with a provision of the statute favorable to 
the insured, the provision of the statute controls.” Howell v. Indem- 
nity Co., 237 N.C. 227, 74 S.E. 2d 610. 


N.C.] SPRING TERM, 1967. 583 


WrieuHt v. CASUALTY Co. AND WRIGHT v. INSURANCE Co. 


The endorsement to Fidelity’s policy providing protection against. 
uninsured motorists states that Fidelity will pay all sums which he 
is legally entitled to recover as damages from the operator of an un- 
insured automobile because of bodily injury to his spouse, a resident 
of his household, resulting from an accident and arising out of the 
ownership, maintenance or use of such uninsured automobile. GS. 
20-279.21 provides in part: 


a (A)n ‘uninsured motor vehicle’ shall be a motor ve- 


hiele as to which there is no bodily 1 injury liability insurance and 
property damage liability insurance in at least the amounts speci- 
fied in subsection (c) of G.S, 20-279.5, or there is such insurance 
but the insurance company writing the same denies coverage there- 
under, or has become bankrupt, or there is no bond or deposit of 
money or securities as provided in G.S. 20-279.24 or G.S, 20-279.25 
in lieu of such bodily injury and property damage hability insur- 
ance, or the owner of such motor vehicle has not qualified as a self- 
insurer under the provisions of G.S. 20-279.3838. . . .” 


The question of the validity of the basic contract here is essentially 
a judicial question. The briefs of the parties state in substance that the 
first question presented for decision is this: Does an action lie against 
an automobile liability insurer under an uninsured motorists endorse- 
ment prior to the determination of “legal hability” of the alleged tort- 
feasor, and whether or not he was, in fact, insured? 

The institution of an action by plaintiff in the first action against 
the uninsured motorist is not a condition precedent to Fidelity’s 
legal liability under the uninsured motorist coverage provided in its 
endorsement to its policy for this reason: “For the purpose of this 
endorsement, determination as to whether the insured or such rep- 
resentative is legally entitled to recover such damages, and if so the 
amount thereof, shall be made by agreement between the insured or 
such representative and the company or, if they fail to agree and 
the insured so demands, by arbitration; but if the insured elects not 
to arbitrate, the liability of the company shall be determined only in 
an action against the company. .. .” In this endorsement pro- 
vision is made that “In any action against the company, the com- 
pany may require the insured to join such person or organization as 
a party defendant.” (Emphasis ours.) 

This provision in the endorsement of Fidelity’s policy is free from 
ambiguity, and it must be construed according to its terms. Insur- 
ance Co. v. Insurance Co., 266 N.C. 480, 146 S.E. 2d 410. 

Willams v. Insurance Co., 269 N.C. 2385, 152 S.E. 2d 102, is a 
civil action to recover under an uninsured motorists provision of a 


584 IN THE SUPREME COURT. [270 


WRIGHT v. CASUALTY CoO. AND WricHuHt v. INSURANCE Co. 


policy. In that case there was in force a family automobile and com- 
prehensive liability policy issued by defendant to plaintiff’s spouse, 
which policy contained an “uninsured motorists insurance endorse- 
ment.” Plaintiff and his spouse were residents of the same household. 
We have examined the automobile liability insurance policy attached 
to the complaint and made a part thereof in the office of the clerk of 
this Court, and it contains a provision in the very words of the pro- 
vision in Fidelity’s policy for the purpose of determining the legal 
amount plaintiff is entitled to recover, if any, by agreement, or, if 
they fail to agree and if the insured so demands, by arbitration, and 
if not, by the institution of an action against the insurer. The action 
in that case was brought directly against the insurer. The trial judge 
entered an order sustaining the demurrer to the complaint on the 
ground that the facts alleged did not state a cause of action. This 
Court reversed the judgment of the trial court. The question of 
whether or not plaintiff must institute an action against the unin- 
sured motorist as a condition precedent to defendant’s liability in 
that case was not raised in the briefs of counsel and was not referred 
to in the opinion. The clear inference of the opinion is that it was 
not a condition precedent to defendant’s legal liability. In the opin- 
ion, Branch, J., speaking for the Court, said: 


“The insured, in order to be entitled to the benefits of the 
endorsement, must show (1) he is legally entitled to recover 
damages, (2) from the owner or operator of an uninsured auto- 
mobile, (3) because of bodily injury, (4) caused by accident, 
and (5) arising out of the ownership, maintenance, or use of the 
uninsured automobile.” 


The provision in the endorsement gives the insured the option to 
demand arbitration. It is not necessary for us in this case to pass 
upon the validity of this arbitration clause. This is said in 29A Am. 
Jur., Insurance, § 1611: 


“In accordance with general principles applicable to all con- 
tracts, it is the rule that a provision in an insurance policy that 
all disputes arising under the policy shall be submitted to arbi- 
trators, or & provision similar in substance and effect, is not 
binding. On the other hand, the view prevailing in nearly all 
jurisdictions is that a stipulation not ousting the jurisdiction of 
the courts, but leaving the general question of liability for a loss 
to be judicially determined, and simply providing a reasonable 
method of estimating and ascertaining the amount of the loss, 
is valid.” 
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“Uninsured motorists coverage” is designed to close the gaps 
inherent in motor vehicle financial responsibility and compulsory in- 
surance legislation, and this insurance coverage is intended, within 
fixed limits, to provide financial recompense to innocent persons who 
receive injuries and the dependents of those who are killed, through 
the wrongful conduct of motorists who, because they are uninsured 
and not financially responsible, cannot be made to respond in dam- 
ages. North Carolina, in company with severa! other states, requires 
compulsory “uninsured motorists coverage.” G.S. 20-279.21(b) (3). 
There appears to be a trend to make this coverage compulsory, and 
within the short period since 1957 legislation has been enacted in 
California, New Hampshire, New York, and in Virginia requiring 
its inclusion in automobile liability insurance policies. Anno. 79 
A.L.R. 2d 1252. The same annotation on page 1254 (1961) states: 
“To date comparatively few cases involving uninsured motorists in- 
surance have received the attention of the courts outside of New 
York and those cases have presented a variety of questions relating 
to different phases of such coverage. It is to be recognized that the 
process of judicial construction, interpretation, and enforcement of 
such insurance contracts is necessarily in an early stage of develop- 
ment, and the existing decisions are too few and too fragmentary to 
permit the statement of controlling rules or principles.” The same 
statement is more or less accurate today. 

Considering the complaint in the first action liberally with a view 
to substantial justice between the parties, it is our opinion, and we 
so hold, that it contains factual allegations well stated sufficient to 
state a cause of action, and the demurrer to it was improvidently al- 
lowed. The judgment sustaining the demurrer is overruled. 

The second action is on the uninsured motorist protection pro- 
vision in the automobile liability insurance policy issued by Liberty 
to Charles Nathan Carter. This is not an assigned risk policy. Lib- 
erty’s policy contains this provision: 


“Part [V—Protection AGAINST UNiINSuRED Mororists 
Coverage U—Uninsured motorists (Damages for Bodily Injury): 
To pay all sums which the insured or his legal representative 
shall be legally entitled to recover as damages from the owner 
or operator of an uninsured automobile because of bodily in- 
jury, sickness or disease, including death resulting therefrom, 
hereinafter called ‘bodily injury,’ sustained by the insured, caused 
by accident and arising out of the ownership, maintenance or 
use of such uninsured automobile; provided, for the purposes of 
this coverage, determination as to whether the insured or such 
representative is legally entitled to recover such damages, and 
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if so the amount thereof, shall be made by agreement between 
the insured or such representative and the company or, if they 
fail to agree, by arbitration. 

“No judgment against any person or organization alleged to 
be legally responsible for the bodily injury shall be conclusive, 
as between the insured and the company, of the issues of lia- 
bility of such person or organization or of the amount of dam- 
ages to which the insured is legally entitled unless such judg- 
ment is entered pursuant to an action prosecuted by the insured 
with the written consent of the company.” 


Chapter 640, Session Laws of North Carolina 1961, states in rele- 
vant part: 


“Section 1. G.S. 20-279.21(b), as the same appears in the 
1959 Cumulative Supplement to Volume 1C of the General Stat- 
utes, is hereby amended by: 


* * * 


“(3) Adding thereto a new subdivision to he designated as 

subdivision 3 and to read as follows: 
Secretary of State.” 

“3. No policy of bodily injury liability insurance, cover- 
ing liability arising out of the ownership, maintenance, or use 
of any motor vehicle, shall be delivered or issued for delivery 
in this State with respect to any motor vehicle registered or 
principally garaged in this State unless coverage is provided 
therein or supplemental thereto, in limits for bodily injury or 
death set forth in Subsection (c) of paragraph 20-279.5, under 
provisions filed with and approved by the Insurance Comuinis- 
sioner, for the protection of persons insured thereunder who are 
legally entitled to recover damages from owners or operators of 
uninsured motor vehicles and hit-and-run motor vehicles be- 
cause of bodily injury, sickness or disease, including death, re- 


sulting therefrom .. .’” (Emphasis ours.) 
Page 1704 of the Session Laws of North Carolina 1961 reads: 


“Statr or Norri Carona, 
DEPARTMENT OF STATE, 
RALEIGH, JUNE 26, 1961 


“T, Tuap Eure, Secretary of State of North Carolina 
hereby certify that the foregoing (manuscript) are true 
copies of the original acts and resolutions on file in this 
office. 

/s/ Thad Eure 
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Chapter 640, Session Laws of North Carolina 1961, when it was 
codified in G.S. 20-279.21(b) (3), left out “hit-and-run motor ve- 
hicles.” What is stated in Chapter 640, Session Laws of North Car- 
olina 1961, is controlling over the statement of it as codified in the 
General Statutes. 

In many cases it is impossible to determine the identity of a hit- 
and-run driver. To hold that the institution of an action by the in- 
sured against a hit-and-run driver, and to recover damages from 
him for his tort, is a condition precedent to the insurer’s liability under 
uninsured motorist coverage, would in most such cases defeat in- 
surer’s liability against uninsured motorist coverage. Liberty’s policy 
affording protection against uninsured motorist reads in part: “. . . 
(D)etermination as to whether the insured or such representative is 
legally entitled to recover such damages, and if so the amount thereof, 
shall be made by agreement between the insured or such represen- 
tative and the company or, if they fail to agree, by arbitration.” 
This provision, in effect, ousting the jurisdiction of the court to ju- 
dicially determine liability and damages and providing for compul- 
sory arbitration between the insurer and the company, if they do not 
agree, conflicts with the beneficent purposes of our uninsured motor- 
ist statute favorable to the insured, and the provision of the statute 
controls. Howell v. Indemmty Co., supra; 29A Am. Jur., Insurance, 
§ 1611. “. . . (I)f there were ambiguity in the policy which re- 
quires interpretation as to whether the policy provisions impose lia- 
bility, the provisions would be construed in favor of coverage and 
against the company.” Williams v. Insurance Co., supra. 

We hold that the institution of an action by plaintiff against 
Chapman and Fields, either or both, is not a condition precedent to 
Liberty’s liability under the uninsured motorist coverage in Liberty’s 
policy, if there was such coverage. Hill v. Seaboard Fire & Marine 
Insurance Company, 374 S.W. 2d 606, (Mo. App. 1968); Wortman v. 
Safeco Insurance Company of America, 227 T°. Supp. 468; Applica- 
tion of Travelers Indemnity Company, 226 N.Y.S. 2d 16; Blashfield, 
Automobile Law and Practice, Vol. 7, § 274.12; Couch on Insurance 
2d, Vol. 12, § 45:627. It follows there is no defect of parties in the 
second action. 

It is alleged in the demurrer in the second action “that it is patent 
upon the face of the complaint and specifically Exhibit A thereof 
that the automobile liability policy referred to in the complaint did 
not afford coverage under Section ‘U’ for uninsured motorists.” 

The complaint in the second action alleges: “At no time did said 
Charles Nathan Carter reject, either orally or in writing, ‘uninsured 
motorist coverage’ under the above policy” of Liberty. 
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G.S. 20-279.21(b) (3) is concerned with “uninsured motorist cov- 
erage,” and reads in part: “The coverage required under this section 
shall not be applicable where any insured named in the policy shall 
reject the coverage.” 

From an examination of Liberty’s policy attached to the com- 
plaint in the second action, and made a part thereof, it does not 
plainly appear, and it is not patent, upon the face of the policy that 
said policy did not afford coverage for uninsured motorists. It is 
stated in defendant appellees’ brief: “As a matter of fact, Liberty 
Mutual has in its file a statement rejecting this coverage and signed 
by the plaintiff appellant which Liberty is prepared to offer in evi- 
dence. . . .” This quotation from the brief is a matter dehors the 
pleadings and may not be considered in passing upon the demurrer. 
3 Strong’s N.C. Index, Pleadings, § 15. 

Plaintiff, in order to be entitled to the benefits of a provision of 
Liberty’s policy against uninsured motorists, must show, inter alia, 
that Liberty’s policy provides uninsured motorist coverage. 

Considering the complaint in the second action liberally with a 
view to substantial justice between the parties, it is our opinion, and 
we so hold, that it contains factual allegations wel! stated sufficient 
to state a cause of action, and the demurrer to it was improvidently 
allowed. The judgment sustaining the demurrer is overruled. 


STATE OF NORTH CAROLINA v. EDWARD KEITH TIPPETT. 
(Filed 20 June, 1967.) 


1. Burglary and Unlawful Breakings § 4— 

Nonsuit held correctly denied in this prosecution for burglary in the 
first degree upon evidence sufficient to support a finding that the dwell- 
ing house in question was broken and entered into at nighttime with the 
intent to commit a felony specified in the bill of indictment, together with 
ample circumstantial evidence tending to identify defendant as the per- 
petrator of the offense. 


2. Burglary and Unlawful Breakings § 1— 
In order to constitute burglary it is not necessary to show physical 
damage to a door or window, but it is sufficient to show a mere opening 
of an unlocked door or the raising or lowering of an unlocked wirdow. 


8. Burglary and Unlawful Breakings § 4—. 
The State must prove that defendant, at the time of breaking, had the 
intent of committing a felony specified in the indictment, and defendant’s 
commission of a felony conceived after the breaking will not support con- 
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viction of burglary; nevertheless, defendant’s intent may be found by the 
jury from evidence as to what defendant did within the house after break- 
ing, and evidence that defendant actually committed after the breaking 
the felonies specified in the indictment, while not conclusive of the requisite 
intent, is evidence from which such intent may be inferred. 


4, Same— 

Stipulations by defendant that he owned keys found upon the floor of 
the dwelling immediately after an intruder had fled therefrom upon be- 
ing apprehended after feloniously breaking and entering, is alone sufi- 
cient to support a finding that defendant was the intruder. 


In order to establish that the breaking and entering occurred at night- 
time it is not required that the actual entry be observed by an eye wit- 
ness, but it is sufficient, in the absence of evidence to the contrary, that 
his presence in the building was first discovered during hours of darkness. 


6. Burglary and Unlawful Breakings § 6— 

When all the evidence tends to show that the dwelling broken and en- 
tered during the nighttime was actually occupied at the time, the court is 
not authorized to submit the question of defendant’s guilt of burglary in 
the second degree. 


7. Same— 


Evidence which tends to show that the occupants of the dwelling in 
question were present in the house during the evening and night except 
for a half hour period after 11:00 p.m. and retired without going into one 
of the bedrooms, and that defendant was in the house less than an 
hour thereafter, held to require the Submission to the jury of the ques- 
tion of defendant’s guilt of burglary in the second degree, since, under 
the evidence defendant might have entered the dwelling while it was 
unoccupied. 


8. Arrest and Bail § 3; Searches and Seizures § 1—- 


Some two hours after a felonious breaking, officers apprehended a per- 
son, answering the description of the perpetrator, hiding behind a bush 
two blocks from the scene of the crime. Held: Under the circumstances 
it was lawful for the officer to arrest such person without a warrant and, 
as an incident to the arrest, to search him and take from him any prop- 
erty which might be competent as evidence in proving his guilt. 


9. Same— 

Where the circumstances are such as to authorize a police officer to ar- 
rest defendant without a warrant, it is not required. as a prerequisite to 
a search incidental to the arrest, that the officer make a formal declara- 
tion of arrest, and it is sufficient if the officer tells defendant upon ap- 
prehending the defendant near the scene of the crime to get into the police 
car and advises him to take his hands out of his pockets. Fourth and 
Fourteenth Amendments to the Constitution of the United States. 


10. Constitutional Law § 33— 
The State may require defendant, under valid arrest, to change his 
clothes and to take from him the clothing which he wore at the time of 
his arrest immediately after the commission of the alleged offense, and 
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introduce such clothing in evidence, the clothing being competent for tke 
purpose of identification. 


Criminal Law § 87-—~— 


Defendant’s motion to consolidate the indictment upon which he was 
being tried with another indictment pending against him, is addressed to 
the discretion of the trial court, and the denial of the motion will not be 
disturbed. 


12. Criminal Law § 26— 


The fact that an indictment for burglary in the first degree specifies 
that the felonies defendant intended to commit at the time of breaking 
were larceny and rape, does not warrant the deletion from the indictment 
of the charge of intent to commit rape, even though another indictment is 
pending against defendant charging the erime of rape, the question of 
double jeopardy not arising in the trial under the first indictment. 


18. Criminal Law §§ 70, 81— 


Where defendant offers no evidence and the State introduces no evidence 
of any statement made by defendant, the exclusion of cross-examination 
by defendant of a State witness relative to a statement made by defend- 
ant to the witness cannot be competent for the purpose of corroboration 
of defendant or impeachment of any witness for the State, but must be 
for the purpose of eliciting a self-serving declaration by defendant, incom- 
petent as hearsay, and the court’s ruling sustaining objection to the cross- 
examination cannot be held an expression of opinion concerning defend- 
ant’s credibility. 


14. Criminal Law § 124— 


Motion for a mistrial on the ground of prejudicial publicity in a news- 
paper, held properly denied when the evidence tends to show that no 
juror read or heard of such publicity. 


= 
= 


AppPEAL by defendant from McKinnon, J., at the 28 November 
1966 Criminal Session of DurHamM. 

The defendant was tried under an indictment, proper in form, 
charging him with first degree burglary. It charges that he broke 
and entered a dwelling house actually occupied at or about 1 a.m. 
with the felonious intent to steal goods therein, and the felonious in- 
tent to commit rape upon the woman occupant thereof. He was 
found guilty of second degree burglary and sentenced to confinement 
in the State Prison for not less than 18 and not more than 25 years. 
In addition to numerous assignments of error directed to portions 
of the judge’s charge to the jury, to rulings upon the admission of 
evidence and other rulings in the progress of the trial, the defendant 
contends that there was error in the denial of his motion for judg- 
ment of nonsuit. 

The defendant offered no evidence. That introduced by the State, 
if true, shows: 

On the evening of 4 August 1966, Mr. and Mrs. Patton had an- 
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other couple as dinner guests in their home. The party broke up at 
about 11 p.m., Mr. and Mrs. Patton then taking the guests to their 
own home, leaving the Patton home unoccupied until their return 
at 11:30 p.m. or shortly thereafter. Upon their return, Mr. Patton 
locked the front door and went immediately to bed and to sleep with- 
out determining whether the back door was or was not locked. Mrs. 
Patton went into the kitchen, observed the outside door was closed, 
though she did not determine whether it was locked, went to bed in 
a room adjoining that occupied by her husband, having turned out 
all lights elsewhere in the house, read for a while, then switched off 
the light and went to sleep shortly after 12:30 a.m. August 5. Neither 
of them went into a third bedroom of the house after their return 
from taking their guests home. 

Mrs. Patton awakened and observed through the doorway into 
the darkened hall a still darker object moving toward her from the 
direction of the room in which Mr. Patton was sleeping. “After- 
wards,” she said, “a man swiftly came into my room, leaped upon 
my bed, leaped upon me, and went into the sexual act.” After a 
brief interval she shoved him off the bed and called out to her hus- 
band, who immediately turned on the light in his room and ran into 
the hall. The intruder fled from the house through the kitchen door. 
Mr. Patton, in pursuit, saw the kitchen door then standing open and 
the kitchen light on. The door was not damaged. Mr. Patton ran 
back to the front door, unlocked and opened it, turned on the outside 
light and saw a barefooted white man, not a blond, wearing rough 
work clothes, run down the driveway to the street. 

Neither Mr. nor Mrs. Patton was able positively to identify the 
defendant as the man in their home. Neither had ever seen him be- 
fore. He had no permission to be there. In her contact with the in- 
truder in the dark bedroom, Mrs. Patton did not see the intruder’s 
face but, on cross examination, testified that she could then tell that 
he was wearing clothing “that felt like canvas or denim,” and had in 
the pocket thereof some heavy object. 

The police were called immediately and the first officers arrived 
in front of the Patton home at 1:19 a.m. A red and white Rambler 
station wagon, later found to be registered in the name of the wife 
of the defendant, was parked on the street. They saw a man moving 
on the right side of it as if trying to hide. When one of the officers 
got out of the police car, this man fled and was pursued unsuccess- 
fully by the officer, who saw his face and recognized him as the de- 
fendant. He was dressed in dark clothing and was barefooted. 

The first officers to enter the Patton house found some keys ly- 
ing on the floor, just inside the front door. The defendant stipulated 
at the trial that these were his keys. With one of them, the officers, 
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in the absence of the defendant, started the Rambler station wagon. 
The officers also found on the floor on one side of Mrs. Patton’s bed 
a closed pocket knife, which did not belong to Mr. Patton, and, on 
the other side of the bed, a can of heer which was still cold and lay 
on its side. Three cans of beer were missing from the Patton refrig- 
erator. The can upon the floor was the same brand and had upon it 
the same number, “AB-44.” The knife and can of beer had been dis- 
covered on the floor by Mr. or Mrs. Patton before the officers ar- 
rived. The officers found no evidence of a struggle in the bedroom 
and no sign of damage to the kitchen door, either the wooden or the 
screen door. 

When Mr. Patton retired at 11:30 p.m., he placed his wallet, con- 
taining two or three five dollar bills and three one dollar bills, on a 
chest in his room. At 8 a.m. the next morning the wallet was still 
there but empty. When the defendant was apprehended, his wallet 
contained, among other bills, three five dollars bills and three one 
dollar bills. 

At approximately 3 a.m. or 3:30 a.m., two other police officers, 
driving along the second street over from that on which the Patton 
residence is located, observed the defendant leaning against a brick 
wall behind a bush a few feet off the street and between two houses. 
He was wearing coveralls and was barefooted. One of the officers 
approached him and “told him to go on to the car.” Upon arrival 
at the car, the defendant put his hands in his pockets, whereupon 
the officer “advised him to get his hands out of his pockets.” The 
officer then searched him. He found in the defendant’s pockets two 
cold cans of beer of the same brand and with the same marking as 
the cans in the Patton refrigerator, and also a bottle containing two 
white pills subsequently identified as Amphetamine, a central ner- 
vous system stimulant, the effect of which is to keep one awake. 
The beer and the pills were introduced in evidence over objection. 

On voir dire, this officer testified that he was looking for a man 
“wearing coveralls and barefooted,’ having been informed of the 
commission of the offenses at the Patton residence. He was not cer- 
tain that the defendant was the man they were looking for and, con- 
sequently, did not tell the defendant he was under arrest or advise 
the defendant of his constitutional rights. He had no warrant. He 
asked the defendant, “Did he mind” going over to the Patton house. 
The defendant was taken by this officer to the Patton residence and 
turned over to the officers there, who promptly placed him under 
formal arrest and advised him of his right to remain silent, which 
he did. 

On vow dire, another officer testified that at approximately 7 
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a.m. at the police station, he took from the defendant the clothing 
which the defendant was wearing at the time of his arrest, his wife 
having brought to the police station a change of clothing for him pur- 
suant to a telephone call to her by the officers. Before the clothing 
was taken from the defendant, his wife and he were permitted to 
confer alone at length. He was then under arrest and accused of 
the crimes of burglary and rape, but no warrant had been issued. 
The defendant was then informed of his right to have an attorney 
present during his interrogation and his right to use the telephone 
for that purpose. He was also told that if he was not able to employ 
an attorney the State would supply one for him during the interro- 
gation, that he could remain silent and that any statement he made 
could be used against him. No statement made by the defendant 
was offered in evidence. The defendant’s wife testified on voir dire 
that she called the attorney who represented him at the trial and 
upon this appeal. The attorney instructed her to tell the defendant 
not to answer any questions until he arrived, which advice she 
transmitted to the defendant. Thereafter, the officers requested him 
to remove the clothing and deliver it to them, which he did. He was 
not told that he had a right to keep his clothes. 

Over objection, the State was permitted to offer in evidence the 
shirt so taken from the defendant and a hair found thereon. An agent 
of the Federal Bureau of Investigation testified that he compared 
the hair with specimens of the hair of Mrs. Patton and, in his opin- 
ion, the hair found on the defendant’s shirt “possessed the same mi- 
croscopic characteristics as many of the brown hairs” so taken from 
the head of Mrs. Patton. The hair found upon the shirt had tissue 
adhering to it which, in the opinion of the witness, indicated that the 
hair had been removed from the scalp by force. The remaining 
articles of clothing so taken from the defendant were identified as 
exhibits but were not offered in evidence. A police officer testified 
that the report of the Federal Bureau of Investigation with refer- 
ence to these articles was negative. 


Attorney General Bruton, Staff Attorney Partin and Staff Attor- 
ney White for the State. 
Arthur Vann for defendant appellant. 


LAKE, J. The motion for judgment of nonsuit was properly 
overruled. The evidence is ample to support a finding of each ele- 
ment of the crime of burglary, these being the breaking and entering 
in the nighttime of the dwelling house or sleeping apartment of an- 
other with the intent to commit therein a felony, which felony must 
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be specified in the bill of indictment. State v. Surles, 230 N.C. 272, 
52 S.E. 2d 880; State v. Whit, 49 N.C. 349. 

To show a breaking it is not required that the State offer evi- 
dence of damage to a door or window, it being sufficient to show a 
mere pushing or pulling open of an unlocked door or the raising or 
lowering of an unlocked window, State v. McAfee, 247 N.C. 98, 100 
S.E. 2d 249, or the opening of a locked door with a key. State v. 
Knight, 261 N.C. 17, 184 S.E. 2d 101. 

The intent with which an accused broke and entered may be found 
by the jury from evidence as to what he did within the house. State 
v. fed, 230 N.C. 561, 538 S.E. 2d 849. However, the fact that a 
felony was actually committed after the house was entered is not 
necessarily proof of the intent requisite for the crime of burglary. 
It is only evidence from which such intent at the time of the break- 
ing and entering may be found. Conversely, actual commission of the 
felony, which the indictment charges was intended by the defendant 
at the time of the breaking and entering, is not required in order to 
sustain a conviction of burglary. State v. Reid, supra; State v. 
Hooper, 227 N.C. 683, 44 S.E. 2d 42; State v. McDaniel, 60 N.C. 
245. The offense of burglary is the breaking and entering with the 
requisite intent. It is complete when the building is entered or it does 
not occur. A breaking and an entry without the intent to commit a 
felony in the building is not converted into burglary by the subse- 
quent commission therein of a felony subsequently conceived. State 
v. Allen, 186 N.C. 302, 119 8.E. 504. 

The indictment in the present case charges that the breaking and 
entering was with the intent to commit both the felony of larceny 
and the felony of rape within the Patton dwelling house. Proof of 
the intent to do either of these felonious acts within the house is 
sufficient to show this element of the crime of burglary. The evidence 
is ample to support the finding that the intruder committed larceny 
of money and beer from the Patton residence and, while therein, as- 
saulted Mrs. Patton with the intent to commit the crime of rape. In 
the absence of contrary evidence, this is sufficient to support a finding 
that at the time of the breaking and entering, the intruder had the 
intent to commit one or both of these felonies within the dwelling. 
State v. Boon, 35 N.C. 244. 

The defendant has stipulated that the kevs found upon the floor 
of the Patton home immediately after the intruder had fled there- 
from were his. This alone is sufficient to support a finding that the 
defendant was the intruder. In order to establish that the breaking 
and entry occurred in the nighttime, 1: 1s not essential that the ac- 
tual entry be observed by a witness, it being sufficient, in the absence 
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of evidence to the contrary, that his presence in the building was 
first discovered during the hours of darkness. See State v. McKmyht, 
111 N.C. 690, 16 S.E. 319. It is inconceivable that the entry in this 
instance occurred prior to the dinner party in this relatively small 
residence. 

If the burglary occurred —1.e., the breaking and entry occurred 
—~ while the dwelling house was actually occupied, that is, while some 
person other than the intruder was in the house, the crime is bur- 
glary in the first degree. If the house was then unoccupied, how- 
ever momentarily, and whether known to the intruder or not, the 
offense is burglary in the second degree. Otherwise, the elements of 
the two offenses are identical. G.S. 14-5. This Court has held that 
where all the evidence is to the effect that the building was actually 
occupied at the time of the breaking and entry, the court is not au- 
thorized to instruct the jury that it may return a verdict of burglary 
in the second degree. State v. McAfee, supra; State v. Morris, 215 
N.C. 552, 2 S.E. 2d 554; State v. Ratcliff, 199 N.C. 9, 153 S.E. 605. 
G.S. 15-171 formerly authorized such instruction but was repealed 
by Session Laws of 1953, c. 100. 

In the present case, the evidence is that the house was unoccu- 
pied for approximately half an hour immediately before Mr. and 
Mrs. Patton returned to it and retired for the night without going 
into the third bedroom of the house. Upon this evidence, there was 
no error in instructing the jury that if it did not find from the evi- 
dence, beyond a reasonable doubt, that the house was occupied at 
the time of the breaking and entering, it should find the defendant 
not guilty of burglary in the first degree, but i+ should return a ver- 
dict of burglary in the second degree if it did so find each of the ele- 
ments thereof — breaking and entering the Patton dwelling house 
in the nighttime with the intent, at the time thereof, to commit 
therein one or both of the felonies specified in the indictment. The 
court so instructed the jury and the jury so found. 

There was no error in admitting in evidence the two cans of beer 
and the Amphetamine tablets found in the defendant’s pockets. The 
police officer who searched the defendant had been informed of the 
felony committed at the Patton residence and that a _ barefooted 
white man, wearing coveralls, was suspected to have been the per- 
petrator of it. He was looking for such a man. At about 3 a.m., he 
found the defendant, who answered the description, hiding behind 
a bush two blocks from the scene of the crime. Under these circum- 
stances, it was lawful for him to arrest the defendant without a war- 
rant. G.S. 15-41(2); State v. Grier, 268 N.C. 296, 150 S.E. 2d 443; 
State v. Grant, 248 N.C. 341, 103 S.E. 2d 339; State v. Fowler, 172 
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N.C. 905, 90 S.E. 408; Strong, N. C. Index 2d, Arrest and Bail, $ 3. 
Police officers may search the person of a prisoner lawfully arrested 
as an incident to such arrest. State v. Bell, 270 N.C. 25, 153 S.E. 2d 
741; State v. Haney, 263 N.C. 816, 140 S.E. 2d 544. The officer may 
lawfully take from the prisoner any property which he has about 
him which is connected with the crime charged or which may be re- 
quired as evidence. State v. Ragland, 227 N.C. 162, 41 S.E. 2d 285; 
State v. Graham, 74 N.C. 646. If otherwise competent, such article 
may be introduced in evidence by the State. 

A formal declaration of arrest by the officer is not a prerequisite 
to the making of an arrest. 5 Am. Jur. 2d, Arrest, § 1. The officer’s 
testimony that the defendant was or was not under arrest at a given 
time is not conclusive. In Henry v. United States, 361 U.S. 98, 80 
S. Ct. 168, 4 L. ed. 2d, 184, it was said that an arrest was complete 
when federal officers, without a warrant, stopped an automobile, 
“Interrupted” the two men therein and “restricted their liberty of 
movement.” Here, the defendant was “told” by the officer who ac- 
costed him in his hiding place to get into the police car, and was 
“advised” by the officer to take his hands out of his pockets. The 
search of his person followed these communications. 

In any event, the officer who made the search immediately trans- 
ported the defendant to the scene of the crime, two blocks away, and 
there the defendant was formally told that he was under arrest. In 
State v. Bell, supra, we sustained as “incidental to the arrest” a search 
of an automobile made prior to the formal statement of arrest on the 
ground that “the search and seizure were so closely related in time 
and circumstance to the arrest as to make the search and seizure 
reasonable.” The Courts of Appeal for the Sixth and Seventh Cir- 
cuits have held that a search immediately preceding the formal state- 
ment of arrest does not violate the Fourteenth Amendment to the 
Constitution of the United States, now said by the Supreme Court 
of the United States to include the provisions of the Fourth. United 
States v. Lucas, 360 F. 2d 937; Holt v. Simpson, 340 F. 2d 853. We 
so hold under the circumstances of the present case. In United States 
v. Rabinowitz, 339 U.S. 56, 70 S. Ct. 480, 94 L. ed. 653, the Court 
said, “Where one had been placed in the custody of the law by 
valid action of officers, it was not unreasonable to search hin.” 

There was no violation of the defendant’s rights in requiring him, 
while in custody under a valid arrest upon the charge in this case, 
to change his clothing and in taking from him the clothing which he 
wore at the time of his arrest immediately after the alleged offense. 
There was no error in permitting the State to introduce in evidence 
the shirt so taken from the defendant and the hair found thereon. 
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State v. Ross, 269 N.C. 739, 153 8.K. 2d 469; State v. Ragland, supra; 
State v. Graham, supra; 5 Am. Jur. 2d, Arrest, § 73, 47 Am. Jur., 
Searches and Seizures, § 53; 6 C.J.S., Arrest, § 18. 

The defendant’s motion that the indictment in this case be con- 
solidated for trial with an indictment said to be pending against him 
for the offense of rape on this occasion was directed to the discretion 
of the trial court. State v. Combs, 200 N.C. 671, 158 S.E. 252. There 
was no error in its denial. 

The denial of this motion for consolidation does not afford any 
basis for granting the defendant’s motion to strike from the indict- 
ment for burglary the allegation that the breaking and entering was 
with the intent to commit rape. We are not here concerned with the 
indictment for rape. This allegation was proper in the present indict- 
ment for burglary whether or not the intended offense of rape was 
actually committed. 

There was no error in sustaining objections to questions pro- 
pounded by defendant’s counsel on cross examination of a witness 
for the State, these questions being designed to elicit from the wit- 
ness statements made to him by the defendant. The record does not 
show what the witness would have said had he been permitted to 
answer. The State offered no evidence of anv statement by the de- 
fendant. The defendant offered no evidence whatever. The proposed 
cross examination could not, therefore, have been competent for the 
purpose of corroboration of the defendant or impeachment of any 
witness for the State. Self serving declarations by the defendant of- 
fered for any other purpose would obviously be incompetent as hear- 
say evidence. The court’s ruling upon these objections could not 
possibly be deemed expressions of opinion concerning the defend- 
ant’s credibility as he contends in his brief. 

The defendant’s motion for a mistrial, made while the jury was 
deliberating upon its verdict, for the reason that the morning news- 
paper contained a story referring to another charge pending against 
this defendant in Wake County was properly denied. The defend- 
ant’s counsel quite properly called this newspaper story to the at- 
tention of the presiding judge, stating, at the same time, that he had 
no basis whatever for believing that any juror had seen the news- 
paper containing the story. The jury had been locked up each night 
during the trial under the custody of an officer. The court examined 
this officer, and his testimony was such as to indicate that there was 
virtually no possibility that any copy of the newspaper had been 
seen by any member of the jury. At the time the first juror ‘was se- 
lected, and repeatedly throughout the trial, the presiding judge 
clearly and explicitly instructed the jury that they were not to read 
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any newspaper accounts, or listen to television or radio comments 
concerning the case or otherwise permit any discussion of it with 
them by any other person. There is nothing to suggest that these 
instructions were not complied with by the jurors. 

No useful purpose would be served by discussing the remaining 
assignments of error in detail. We have considered them carefully 
and find no merit in any of them. The charge of the court to the 
jury was full, accurate and impartial. It met the requirements of 
G.S. 1-180. 

No error. 


HOMER M. SHARPE, ADMINISTRATOR OF THE ESTATE OF BRENDA ADELINE 
SHARPE, PrarntirF, v. DR. V. WA'TSON PUGH, DEFENDANT. 


(Filed 20 June, 1967.) 


1. Pleadings § 1— 

Upon application for extension of time to file complaint the statement 
as to the “nature and purpose” of the action is sufficient if it apprizes de- 
fendant of the basis of plaintiff’s claim so that defendant is not taken by 
surprise. 


2. Same; Abatement and Revival § 10— 


The statement in an application for extension of time to file complaint 
that the nature and purpose of the action was to recover damages for 
wrongful death of plaintiff’s intestate resulting from defendant’s negli- 
gence in the care and treatment of intestate, held sufficient to entitle 
plaintiff to allege both an action for wrongful death and an action for 
pain and suffering endured by intestate from the time of injury until 
death, since defendant could not have been taken by surprise by the as- 
sertion of the separate claim for pain and suffering. 


8. Appeal and Error § 3-— 

Where plaintiff alleges a cause of action for wrongful death and a cause 
of action to reccver damages for the pain and suffering endured by his in- 
testate from the time of injury to the date of death, an allowance of a 
motion to strike all the allegations stating the cause of action for pain 
and suffering amounts to a demurrer dismissing that cause of action, and 
the order is immediately appealable. G.S. 1-277. 


4. Same— 

In an action for wrongful death for negligence of defendant physician 
in prescribing a dangerous drug for a purpose for which it was not recom- 
mended by its manufacturer, and in failing to warn intestate’s parents of 
the dangerous character of the drug before administering it, the striking 
of the allegations relating to failure of defendant physician to warn in- 
testate’s parents involves only one specification of negligence and does not 
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amount to a striking of a cause of action in its entirety. and is not im- 
mediately appealable. Rule of Practice in the Supreme Court No. 4(a). 


5. Same; Appeal and Error § 1— 


Where appeal is taken from an order striking an entire cause of action, 
the appeal brings up the entire case for review, and appellant should hring 
forward for consideration his exceptions then appearing in the record re 
lating to the striking of other portions of the complaint, even though the 
order striking such other portions of the complaint is not immediately ap- 
pealable. 


6. Physicians and Surgeons § 11— 


It is negligence for a physician to prescribe, as a remedy for an illness 
of a three year old child, a drug which is neither necessary nor suitable for 
such illness and which the physician kuows or should know to be dan- 
gerous, Without advising the child’s parents of the possibility or probability 
of injurious effects from the use thereof, and in an action for wrongful 
death of the child from a fatal side effect of the drug, allegations that the 
physician failed to warn the parents of the dangerous character of the 
drug are improperly stricken. 


LAKE, J., took no part in the consideration or decision of this case. 


APPEAL by plaintiff from Brock, Special Judge, November 1966 
Assigned Non-Jury Civil Session of WaxkkE. 

This action was instituted May 6, 1966, on which date a copy 
of the summons and of an order extending the time for filing com- 
plaint until May 26, 1966, were served on defendant. 

Plaintiff filed his complaint on August 31, 1966. (Note: The 
record shows no explanation of or objection to the delay in filing 
complaint.) His allegations are set forth in Paragraphs I through 
XVIII. A brief summary thereof is set forth below. 

Plaintiff is the administrator of Brenda Adeline Sharpe, who 
died on May 9, 1964. Defendant, a duly licensed physician, is en- 
gaged in the practice of medicine as a pediatrician in Wake County, 
North Carolina. 

Brenda was defendant’s patient. He saw and treated her on num- 
erous occasions between April 14, 1961, the date of her birth, and 
January 17, 1964. He prescribed chloromycetin for Brenda: (1) On 
June 18, 1963, for “a minor virus infection of the throat’; (2) on 
October 30, 1963, “for her tonsillitis’; and (3) on January 6, 1964, 
for a “virus infection.” On January 7, 1964, notwithstanding Brenda 
had developed “red spots’? or petechia from her waist to her feet, 
defendant advised that Brenda continue to take the chloromycetin 
as previously directed. 

Defendant knew, or in the exercise of due care should have 
known, that chloromycetin is a dangerous drug which on occasion 
produces serious and harmful side effects, including aplastic anemia, 
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and is not recommended by its manufacturer for the purposes for 
which it was prescribed by defendant for Brenda. 

Brenda took chloromycetin as prescribed and directed by defend- 
ant. She developed aplastic anemia from taking the repeated doses 
of chloromycetin “prescribed” and “administered” by defendant, and 
died as a result of her aplastic anemia. Plaintiff alleges that Brenda’s 
death was proximately caused by negligence of defendant in the re- 
spects set forth in Paragraph XVI, subsections (a), (b), (¢e), (d) 
and (e). 

Paragraph XVII of the complaint is as follows: ‘That as a result 
of the negligence of the defendant as set forth above, the plaintiff’s 
intestate developed aplastic anemia; that prior to her death on May 
9, 1964, plaintiff’s intestate was hospitalized on five occasions and 
was required to undergo bone marrow aspirations and transfusions; 
that during the period from January 17, 1964, to May 9, 1964, the 
plaintiff’s intestate underwent severe pain and suffering by reason 
of which plaintiff has been damaged in the sum of $5,000.00.” 

Plaintiff prayed that he recover (1) the sum of $5,000.00 as 
damages for Brenda’s pain and suffering from January 17, 1964, un- 
til her death on May 9, 1964, and (2) the sum of $94,620.00 as dam- 
ages for wrongful death, and (3) the costs of the action. 

On September 27, 1966, defendant moved that the court strike 
from the complaint portions thereof referred to below. 

In the first portion of said motion, defendant moved to strike 
(1) a portion of Paragraph VII; (2) a portion of Paragraph IX; 
and (8) all of subsection (e) of Paragraph XVI. All of the allega- 
tions to which this portion of defendant’s motion is directed relate 
to the same subject. They will be set forth in the opinion. 

In the second portion of said motion, defendant moved to strike 
all of Paragraph XVII, quoted above, and the portion of the prayer 
for relief in which plaintiff prays that he recover $5,000.00 as dam- 
ages on account of Brenda’s pain and suffering from January 17, 
1964, until her death. 

Judge Brock allowed defendant’s said motion in its entirety; and 
on November 18, 1966, entered an order striking from the complaint 
the portions thereof to which defendant’s said motion was directed. 
Plaintiff excepted and appealed. 


Boyce, Lake & Burns for plaintiff appellant. 
Manning, Fulton & Skinner and Maumn, Taylor & Ellis for de- 
fendant appellee. 


Bossitt, J. We consider first whether the court erred in strik- 
ing Paragraph XVII, quoted in the statement of facts, and the por- 
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tion of the prayer relating to recovery of damages for pain and suf- 
fering. 

Simultaneously with the issuance of summons, plaintiff applied 
for and obtained an extension of time for filing his complaint, as 
authorized by G.S. 1-121. His application stated that “the nature 
and purpose” of his action was “(t)o recover damages from the de- 
fendant for the wrongful death of the plaintiff’s intestate, which 
wrongful death was caused by the negligence of the defendant in the 
care and treatment of plaintiff’s intestate.” It stated further that ad- 
ditional time was necessary to enable plaintiff ‘“‘to interview and ex- 
amine various medical experts to determine the exact condition of 
the plaintiff’s intestate and the nature of the treatment that the 
plaintiff’s intestate received prior to her death.” 

When he filed his complaint, plaintiff incorporated therein, in ad- 
dition to allegations appropriate in a complaint in a wrongful death 
action, allegations pertinent to an action to recover damages on ac- 
count of the pain and suffering of his intestate from January 17, 
1964, until her death. Defendant set forth as grounds for his mo- 
tion that plaintiff’s said application stated the action was to recover 
damages for the wrongful death of his intestate; that pain and suf- 
fering are not elements of damage in an action for wrongful death; 
and that the reading to the jury of the allegations relating to pain 
and suffering would be prejudicial to defendant. 

If, as alleged, Brenda was injured and later died as a result of 
defendant’s actionable negligence, her administrator has two causes 
of action against defendant, namely, (1) a cause of action to re- 
cover, as assets of Brenda’s estate, damages on account of her pain 
and suffering; and (2) a cause of action to recover, for the benefit 
of her next of kin, damages on account of the pecuniary loss result- 
ing from her death. Hoke v. Greyhound Corp.. 226 N.C. 332, 38 S.E. 
2d 105; Hinson v. Dawson, 241 N.C. 714, 86 S.E. 2d 585; 50 A.L.R. 
2d 333; In re Peacock, 261 N.C. 749, 186 8.E. 2d 91. While the basis 
for each is the same wrongful act, the causes of action are separate 
and distinct. The parties are the same. However, each action must 
be determined on separate issues. Hinson v. Dawson, supra; In re 
Peacock, supra. “When separate causes of action are united in the 
same complaint they must be separatelv stated.” 3 Strong, N. C. In- 
dex, Pleadings § 3. If not separately stated, it would seem that the 
complaint would be demurrable for misjoinder of causes of action. 
Monroe v. Dietenhoffer, 264 N.C. 538, 541, 142 S.E. 2d 185, 187; 1 
MeIntosh, N. C. Pract. & Proc. § 1188 (2d ed., 1964 Supp.) Defend- 
ant does not demur for misjoinder of causes of action. The basis of 
his objection is that the statement in plaintiff’s application for ex- 
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tension of time to file his complaint as to “the nature and purpose” 
of his action restricted and limited plaintiff to the filing of a com- 
plaint to recover damages for the alleged wrongful death of his in- 
testate. When due consideration is given the fact that the alleged ac- 
tionable negligence of defendant constitutes the basis of each of the 
two causes of action set forth in the complaint, defendant’s conten- 
tion is untenable. 

“The intent of the statute (G.S. 1-121) was to require the plain- 
tiff to alert the defendant by giving preliminary notice of the na- 
ture of the claim and the purpose of the suit, and that the ultimate 
factual averments would follow in a complaint later to be filed.” 
Roberts v. Bottling Co., 256 N.C. 434, 124 S.E. 2d 105. The state- 
ment as to “the nature and purpose” of the action set forth in the 
application for extension of time to file complaint would seem suffi- 
cient to alert defendant that plaintiff’s action was to recover dam- 
ages on account of actionable negligence resulting in Brenda’s in- 
jury and death. We perceive no reasonable ground to believe that 
defendant was taken by surprise because Brenda’s administrator 
asserted a separate claim for personal injuries and a separate claim 
for wrongful death. 

It is noted that plaintiff’s cause of action for personal injuries is 
based solely on Brenda’s pain and suffering from January 17, 1964, 
until her death; and that all of this period is within three years of 
the date on which the complaint was filed, to wit, August 31, 1966. 
G.S. 1-52(5); Stamey v. Membership Corp., 249 N.C. 90, 105 S.E. 
2d 282. 

The conclusion reached is that the motion to strike Paragraph 
XVII of the complaint was in effect a demurrer to plaintiff’s alleged 
cause of action to recover damages on account of personal injuries 
sustained by his intestate; and that the court’s order in effect sus- 
tained the demurrer and dismissed that action. Under these circum- 
stances, plaintiff was entitled as a matter of right to an immed- 
iate appeal. G.S. 1-277; Mercer v. Hilliard, 249 N.C. 725, 107 S.E. 
2d 554. For the reasons stated, the court erred in striking Paragraph 
XVII and the portion of the prayer related to recovery of damages 
for pain and suffering; and this portion of the court’s order is re- 
versed. 

The other portion of the court’s order involves different and un- 
related questions. 

The portion of Paragraph VII to which defendant’s motion is 
directed refers to the incident of June 18, 1963, and is as follows: 
“(T)hat at said time the plaintiff’s intestate was a child two years 
and two months old and the parents of said child were unskilled in 
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medical matters and unfamiliar with drugs, their uses, and their 
properties, and particularly with chloromycetin; that at said time 
the defendant failed to warn the plaintiff’s intestate or her parents, 
as it was his duty to do, that taking said drug was dangerous or 
that it might produce dangerous side effects, including aplastie ane- 
mia.” The portion of Paragraph IX to which defendant’s motion is 
directed refers to the incident of October 30, 1968, and contains sub- 
stantially the same allegations as those in the portion of Para- 
graph VII quoted above. In Paragraph XVI, subsection (e), plaintiff 
alleged that defendant “negligently failed to warn the parents of 
plaintiff’s intestate that the drug, chloromycetin, was dangerous 
and that such drug might cause plaintiff’s intestate to develop aplastic 
anemia and to get such parents’ consent before administering said 
drug to plaintiff’s intestate.” 

Plaintiff contends an appeal lies immediately to the portion of 
the court’s order striking from the complaint the portions thereof 
referred to in the preceding paragraph of this opinion. To support 
this contention he cites Insurance Co. v. Bottling Co., 268 N.C. 503, 
151 S.E. 2d 14. The rule for which this decision stands is stated, 
with supporting citations, in 1 Strong, N. C. Index 2d, Appeal and 
Error § 6, pp. 119-120, as follows: “(W)hen an order is entered al- 
lowing a motion to strike a its entirety a further answer or defense, 
or an order is entered allowing a motion to strike an entire cause of 
action set up in a pleading, the order amounts to the granting of a 
demurrer, and is immediately appealable.” (Our italics.) This rule 
has no application to the present factual situation. Plaintiff’s state- 
ment of his causes of action against defendant for personal injuries 
and for wrongful death are not dependent upon whether the por- 
tions of the complaint now under consideration are stricken there- 
from. Independent of these allegations, plaintiff has stated such 
causes of action. The portions stricken involve only one of several 
alleged specifications of negligence. Under our Rule 4(a), Rules of 
Practice in the Supreme Court, 254 N.C. 785, plaintiff was not en- 
titled to an immediate appeal as a matter of right from the order 
striking these allegations but was entitled to immediate review only 
upon allowance of a petition for writ of certiorari. 

Even so, since plaintiff was entitled to appeal as a matter of 
right from the portion of the order which in effect sustained a de- 
murrer to the alleged cause of action for personal injuries, that is, 
pain and suffering, the entire case is before us; and under these cir- 
cumstances it was incumbent upon plaintiff to bring forward and 
for the Court to consider all of plaintiff’s exceptions then appearing 
in the record. Jenkins & Co. v. Lewis, 259 N.C. 86, 130 S.E. 2d 49. 
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- Defendant asserts as the ground for his motion that he “was un- 
der no legal duty to explain to the parents of plaintiff’s intestate the 
uses and properties of the drug which the defendant, in the exercise 
of his professional judgment, prescribed for plaintiff’s intestate, and 
he was under no legal duty to warn plaintifi’s intestate or her parents 
that the taking of chloromycetin, or any other drug prescribed for 
plaintiff’s intestate, was dangerous, or that it might produce dan- 
gerous side effects, including aplastic anemia.” 

Facets of the question as to a surgeon’s duty to advise a patient 
of the dangers involved in a proposed operation have been discussed 
in Hunt v. Bradshaw, 242 N.C. 517, 88 S.E. 2d 762, and in Watson 
v. Clutts, 262 N.C. 153, 186 S.E. 2d 617. Also, see Kennedy v. Par- 
rott, 248 N.C. 355, 90 S.E. 2d 754, 56 A.L.R. 2d 686. Reference is 
made to Annotations, “Consent as condition of right to perform sur- 
gical operation,” in 76 A.L.R. 562, and in 139 A.L.R. 1370; and to 
Annotation, “Malpractice: physician’s duty to inform patient of 
nature and hazards of disease or treatment,” in 79 A.L.R. 2d 1028. 
The: decisions discussed in these annotations involve a varietv of 
factual situations. Also, see Karchmer, “Informed Consent,” 31 Mo. 
L. Rev. 29 (1966). 

In Bonner v. Moran, 126 F. 2d 121, 189 A.L.R. 1366, Chief Jus- 
tice Groner, speaking for the Court of Appeals for the District of 
Columbia, says: ‘(T)he general rule is that the consent of the parent 
is necessary for an operation on a child. Zoski v. Gaines, 271 Mich. 
1, 260 N.W. 99; Moss v. Rishworth, Tex. Com. App., 222 S.W. 225; 
Rogers v. Sells, 178 Okl. 108, 61 P. 2d 1018; Browning v. Hoffman, 
90 W. Va. 568, 111 S.E. 492; Commonwealth v. Nickerson, 5 Allen, 
Mass. 518; Franklyn v. Peabody, 249 Mich. 368, 228 N.W. 681.” 
Also, see Restatement (Second) of Torts § 59, Comment a, Illustra- 
tion 1. 

According to plaintiff’s allegations: Brenda was approximately 
three years of age when she died. It may be inferred that her parents 
arranged for her treatment by defendant. Obviously, any necessary 
disclosures and warnings concerning the taking of chloromycetin 
should have been given to her parents rather than to Brenda. 

It is not contended that the complaint fails to allege facts suffi- 
cient to constitute a cause of action. Defendant contends the alle- 
gations in the designated portions of Paragraphs VII, IX and sub- 
section (e) of Paragraph XVI should be stricken because they are 
irrelevant and prejudicial. 

Tt is unnecessary to decision on this appeal, and we deem it un- 
wise, to attempt to define the extent and limits of the legal duty of 
a physician to make known to a child’s parents possible or probable 
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injurious or adverse effects from the use of a prescribed drug. For 
the present, it is sufficient to say, and we so decide, that it would be 
negligence if defendant prescribed, as a remedy for illnesses for 
which it was neither necessary nor suited, a drug which he knew or 
should have known was dangerous, without advising and warning 
Brenda’s parents of the possible or probable injurious effects from 
the use thereof. 

Under plaintiffs allegations, defendant was negligent in his 
treatment of Brenda by prescribing and administering chloromycetin, 
and such negligence proximately caused Brenda’s death. Even so, 
accepting as true the facts alleged by plaintiff concerning chloro- 
mycetin, defendant was also negligent in failing to advise or warn 
Brenda’s parents with reference thereto; and it may be reasonably 
inferred from plaintiff’s allegations that, if the facts concerning 
chloromycetin are as alleged by plaintiff, Brenda’s parents would 
not have consented to or permitted the use of chloromvcetin in de- 
fendant’s treatment of her. Under these circumstances, we cannot 
say as a matter of law that defendant’s alleged negligence in this 
respect was not a proximate cause of Brenda’s injuries and death. 
The conelusion reached is that the court erred in striking from the 
complaint the said designated portions of Paragraphs VIT, TX and 
subsection (e) of Paragraph XVI. Whether plaintiff’s evidence will 
support his allegations is another matter. 

For the reasons stated, the judgment of the court below is re- 
versed. 

Reversed. 


Lakes, J., took no part in the consideration or decision of this 
case, 


WILBUR BREECE anp BOBBY BREECE, Svrvirvina Co-EXxrecuTors or THE 
EstaTE oF OSCAR P. BREECH, v. MARY J. BREECF, MARY LER 
BREECE TART, BETTY LINVILLE BREECE, INpDIvIpUALLY. AND AS 
ADMINISTRATRIX OF THE Estate OF OSCAR P. BREECE, JR.: OSCAR P. 
BREECE, III, Minor, ARTHUR LINVILLE BREECE, Minor, axp ED- 
WARD VANCE BREECH, MINcr. 


(Filed 20 June, 1967.) 


1. Wills § 63— 
The doctrine of election is in derogation of the property right of the true 
owner, and therefore a beneficiary will not be put to his election unless it 
clearly appears from the terms of the will that testator intended to put 
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him to an election, and the doctrine does not apply to testator’s devise of 
property belonging to the beneficiary under the mistaken belief of testator 
that the property was his own. 

2. Same— 


Testator devised to named beneficiaries property owned by himself and 
wife by the entirety, and also devised to his wife a piece of property which 
she owned in fee simple, and devised other property owned by him to his 
wife. It appeared from the will in its entirety that testator regarded all 
of the property disposed of in the will as his own and that he had no in- 
tent to put his wife to an election. Held: The doctrine of election does not 
apply and the land held by the wife in fee and the land devolving to her 
by survivorship remains hers notwithstanding her acceptance of other 
property of testator passing to her under the will. 


APPEAL by respondents Betty Linville Breece, individually, and 
as Administratrix of the Estate of Oscar P. Breece, Jr.; Oscar P. 
Breece, III, a minor, Arthur Linville Breece, a minor, and Edward 
Vance Breece, a minor, all three minors appearing by their guardian 
ad litem, J. Duane Gilliam, from Batley, J., 10 October 1966 Civil 
Session of CUMBERLAND. Docketed and argued as Case No. 707, Fall 
Term 1966, and docketed as Case No. 698. Spring Term 1967. 

This is a civil action brought by petitioners, Wilbur Breece and 
Bobby Breece, surviving co-executors of the estate of Oscar P. 
Breece for a declaratory judgment pursuant to the provisions of 
G.S. 1-258 et seq., to declare rights under the last will and testa- 
ment of Oscar P. Breece, deceased, and for instruction in respect to 
the administration of his estate. 

Pursuant to the provisions of G.S. 1-262, counsel for petitioners 
and counsel for respondents in writing waived a trial by jury, and 
consented that the proceedings be heard by the presiding judge of 
the Superior Court of Cumberland County. Judge Bailey heard the 
matter upon the verified pleadings, a written agreed statement of 
facts, an examination of certified deeds and records, an examination 
of appraisals and other evidence, including additional admissions 
of counsel, and an examination of inheritance and other tax returns, 
and made findings of fact. We summarize, except when quoted, the 
material findings of fact necessary for a decision of this proceeding, 
and they are as follows, the numbering of the paragraphs being 
ours: 

(1) Osear P. Breece died 21 November 1962, leaving a last will 
and testament executed on 2 November 1959, duly executed and 
signed, and duly probated on 30 November 1962 in the office of the 
clerk of the Superior Court in Cumberland County. This last will 
and testament is set forth in Judge Bailey’s findings of fact. Letters 
of administration were issued 80 November 1962 to Wilbur Breece, 
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Bobby Breece, and Oscar P. Breece, Jr. No caveat has been filed to 
his last will and testament, and the statutory period within which a 
caveat could be filed has expired. The widow of Oscar P. Breece has 
not dissented from his last will and testament, and the statutory 
period in which she could dissent has expired. 

(2) During the administration of the estate, Oscar P. Breece, 
Jr., died intestate on 23 March 1965, and Wilbur Breece and Bobby 
Breece are the living co-executors of the last will and testament of 
Oscar P. Breece. 

(3) The heirs and devisees referred to in the last will and 
testament of Oscar P. Breece and the only persons interested in his 
estate are Mary J. Breece, his widow; Wilbur Breece, a brother; 
Bobby Breece, a son of the testator; Mary Lee Breece Tart, a 
daughter of the testator; Betty Linville Breece, widow of Oscar P. 
Breece, Jr., a son of the testator (She is also administratrix of the 
estate of Oscar P. Breece, Jr.); Arthur Linville Breece, a minor, 
Edward Vance Breece, a minor, and Oscar P. Breece, III, a minor, 
all sons born of the marriage between Betty Linville Breece and her 
deceased husband, Oscar P. Breece, Jr. All the parties above named 
are properly before the court, the minor respondents being repre- 
sented by their guardian ad litem, J. Duane Gilliam. 

(4) By his last will and testament, Oscar P. Breece devised 
real property in substance as follows, except when quoted: 

ItEM Seconp. To his sons, Oscar P. Breece, Jr., and Bobby 
Breece, and to his brother, Wilbur Breece, “all of my right, title 
and interest in Rogers and Breece Funeral Home, including ac- 
counts receivable, rolling stock, fixtures and equipment.” Testator 
specifically charged the devisees with the dutv of paving out of this 
devise all debts owing by the said funeral home. This devise includes 
a vacant lot that forms a part of Rogers and Breece Funeral Home. 
These tracts of land and the buildings thereon were owned by Oscar 
P. Breece and wife, Mary J. Breece, as an estate by the entireties, 
and had an aggregate appraised value of $60,000 at the time of the 
testator’s death. 

Item Fourtu. To Mary J. Breece, his wife, to have and to hold 
for the term of her natural life, and at her death to his two sons and 
to his daughter, in fee simple, “all other property of which I shall 
die seized and possessed or to which I shall be entitled,” the same at 
this time consisting of two lots of realty on Norwood Street in the 
city of Fayetteville, four lots of realty on Russell Street in the city 
of Fayetteville, vacant property on the west side of “C” Street in 
the city of Fayetteville, and farm lands in Gray’s Creek Township. 
One house and lot at 1104 Norwood Street in the city of Favette- 
ville was owned by the testator in fee simple, and at his death had 
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a value of $9,500; one house and lot at 1102 Norwood Street was 
owned by testator and his wife, as an estate by the entireties, and 
had a value at his death of $8,500. The four houses and lots on 
Russell Street were owned by testator in fee simple, and had an 
ageregate value of $14,000 at his death. The vacant lot on “C” Street 
in the city of Fayetteville was owned by testator in fee simple, and 
at his death had a value of $600. The farm lands in Gray’s Creek 
Township were owned by testator and his wife, as tenants by the 
entirety, and had an aggregate value at testator’s death of $12,000. 
There was a vacant lot on Belmont Circle in the city of Favyette- 
ville owned by testator and his wife as tenants by the entirety, and 
had a value at testator’s death of $2,000. 

Item Firtu. To his beloved wife, Mary J. Breece, the house 
and lot in the city of Fayetteville in which they lived, together with 
the vacant property forming a part thereof, in fee simple. He also 
bequeathed to his wife all household and kitchen furniture and 
furnishings in the home. The house and lot, together with the house- 
hold and kitchen furniture and furnishings were owned by Mary J. 
Breece, widow of the testator, in fee simple. The value of this prop- 
erty is not known. 

Item SixtH. To his beloved wife, Mary J. Breece; to his daugh- 
ter, Mary Lee Breece Tart; to his two sons, Osear P. Breece, Jr., 
and Bobby Breece, as tenants in common, share and share alike, “all 
other property, real, personal or mixed, of which I shall die seized 
or possessed.” 

(5) At the time of testator’s death the buildings and lots on 
which Rogers and Breece Funeral Home is located, together with 
the vacant lot forming a part thereof, and the low-rent property on 
Russell Street were subject to a mortgage in favor of Durham Life 
Insurance Company, Raleigh, North Carolina, in the sum of $26,422.38, 
with required monthly payments of $555. By duly recorded deed 
dated 11 October 1965, Mary J. Breece conveyed to Wilbur Breece, 
Bobby Breece, and Oscar P. Breece, Jr., all of her right, title, and 
interest in this funeral home, together with the vacant lot that forms 
a part thereof, and in consideration of this deed the grantees as- 
sumed the indebtedness under the mortgage to Durham Life Insur- 
ance Company, and released therefrom the mortgage lien on the 
Russell Street property in the city of Fayetteville. 

(6) During his lifetime Oscar P. Breece had a keen sense of pro- 
prietorship over the business which he owned in part, over all the 
lands owned by him in fee simple, over all the lands owned by him 
and his wife as tenants by the entirety, and over all lands owned 
by his wife in fee simple. During his lifetime the testator ebtained 
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life insurance on his life with the proceeds payable to the funeral 
home, that during his lifetime he transferred ownership of these 
policies to Rogers and Breece, Inc., with the corporation paying the 
premiums thereon, and that a short time before his death he person- 
ally borrowed on said policies as if they remained his own without 
corporate approval. 

(7) “That the co-executors are now called on to pay extensive 
state and federal estate and inheritance taxes on the estate of the 
deceased and to effectually terminate their administration of the 
said estate. That the amount of such estate and inheritance taxes 1s 
substantially affected by the questions raised in this proceeding. 
That if the said Mary J. Breece, widow of the deceased, was called 
upon to make an election between property, the ownership to which 
passed as an operation of law under the rule affecting estates by 
the entireties and if she did, in truth and in fact, make such an elec- 
tion by failing to dissent tc the Last Will and Testament and by 
collecting the rents and profits derived from the Russell Street prop- 
erties, which paid to her approximately $40.00 per month net, then 
she has lost the benefit of a substantial portion of her marital de- 
ductions for tax purposes and there is not sutficient funds in the estate 
with which to pay required estate and inheritance tax assessments 
and the imposition of such will necessitate a sale of at least some of 
the real estate devised under the terms of the Last Will and Testa- 
ment.” 

Based upon his findings of fact, Judge Bailey entered judgment 
adjudging and decreeing that by the last will and testament of Oscar 
P. Breece, deceased, his widow, Mary J. Breece was not put to an 
election with respect to the two tracts of land located in Cross Creek 
Township, Cumberland County, the same consisting of the buildings 
and lands on which Rogers and Breece Funeral Home was operated, 
together with the vacant lots that form a part thereof; to farm lands 
in Gray’s Creek Township, Cumberland County; to one vacant lot 
on Belmont Circle in the city of Fayetteville; and to one house and 
lot located at 1102 Norwood Street in the city of Fayetteville, “and 
that the said Mary J. Breece, widow, as surviving tenant by the 
entirety at the time of the death of the deceased, Oscar P. Breece, 
became the owner in fee of the following lands: 


“(1) Two tracts of land located in Cross Creek Township, 
Cumberland County, North Carolina, described in deeds re- 
corded Book 441, page 364, Cumberland County Registry, and 
referred to in the Last Will and Testament as ‘the buildings and 
lands on which Rogers and Breece Funeral Home is operated, 
together with the vacant lots that form a part thereof.’ 
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(2) Farm lands in Grays Creek Township, Cumberland County, 
North Carolina, as described in deed recorded Book 441, page 
366, Cumberland County Registry, and referred to in the Last 
Will and Testament as ‘my farm lands in Grays Creek Town- 
ship.’ 

“(3) One vacant lot on Belmont Circle in the City of Fayette- 
ville, North Carolina, and described in deed recorded Book 398, 
page 177, Cumberland County Registry. 

(4) One house and lot located 1102 Norwood Street, City of 
Fayetteville, and described in deed recorded Book 409, page 
176, Cumberland County Registry.” 


The court further adjudged and decreed that under the last will and 
testament of Oscar P. Breece, deceased, Mary J. Breece was devised 
a limited life estate in and to one vacant lot located on “C” Street 
in the city of Fayetteville, and a limited life estate in and to one 
house and lot located at 1104 Norwood Street in the city of Fayette- 
ville. 

From this judgment, appellants appeal. 


J. Duane Gillam for respondent appellants. 

James R. Nance for petitioner appellees. 

Sol G. Cherry for respondent appellees Mary J. Breece and Mary 
Lee Breece Tart. 


Parker, C.J. Appellants have three assignments of error as fol- 
lows: 


“1, That the court erred in its finding of fact that Oscar 
P. Breece, testator, was under the mistaken idea that he owned 
all of the property in which he held anv interest and that he 
had the right to will and devise the same as he saw fit. 

“2. That the court erred in its finding of fact that the tes- 
tator did not intend that his widow, Mary J. Breece, be put to 
an election that would require her to forfeit her fee simple own- 
ership arising upon and as an incident to lands owned as an 
estate by the entireties in order to obtain the other benefits af- 
forded her by the Last Will and Testament. 

“3. That the court erred in its conclusion of law that upon 
the facts found Mary J. Breece, widow, was not put to an elec- 
tion with respect to lands owned by Oscar P. Breece and Mary 
J. Breece as an estate by the entirety and the acceptance of a 
life estate in other lands, including income producing property 
on Russell Street in the City of Fayetteville and that she, as 
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surviving tenant by the entirety at the time of the death of the 
testator, became the cwner in fee of all lands owned as an estate 
by the entirety and the owner of a limited life estate in and to 
the lands owned by the testator in fee simple.” 


Appellants do not challenge any pure findings of fact by Judge 
Bailey. Nearly all of the facts were stipulated and agreed to in 
writing by counsel for all parties. 

The sole question for us to determine is whether or not the doc- 
trine of election applies to the facts in this case. 

The doctrine of election has been stated correctly so many times 
in our cases, and particularly in very recent years by Bobbitt, J., 
for the Court in Burch v. Sutton, 266 N.C. 3833, 145 S.E. 2d 849 
(1965); Sharp, J., for the Court in Bank v. Barbee, 260 N.C. 106, 
131 S.E. 2d 666 (1963); and Ervin, J., for the Court in Lovett v. 
Stone, 239 N.C. 206, 79 S.E. 2d 479 (1953); that 1t would be sup- 
erogatory to state it again here, and to attempt to state it again, like 
the useless labor of trying to pile Ossa on Pelion, might lead to con- 
fusion instead of clarity. 

Bobbitt, J., said for the Court in Burch v. Sutton, supra: 


“The doctrine of equitable election is in derogation of the 
property right of the true owner. Elence, the intention to put a 
beneficiary to an election must appear plainly from the terms 
of the will. Lamb v. Lamb, 226 N.C. 662, 40 S.E. 2d 29; Bank 
v. Misenheimer, 211 N.C. 519, 191 S.E. 14; Rich v. Morwsey, 
149 N.C. 37, 62 S.E. 762; Walston v. College, 258 N.C. 130, 128 
S.E. 2d 184. ‘An election is required only when the will con- 
fronts a beneficiary with a choice between two benefits which 
are inconsistent with each other. Honeycutt v. Bank, 242 N.C. 
734, 89 S.E. 2d 598. An election is required only if the will dis- 
closes it was the testator’s manifest purpose to put the bene- 
ficiary to an election. Bank v. Barbee, 260 N.C. 106, 110, 131 
S.E. 2d 666. 

“In Lamb v. Lamb, supra, in accordance with prior decisions, 
this Court said: ‘(I)f, upon a fair and reasonable construction 
of the will, the testator, in a purported disposal of the bene- 
ficiary’s property, has mistaken it to be his own, the law will 
not imply the necessity of election.’ This statement 1s quoted 
with approval in Bank v. Barhee, sunra, in which pertinent 
prior decisions are cited.” 


Sharp, J., said for the Court in Bank v. Barbee, supra: 


“The doctrine of election has been stated and restated many 
times by this Court and, in the restating, it has been tempered 
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somewhat. Melchor v. Burger, 21 N.C. 634; Isler v. Isler, 88 

N.C. 581; Tripp v. Nobles, [136 N.C. 99, 48 S.E. 6751; Hoggard 

v. Jordan, supra, [140 N.C. 610, 53 S.E. 220]. The following 

statement of the doctrine in Lovett v. Stone, 289 N.C. 206, 79 

S.E. 2d 479, has the full sanction of our decisions today: 
““Flection is the obligation imposed upon a party to choose 
between two inconsistent or alternative rights or claims in 
cases where there 1s a clear intention of the person from whom 
he derives one that he should not enjoy both, the principle 
being that one shall not take any beneficial interest under a 
will, and at the same time set up any right or claim of his 
own, even if legal and well founded, which would defeat or 
in any way prevent the full effect and operation of every part 
of the will.’ (Italics ours.)” 


See also Sandlin v. Weaver, 240 N.C. 708, 88 S.E. 2d 806; Tay- 
lor v. Taylor, 243 N.C. 726, 92 S.E. 2d 136. 


“The cases have always held that there was a presumption 
that a testator meant only to dispose of what was his own and 
that all doubts would be resolved ‘so that the true owner, even 
though he should derive other benefits under the will, will not 
be driven to make an election.’ However, if the will discloses a 
manifest purpose to require an election, then it is immiaterial 
whether he should recognize it as belonging to another, or 
whether he should believe that he had the title and right to dis- 
pose of it. Isler v. Isler, supra; Horton v. Lee, 99 N.C. 227, 5 
S.E. 404; Elmore v. Byrd, supra [180 N.C. 120, 104 S.E. 162]. 
This is the law today. Lovett v. Stone, supra; Trust Co. v. Bur- 
rus, 230 N.C. 592, 55 S.E. 2d 183.” 


“An estate by entirety is based on the fiction of the unity of per- 
sons resulting from marriage, so that the husband and wife consti- 
tute a legal entity separate and distinct from them as individuals, 
with the result that together they own the whole, with right of sur- 
vivorship by virtue of the original conveyance.” 3 Strong’s N. C. 
Index, Husband and Wife, § 15. 

Oscar P. Breece devises in Item Second of his last will and testa- 
ment “all of my right, title and interest in Rogers and Breece Funeral 
Home, including accounts receivable, rolling stock, fixtures and equip- 
ment,” and including a vacant lot that forms a part of Rogers and 
Breece Funeral Home, to his sons, Oscar P. Breece, Jr., Bobby 
Breece, and to his brother, Wilbur Breece. These tracts of land and 
the buildings thereon were owned by Oscar P. Breece and wife, Mary 
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J. Breece, as tenants by the entireties. Obviously, upon a fair and 
reasonable construction of his will, Oscar P. Breece, in his purported 
disposition of this property of Rogers and Breece Funeral Home, 
acted under the mistaken belief that he was the sole owner thereof, 

Oscar P. Breece devises in Jtem Fourth of his last will and testa- 
ment “all other property of which I shall die seized and possessed or 
to which I shall be entitled, the same at this time consisting of prop- 
erty in Norwood Street in the City of Fayetteville, designated at 
1102 and 1104; also property on Russell Street in the City of Fay- 
etteville, designated as 532, 534, 536, and 538; also vacant property 
on the west side of ‘C’ Street in said city and my farm lands in 
Gray’s Creek Township, to have and to hold for the term of her 
natural life and at her death to mv sons, Oscar Breece, Jr., and 
Bobby Breece, and to my beloved daughter, Mary Lee Breece Tart, 
as tenants in common in fee simple forever.” Oscar P. Breece at the 
time of his death owned in fee simple a house and lot at 1104 Nor- 
wood Street, Fayetteville, North Carolina. The house and lot at 
1102 Norwood Street, Fayetteville, North Carolina, was held by 
Oscar P. Breece and wife, Mary J. Breece, as tenants by the entire- 
ties. At the time of his death Oscar P. Breece owned in fee simple 
four houses and lots on Russell Street, Fayetteville, North Carolina. 
A vacant lot on “C” Street, Fayetteville, North Carolina, was owned 
in fee simple by Oscar P. Breece. The farm lands in Gray’s Creek 
Township were owned by testator and his wife, Mary J. Breece, as 
tenants by the entireties. There was a vacant lot on Belmont Circle 
in the city of Fayetteville owned by Oscar P. Breece and wife, Mary 
J. Breece, as tenants by the entirety. Obviously, upon a fair and 
reasonable construction of his will, Oscar P. Breece, in his purported 
disposition of this property, acted under the mistaken belief that he 
was the sole owner of all these tracts of land referred to in Item 
Fourth of his will. 


Oscar P. Breece devises in Item Fifth of his will to his beloved 
wife, Mary J. Breece, the house and lot in the city of Fayetteville 
in which they lived, together with the vacant property forming a 
part thereof, in fee simple. He also bequeathed to his wife in this 
item of his will all household and kitchen furniture and furnishings 
in the house. This house and lot, together with the household and 
kitchen furniture and furnishings were owned by Mary J. Breece, 
his wife, in fee simple. It is manifest, upon a fair and reasonable con- 
struction of his will, that Oscar P. Breece, in his purported disposi- 
tion of this property to his wife, acted under the mistaken belief, as 
so many husbands do, that he was the sole owner thereof, and that 
what belonged to his wife belonged to him. 
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In Lamb v. Lamb, 226 N.C. 662, 40 S.E. 2d 29, this Court, in 
accordance with prior decisions, said: ‘“(I)f, upon a fair and rea- 
sonable construction of the will, the testator, in a purported disposal 
of the beneficiary’s property, has mistaken it to be his own, the law 
will not imply the necessity of election.” This statement is quoted 
with approval in Burch v. Sutton, swora, and in Bank v. Barbee, 
supra. 

Respondent appellants cite and stress 7T’rust Co. v. Burrus, 230 
N.C. 592, 55 S.E. 2d 183. As stated in substance in Burch v, Sutton, 
supra, on account of factual differences, and in the light of our most 
recent decisions, Trust Co. v. Burrus does not control with reference 
to the factual situation under consideration in the instant case. 

Oscar P. Breece’s last will and testament, which is the only basis 
on which the doctrine of equitable election may be invoked, contains 
no provision that manifests an intent that an election was required 
by his beloved widow, Mary J. Breece. It is significant that his 
widow and his daughter, Mary Lee Breece Tart, respondents, did 
not appeal, and they, by their counsel, have signed petitioners’ brief 
asking that Judge Bailey’s judgment be affirmed. Judge Bailey’s 
judgment was correct, and is affirmed, and all of respondent appel- 
lants’ assignments of error are overruled. 

Affirmed. 


JOHN T. MOODY v. HARRY KERSEY, INprvipvuatty, aNnD PIEDMONT STEEL 
ERECTING CO., A CORPORATION. 


(Filed 20 June, 1967.) 


1. Negligence § 1— 

Negligence is the failure on the part of defendant to exercise proper 
care in the performance of some legal duty which the defendant owes the 
plaintiff under the circumstances, which failure proximately causes injury 
which could have been reasonably foreseen. 


2. Pleadings § 28— 
A plaintiff must make out his case as alleged in the complaint. 


8. Master and Servant § 32— Evidence of negligence of steel erect- 
ing company resulting in injury to employee of construction company 
held for jury. 

The evidence tended to show that the operator of a crane, pursuant to 
his employment by a steel erecting company, was lifting a heavy chute so 
that its top could be fastened to the top of the elevator shaft of the struc- 
ture and its lower end to the steel framework some 30 feet below. The 
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evidence further tended to show that the crane operator was following the 
signals of a signalman who was standing at the top of the elevator shaft, 
that the chute was maneuvered so that the signalman could and did fasten 
one end to the top of the elevator shaft by one bolt, that the signalman 
was inexperienced in the work to the knowledge of the crane operator, 
that the signalman gave the signal to lower the chute, that when the chute 
was lowered its weight pulled through the one bolt and fell, as should 
have been foreseen, causing injury to plaintiff, an employee of the con- 
struction company who was waiting to fasten the bottom of the chute to 
the framework. The crane operator testified that he would not have 
lowered the chute had he known that only one bolt had been inserted and 
that he did not inquire of the signalman how many bolts had been in- 
serted before he undertcok to lower the chute. Held: The evidence is 
sufficient to be submitted to the jury on the question of the negligence of 
the operator of the crane in relying on the judgment of an inexperienced 
workman and in failing to inquire or investigate as to the manner in 
which the chute had been bolted at the top. 


4. Negligence § 26— 

Nonsuit for contributory negligence is proper only when the evidence, 
considered in the light most favorable to plaintitf and resolving all con- 
flicts therein in his favor, establishes this defense as the sole reasonable 
inference. 


5. Negligence § 4— 
A person in control of machinery in a hazardous operation is under duty 
to exercise a degree of care commensurate with the dangerous character 
of the operation. 


6. Master and Servant § 29— 


An employee will not be heid guilty of contributory negligence as a 
matter of law merely because he accepts hazardous employment in «an 
established trade. 


7. Master and Servant §§ 34, 84— Crane operator held employee of 
steel erecting company and not construction company. 

Defendant leased a crane with operator to a construction company, the 
crane operator being in sole charge of the manner in which materials and 
parts should be elevated for the performance of the construction work, 
and the construction company giving only instructions as to the position 
to which the materials and parts should be carried in the performance of 
the work. Held: The crane operator was an employee of the crane com- 
pany and was not a special employee or agent of the construction com- 
pany, and therefore the Workmen’s Compensation Act does not precinude 
recovery by an employee of the construction company for injury resulting 
from the negligence operation of the crane. 


AppraL by plaintiff from Latham, S.J., 7 November 1966 Civil 
Session of GuitForpD (Greensboro Division). 

Civil action by plaintiff to recover for personal injuries suffered 
when a heavy metal chute suspended from a crane operated by the 
individual defendant, an emplovee and officer of the corporate de- 
fendant, fell a short distance and bounced onto plaintiff’s foot. 
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On 16 July 1963, North State Pyrophyllite Company (herein- 
after referred to as North State), was constructing a new batching 
plant upon its premises near Greensboro. The plans called for a 
building on top of which would be installed three large storage tanks, 
an elevator tower or shaft, mixing bins, and a metal Y-shaped chute 
connecting the elevator shaft and the mixing bins. North State had 
contracted with defendant Piedmont Steel Erecting Company (here- 
inafter referred to as Piedmont) for Piedmont to do certain steel 
construction work involving the placing of certain pieces of steel by 
use of Piedmont’s crane. 

On 16 July 1963 a metal chute approximately thirty feet in 
length and weighing 2000 to 2500 pounds had heen assembled on the 
ground near the building. Piedmont was to use its crane to lift the 
chute into position so that it could be fastened at one end to the top 
of the elevator shaft and at the lower end to a steel framework some 
thirty feet immediately below the top of the elevator shaft. Defend- 
ant Kersey was to operate the crane. 

That morning two employees of Piedmont, who usually acted as 
signalmen for Kersey, came to work in an intoxicated condition. 
Kersey sent them home and decided to abandon the operation for 
that day. However, one Ray Jefferson, an employee of North State 
and the immediate supervisor of plaintiff, vclunteered to act as 
Kersey’s signalman. Jefferson was inexperienced as a signalman, but 
plaintiff’s evidence shows Jefferson had acted as signalman for Kersey 
at least once some three years prior to the accident. 

Agreeing to Jefferson’s offer to act as signalman, Kersey rode 
Jefferson on the crane cable to a platform on top of the elevator 
shaft sixty feet above the ground. Plaintiff, an emplovee of North 
State, and two employees of the corporate defendant were located 
approximately thirty feet below Jefferson on the framework. Kersey 
was dependent upon Jefferson’s signals in the operation of the crane, 
as Kersey could only see the area around the top of the elevator 
shaft. The rest of the operational area was obscured from Kersev’s 
view by the building and two large tanks. The chute was attached to 
the crane cable and, pursuant to signals given by Jefferson, Kersey 
operated the crane so as to life the chute to the place where it was 
to be attached. Plaintiff and the two emplovees of Piedmont were 
attempting to position the lower part of the chute, and Jefferson 
fastened the top of the chute to the elevator shaft by inserting one 
bolt. There is some conflict concerning a conversation that then en- 
sued between Jefferson and Kersey as to the bolting of the top of 
the chute, which will be more fully discussed in the opinion. Follow- 
ing the conversation, Jefferson gave a signal to lower the chute and 
Kersey began to slacken the cable so as to lower the bottom end of 
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the chute slightly. The weight of the chute caused it to tear away 
from the bolt and fall a few feet, striking plaintiff’s right foot, caus- 
ing personal injuries. 

Plaintiff alleged that defendants were negligent in that: 


“(a) He carelessly and negligently operated his crane in 
such a manner that he ‘slacked off’ the cable too rapidly and 
caused said chute to tear away from the bolt holding it when 
he knew, or should have known by the exercise of reasonable 
eare, that the one bolt would not be able to hold the chute if 
the weight of same were exerted against the bolt; 

“(b) He was careless and negligent in relying on the signals 
of Ray Jefferson, who was an inexperienced signalman, and par- 
ticularly so on account of the very hazardous undertaking that 
he was engaged in; 

“(c) That .. . Kersey .. . negligently failed to make 
any personal investigation of the chute, the bolt holding the 
same, or view the work area and the position of the plaintiff and 
the other men in the vicinity, before he undertook to lower the 
chute; 

“(d) . . . (T)he crane being then and there operated by 
the defendant Kersey, which said crane was owned by the de- 
fendant Piedmont Steel Erecting Co., was in a bad state of re- 
pair and faulty operational condition, which the defendant Ker- 
sey had knowledge thereof; 

“(e) That the defendant Kersey was further careless and 
negligent in that he failed to warn the plaintiff and the other 
men standing in the zone of danger to withdraw temporarily 
from the area until he had slackened up on the cable and low- 
ered the chute; 

“(f) That on said occasion, the defendant Kersey did not 
have the crane he was operating under proper control, and he 
failed to exercise the due care required of him, in order that he 
would not harm and injure the plaintiff.” 


At the close of plaintiff’s evidence, the trial court allowed de- 
fendants’ motion for judgment of nonsuit. Plaintiff appealed. 


Benjamin D,. Haines for plaintiff appellant. 
Dupree, Weaver, Horton, Cockman & Alvis for defendant ap- 
pellees. 


Brancy, J. The sole question presented by this appeal is: Did 
the trial court err in entering the judgment of nonsuit at the close 
of plaintiff’s evidence? 
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Defendants contend there is not sufficient evidence of actionable 
negligence to permit the issue to be submitted to a jury. 

We find no evidence in the record that will allow the reasonable 
inference that the signals given by Jefferson were the proxi- 
mate cause of plaintiff’s injury. The signals given by him allowed 
defendant Kersey, without difficulty, to raise the chute from the 
ground and place it in position to be properly secured. All the evi- 
dence shows that Jefferson gave comprehensible signals and that 
there was no mishap as a result of misunderstanding of signals given 
by Jefferson to Kersey. 


“In an action for recovery of damages for injury resulting 
from actionable negligence the plaintiff must show: (1) That 
there has been a failure on the part of defendant to exercise 
proper care in the performance of some legal duty which the 
defendant owed the plaintiff under the circumstances in which 
they were placed; and (2) That such negligent breach of duty 
was the proximate cause of the injury, a cause that produced 
the result in continuous sequence, and without which it would 
not have occurred, and one from which any man of ordinary 
prudence could have foreseen that such result was probable un- 
der the facts as they existed. Whitt v. Rand, 187 N.C. 805, 123 
S.E. 84; Murray v. R. R., 218 N.C. 392, 11 S.E. 2d 326; Mills 
v. Moore, 219 N.C, 25, 12 S.E. 2d 661; Mitchell v. Melts, post, 
793. See, also, Stephens v. Lumber Co., 191 N.C. 28, 131 SE. 
314.” Luttrell v. Mineral Co., 220 N.C. 782, 18 S.E. 2d 412, 


Further, plaintiff offered no evidence to sustain his allegations 
that defendant Kersey did not have the crane under proper control, 
or that the crane was in a bad state of repair and in faulty opera- 
tional condition. Nor was there any evidence that Kersey “slacked 
off” the cable too rapidly, thereby causing the chute to tear away 
from the bolt holding it. 


“A plaintiff must make out his case secundum allegata. 
Barnes v. Caulbourne, 240 N.C. 721, 83 S.E. 2d 898. There can 
be no recovery except on the case made by his pleadings. Collas 
v. Regan, 240 N.C. 472, 82 S.E. 2d 215. Proof without allega- 
tion is no better than allegation without proof. Messick v. Turn- 
age, 240 N.C. 625, 83 S.E. 2d 654. When there is a material 
variance between allegation and proof, motion for judgment of 
nonsuit will be allowed. Suggs v. Braxton, 227 N.C. 50, 40 S.E. 
2d 470.” Andrews v. Bruton, 242 N.C. 98, 86 S.E. 2d 786. 


Thus plaintiff’s case must rest on whether there is sufficient evi- 
dence to go to a jury on plaintiff’s allegations that defendant Kersey 
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was negligent in failing to make any personal investigation of the 
chute or the bolt holding the same, or that defendant negligently 
“slacked off” the cable when he knew, or should have known, that 
the one bolt would not hold the chute. Clearly, the condition of the 
chute before it left the ground in no way contributed to plaintifi’s 
injury. Plaintiff’s contention that defendant should have made a 
personal investigation of the chute or the bolt holding the same, or 
that defendant Kersey should have known there was only one bolt 
holding the chute, must be limited to information received from 
plaintiff’s fcllow employee, Jefferson. Defendant Kersey was op- 
erating the crane, and in order to have made a personal investiga- 
tion he would have been forced to abandon the controls of the crane, 
climb the boom of the crane, and jump from the boom to the plat- 
form, or he would have had to lay the boom on the platform and 
climb to the platform, which would have resulted in displacing the 
chute from the desired position. To follow either of such courses 
would not be the choice of a reasonably prudent man. “Negligence 
is the failure to exercise that degree of care for others’ safety which 
a reasonably prudent man under like circumstances would exercise.” 
Strong’s N. C. Index, Vol. 3, Negligence, Sec. 1 (Supp.). Sparks v. 
Phipps, 255 N.C. 657, 122 S.E, 2d 496. 

Defendant Kersey, by adverse examination offered by plaintiff, 
stated: “I don’t remember Ray Jefferson advising me that there was 
only one bolt holding the chute. He said he had the top bolted and 
I asked him would it help any if we lowered it a little bit. 
and he said yes. I said, ‘You give me a signal.’ He gave me a regular 
hand signal for slacking the load down a little bit. . . . I did not 
make any inquiry of Mr. Jefferson as to how many belts were hold- 
ing the chute before I undertook to lower it. The reason was he said 
that he had the top bolted. . . . If I had known at that time that 
only one bolt was holding this chute, I would not have undertaken 
to lower the chute. I thought Jefferson had all the bolts across the 
top.” (Italics ours.) 

In this connection John T. Moody, the plaintiff, testified: “Im- 
mediately before the accident, I heard some conversation between 
Ray Jefferson and the defendant Harrv Kersey. The only thing I 
heard them say was that one bolt was in the chute. J am talking 
about Mr. Jefferson. I heard him say that it was only one bolt. I 
did not hear Mr. Kersey make any response to that statement. Im- 
mediately after I heard Mr. Jefferson make that statement, that was 
when they lowered —I did observe the chute being lowered immedi- 
ately before it fell; . . .” 

Ray Jefferson, assistant superintendent in charge of maintenance 
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for North State Pyrophyllite Company, testified: “I have not had 
previous experience as a signalman in steel erection. A few times I 
had worked with Mr. Kersey on other jobs prior to this one in put- 
ting up chutes. I have never been employed as a signalman for a 
crane operator. . . . It is very difficult to recall! exactly what I 
said before I gave the hand signal to Mr. Kersey. I know that I 
hollered, ‘I have got it bolted,’ when I got the bolt in.” 

Upon a motion for judgment of nonsuit the evidence intro- 
duced by plaintiff 1s to be interpreted in the light most favorable to 
him, all conflicts therein are to be resolved in his favor, and all rea- 
sonable inferences therefrom which are favorable to him are to be 
drawn. Lewis v. Barnhill, 267 N.C. 457, 148 S.E. 2d 536. 

We recognize the principle that a person is not bound to antici- 
pate negligent acts or omissions on the part of others, but in the ab- 
sence of anything which gives, or should give, notice to the contrary, 
he is entitled to assume that every other person will perform his 
duty and that he will not be exposed to danger which can come to 
him only by violation of duty by such other person. Weavil v. 
Myers, 243 N.C. 386, 90 S.E. 2d 738. 

In the instant case defendant Kersey was in control of ma- 
chinery being used in a hazardous operation, and he was obliged to 
exercise a degree of care commensurate with the dangerous char- 
acter of the operation. Strong’s N. C. Index, Vol. 3, Negligence, Sec. 
4, p. 445. When his regular signalman became unavailable, he elected 
to proceed with Jefferson, a person who had acted in this capacity, 
at most, on one other occasion. Shortly before plaintiff’s injury, de- 
fendant Kersey was talking to Jefferson. He could hear Jefferson, 
and Jefferson could hear him. Although Kersey states that he would 
not have lowered the chute had he known there was only one bolt, 
it may be found he relied on the judgment of an inexperienced work- 
man and failed to make any inquiry or investigation as to the man- 
ner in which the chute was bolted. Further, defendant states that he 
did not remember Jefferson advising him that there was onlv one 
bolt holding the chute. There was evidence from plaintiff, who was 
approximately thirty feet away, that he heard Jefferson say “that 
one bolt was in the chute” shortly before he was injured. Kersey’s 
testimony tends to confirm that shortly before plaintiff was injured 
he could hear Jefferson and that statements were made relative to 
bolting the chute at that time. This evidence allows a reasonable in- 
ference that defendant knew, or by the exercise of reasonable care 
should have known, that there was only one bolt in the chute, and 
that he could have reasonably foreseen that the bolt would pull 
through the metal when he “slacked off,” so that the weight of the 
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chute came onto the bolt. Further, that he could have reasonably 
foreseen that some injurious result was probable under the circum- 
stances. Thus, we hold there was sufficient evidence of negligence to 
survive the motion of nonsuit. 

Plaintiff cannot be held guilty of contributory negligence as a 
matter of law. His mere presence on the job is not sufficient to infer 
negligence. 

“Men may properly and lawfully do work that is essentially 
dangerous in its nature, and a person engaged in the performance 
of such work may know that it is dangerous, and yet not be guilty 
of contributory negligence in the performance thereof, unless he vol- 
untarily and unnecessarily exposes himself to the danger.” 38 Am. 
Jur., Negligence, § 182, p. 860. Plaintiff was engaged in new duties 
and was attempting to position the lower end of the chute. This 
operation demanded his undivided attention. The fact that the per- 
son who was doing the signalling and securing the chute above him 
was his immediate superior is compatible with the assumption that 
he would not be exposed to a danger which would come from a vio- 
lation of a duty by such other person. Weavil uv. Alyers, supra; 
Lewis v. Barnhill, supra. The only possible notice of danger came 
from Jefferson, his immediate superior, who stated that he had fas- 
tened one bolt. Whether this was sufficient to give notice of a negli- 
gent act by Jefferson is a question for the jury. 


“(M)otion for nonsuit may not be allowed on the ground 
of contributory negligence unless plaintiff’s own evidence estab- 
lishes such negligence so clearly that no other conelusion can 
reasonably be drawn therefrom.” Lewis v. Barnhill, supra. 


Finally, defendants contend that Kersey was the special emplovee 
or agent of plaintiff’s employer, North State Pyrophyllite Company, 
and therefore was under North Carolina Workmen’s Compensation 
Act. In the case of Weaver v. Bennett, 259 N.C. 16, 129 S.E. 2d 610, 
Bobbitt, J., speaking for the Court, said: 


“} The crucial test in determining whether a servant fur- 
nished by one person to another becomes the employee of the 
person to whom he is loaned is whether he passes under the 
latter’s right of contro] with regard not only to the work to be 
done but also to the manner of performing it. (Citations.) 

«(3 A servant is the employe of the person who has the 
right of controlling the manner of his performance of the work, 
irrespective of whether he actually exercises that control or not. 
(citations) 
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‘““‘4. Where one is engaged in the business of renting out 
trucks, automobiles, cranes, or any other machine, and furnishes 
a driver or operator as part of the hiring, there is a factual pre- 
sumption that the operator remains in the employ of his orig- 
inal master, and, unless that presumption is overcome by evi- 
dence that the borrowing employer in fact assumes control of 
the employe’s manner of performing the work, the servant re- 
mains in the service of his original employer. (citations)’ ” 


Here, Kersey was employed by Piedmont Steel Erecting Com- 
pany, a corporation, and was operating a crane which belonged to 
the corporation. The company was paid an hourly rate. The record 
does not reveal there was any other person on the job as a crane op- 
erator. When Kersey’s signalmen arrived in an intoxicated condi- 
tion, 1t was clearly Kersey’s decision as to whether the crane would 
be operated that day. The only instructions given by North State 
or its employees to Kersey was where the chute was to be carried 
so as to be in position for final erection. How he moved the chute 
into position was left entirely to his skill, ability, and judgment. 
The signals given by Jefferson were not orders but merely informa- 
tion necessary for proper operation of the crane, since Kersey could 
not visually position the chute. The fact that Kersey was an officer 
of the corporation would not prevent the corporation from furnish- 
ing other operators on this particular job. Thus, there is not suffi- 
cient evidence to overcome the factual presumption that the op- 
erator remained in the employ of his original master, Piedmont Steel 
Erecting Company. Nor is there sufficient evidence to show that 
North State, or its employees, assumed control over Kersey’s man- 
ner of operating the crane so as to make Kersey a special employee 
or agent of North State. Weaver v. Bennett, supra; Lewis v. Barn- 
hill, supra; McWilhams v. Parham, 269 N.C. 162, 152 S.E. 2d 117. 

For reasons stated, there was error in granting defendants’ mo- 
tion for nonsuit. 

Reversed. 


STATE OF NORTH CAROLINA v. R. H. McLAWHORN. 
(Filed 20 June, 1967.) 


1. Homicide § 20— 
Testimony of two witnesses for the State that they saw defendant fire 
a pistol and that immediately thereafter deceased fell, mortally wounded, 
exclaiming that he had been hit, is clearly sufficient to make out a case 
for the jury. 
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2. Criminal Law § 84— 

It is competent for the State to introduce testimony that its witness 
had previously made substantially the same statement as he had given in 
his testimony at the trial for the purpose of corroborating the witness. 
The fact that the statement made to corroborate the witness was hot 
made in the presence of defendant and that the witness had not first 
testified that he had talked with the corroborating witness is immaterial. 


8. Homicide § 27— Defendant's evidence held not to raise questions of 
provocation or self-defense. 

The State’s evidence tended to show a fight between a sailor and five 
Marines at the entrance to a motel, that defendant, in charge of running 
the motel, told the combatants to “break it up,” that four of the Marines 
were pulling the fifth Marine away and had gotten to the gate, when the 
fifth Marine broke away and started back, that defendant was seen to 
fire a pistol, and immediately thereafter the fifth Marine claimed he had 
been hit. Defendant’s testimony was that he did not fire the shot which 
caused the death. Heid: The State’s evidence does not raise the questions 
of legal provocation or self-defense, and therefore it was not error for the 
court to fail to charge upon either of these matters. 


4. Same— 

Where the State’s evidence tends to show that defendant intentionally 
shot deceased with a deadly weapon, inflicting mortal injury, and defend- 
ant depends solely on his contention that he did not fire the shot which 
caused the death, the question of an accidental killing is not presented, 
and the court did not commit error in failing to charge upon defendant’s 
contention of an accidental killing, the court having charged the jury that 
the burden was on the State to prove that defendant intentionally shot de- 
eeased in order to sustain conviction. 


5. Homicide § 7— 

The evidence tended to show that the proprietor of a motel ordered five 
Marines to leave the premises after a fight with a sailor, that, pursuant 
to the order, four of the Marines had pulled the fifth Marine to the gate 
when the fifth Marine broke away and started back. unarmed, that the 
proprietor of the motel shot him after he had gone three or four feet, 
notwithstanding there was no reason to believe his companions would not 
be able to control him, Held: The evidence does not raise the question of 
provocation sufficient to warrant the proprietor in slaving the trespasser, 


6. Homicide § 10— 
The right to kill in defense of another cannot exceed such other’s right 
to kill] in his own defense, including the requirement of reasonable appre- 
hension of death or great bodily harm. 


7. Criminal Law § 107— 

Where none of defendant’s evidence located him at a place from which 
it would have been impossible for him to have committed the crime, the 
evidence does not raise the question of alibi, and it is not error for the 
eourt to fail to charge thereon. 


AppEaL by defendant from Peel, J., 31 October 1966 Session of 
LENOIR. 
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Defendant, indicted for murder in the first degree for killing 
Harry H. Brown on 26 August 1966, was tried for murder in the 
second degree by a jury selected from a panel summoned from 
Wayne County. 

The evidence for the State tended to establish these facts: About 
midnight on 26 August 1966, five Marines from Camp Lejeune 
(Freeman, Quinlivan, Kolonick, Brown, and Compton), each of 
whom had previously consumed five or six cans of beer, went to the 
Cadillac Motel, located on Highway 70 outside of Kinston. “Three 
boys went in the back’; the other two remained in the front office 
and talked with Mr. Griffin, the clerk. After thirty minutes the 
three rejoined the two in the office, and all decided to leave. As 
they walked toward their car, a sailor (Ronald K. Richards) and 
his girl drove up. The sailor went into the office, leaving the girl in 
the car. The Marines immediately walked to the car and one of them 
said to the girl, “Give me a kiss, honey.” The sailor came out of 
the office, and they turned to go, “laughing because of the sailor 
and girl being there.”” When the sailor demanded to know why they 
were laughing, the five started toward him. He reached into the car, 
got an unloaded pistol, and pointed it at them. This maneuver stop- 
ped the Marines in their tracks for 15-20 seconds, but, when the 
sailor did nothing with the pistol, one of them made the statement 
that it was not loaded. The five started at him again. As they came 
at him, the sailor tossed the pistol to the front seat of his car, be- 
side the girl. Brown, the Marine who was later shot, reached him 
first. The sailor struck Brown, and a wrestling match ensued with 
the other four Marines “in a bunch around Brown and the sailor.” 
Griffin and defendant McLawhorn rushed out of the office, and 
Griffin yelled, “Break it up.” Brown’s companions then tried to pull 
him away from the sailor. When he resisted their efforts, defendant 
went back into the motel and came out with a small, shiny revolver. 
When the Marines saw the pistol, they “really started pulling on 
Brown to go back.” Five to ten seconds later, they had gotten Brown 
about 40 feet from the sailor’s car and were pushing him out of the 
entrance gate, when he got away from them—three or four feet. 
They heard a small “crack” and saw Brown double up, clutching 
his abdomen. He said he was hit. At that time, defendant ran around 
the building. As the Marines examined Brown for a wound, defend- 
ant came up, and one said to him, “You shot mv buddy.” Defend- 
ant’s reply was, “If I wanted to shoot him, I would.” His companions 
then took Brown to the Naval Hospital at Lejeune. A small caliber 
bullet, which had entered his body on the left side and had traveled 
“cross-wise and up,” was removed from the opposite side of his 
abdomen. He died within 24 hours as a result of the bullet wound. 
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Three of the Marines testified. Two, Freeman and Quinlivan, 
said that they did not see the shot fired. The third, Kolonick, testi- 
fied: “I was looking at McLawhorn when I heard the crack. I saw 
the pistol in his hand at that time. That is where the shot came 
from.” The fourth, Compton, had he been present at the trial, would 
have testified that he could not see who did the shooting. 

Defendant testified that he did not shoot Brown. He said he was 
standing in the door of the motel when the Marines pushed the sailor 
over the hood of his car. He saw the sailor get loose and get his gun 
out and point it at the Marines. When he heard him pull the lever 
back, he stepped out of the door into the yard and told them that if 
they did not break it up and leave, he would call the sheriff or the 
military police. He said, “(S)o I turned around to go hack in the 
office and was going to the phone . . . up in the front of the house, 
and before I could get up there, I heard . . . a shot. Well, I had 
just stepped out of the office and started to the front of the house to 
use the phone.” On cross-examination, he said, “I was in the office 
when the shooting happened. I missed seeing the shooting.” De- 
fendant’s testimony further tended to show: He did not cwn a pistol, 
and no one at the motel owned one. It is about 60 feet from the office 
of the motel to the driveway. Griffin left the motel the day that de- 
fendant was pointed out as the one who had done the shooting, and 
defendant has not been able to find him since. On cross-examination, 
defendant admitted that he had been convicted of ‘‘narcoties,” aid- 
ing and abetting in breaking and entering, speeding, and forgery. 

Defendant called the sailor, Richards, as an adverse witness. On 
direct examination, he testified that, on the morning after the shoot- 
ing, he had told the deputy sheriff and military police that defend- 
ant was not the one with the gun; that it was Griffin who shot 
Brown. On cross-examination by the solicitor, his testimony tended 
to show: At the time he made the statement that Griffin had done 
the shooting, he himself was accused of it, because “they” thought 
a larger caliber bullet had entered Brown than the one which was 
removed, and he didn’t care whom he accused. His pistol, which had 
been taken from him, had not been loaded. All his bullets were in 
the trunk of the car. He was angry with Brown, because he thought 
he was the one who had tried to get into the car with his fiancee, 
and he struck Brown, who never struck him. It was Griffin who had 
attempted to break up the fight between him and the Marines. It 
was after he had put his pistol back into his automobile that de- 
fendant came out of the motel with a pistol and said to the Ma- 
rines: “He may not have enough nerve to shoot you, but I do.” De- 
fendant then told them to leave the premises. They had gone about 
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60 feet with Brown when he advanced in front of him (Richards), 
and defendant fired the shot. Defendant then went to the rear of 
the Richards car and somebody said, “You shot me.” Defendant’s 
reply was, “If I had wanted to shoot you, I would have aimed at 
you.” Griffin then said, “Everything is O. K.; that was just a 
blank; pull your car over here.” Richards then went into the motel 
for the night. He has since married the girl who was with him. 

Deputy Sheriff Dawson testified that Richards had told him 
Griffin had done the shooting and that Freeman said defendant was 
not the one who fired the shot. 

From a conviction of murder in the second degree and a sentence 
of imprisonment for not less than 15 nor more than 18 years, de- 
fendant appealed. 


T. W. Bruton, Attorney General; Ralph Moody, Deputy Attor- 
ney General, for the State. 
C. E. Gerrans for defendant. 


SHarp, J. The evidence reveals that only one shot was fired at 
the time deceased received the bullet wound which caused his death. 
The State, having adduced testimony from two witnesses that they 
saw defendant fire a pistol and that immediately thereafter Brown 
fell, exclaiming that he had been hit, clearly made out a case for 
the jury. State v. Smith, 268 N.C. 659, 151 S.E. 2d 596; State v. 
Downey, 253 N.C. 348, 117 S.E. 2d 39; State v. Brooks, 228 N.C. 
68, 44 S.E. 2d 482. Defendant’s assignment of error based upon the 
denial of his motion for nonsuit is overtuled. 

Over defendant’s objection, and for the purpose of corroborating 
the witnesses Kolonick, Freeman, and Quinlivan, the court permit- 
ted the last witness for the State, a Marine sergeant with the Crim- 
inal Investigation Department, to testify that Kolonick told him on 
the morning after the shooting that he had seen defendant fire the 
gun, and that the other two said they had seen defendant with it 
in his hand. Defendant assigns the admission of these statements as 
error, for that (1) they were not made in defendant’s presence, and 
(2) the three witnesses had not first testified that they had spoken 
with the witness Bennett. This assignment of error is overruled upon 
the authority of State v. Brown, 249 N.C. 271, 106 S.E. 2d 232, 
wherein Winborne, C.J., said: “(I)t is competent to corroborate a 
witness by showing that he has previously made the same statement 
as to the transaction as that given by him in his testimony, and that 
it is not necessary to ask the witness to whom such former state- 
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ment, offered in corroboration, was made.” Id. at 274, 106 S.E. 2d 
at 235. 

The court charged the jury that if the State had satisfied them 
beyond a reasonable doubt from the evidence that defendant had 
intentionally shot Brown with a pistol, thereby inflicting a wound 
which caused his death, the presumption would arise that the kill- 
ing was unlawful and that it was done with malice, and that the 
burden then devolved upon defendant to satisfy the Jury “of such 
facts and circumstances, that is, the legal provocation that will rob 
the crime of malice and thus reduce it to manslaughter.” State v. 
Mangum, 245 N.C. 328, 96 S.E. 2d 39; State v. Utley, 223 N.C. 39, 
25 8.E. 2d 195. 

The judge thereafter gave the following contentions in behalf of 
defendant: (1) that defendant did not fire the shot which caused 
Brown’s death; and (2) that if the jury should find that he did fire 
the shot, the shooting was without malice because he fired at a tres- 
passer who had been ordered to leave but showed “signs that he 
was not leaving.” In giving the final mandate, the court instructed 
the jury that if they found beyond a reasonable doubt that defend- 
ant intentionally shot Brown with a pistol! and inflicted a wound 
which caused his death, nothing else appearing, defendant would be 
guilty of murder in the second degree, and that would be their ver- 
dict unless defendant had shown to their satisfaction “that he was 
not acting with malice but wpon leqal provocation, as the court has 
defined that term to mean to you.” (Emphasis added.) If defendant 
had carried his burden, the Jurors were instructed to acquit him of 
murder in the second degree and to consider whether he was guilty 
of manslaughter. 

At no time in his charge did the judge define legal provocation. 
Defendant assigns this omission and the failure of the court to tcl! 
the jury what were the “facts and circumstances, that is, the legal 
provocation arising on the evidence, that would reduce the crime 
from second degree murder to manslaughter or that would excuse 
it altogether.” He further assigns as error the failure of the court 
to charge upon accident, self-defense, and alibi. 

Defendant offered no evidence of legal provocation, self-defense, 
or accident. His defense was that he did not fire the shot which 
caused Brown’s death; that at the time of the shooting he had just 
stepped out of the office and started to the front of the house to use 
the phone or that he was in the office 40-60 feet away from the group 
in the yard. (He testified both ways.) Therefore, if anv testimony 
required the trial judge to charge upon the legal provocation which 
would rebut the presumption of malice arising from an intentional 
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killing with a deadly weapon, it must be found in the State’s evi- 
dence. A defendant is entitled to whatever advantage the State’s 
evidence may afford him. State v. Downey, supra; State v. Crisp, 
244 N.C. 407, 94 S.E. 2d 402. 

The State’s evidence contains no suggestion that defendant shot 
Brown accidentally. There is evidence that immediately after the 
shot was fired Griffin said, “Everything is O. K., that was just a 
blank.” There was, however, no evidence that a pistol loaded with 
blanks was kept in the motel office for the purpose of frightening 
away trespassers. Nor was there anv suggestion in the testimony 
that defendant thcught the pistol contained blanks instead of live 
ammunition. Indeed, defendant testified that there was no pistol at 
the motel. The sailor, he said, could have shot Brown. The court did 
not err in failing to charge that defendant contended the killing was 
accidental. A defendant’s assertion of accident is, of course, not an 
affirmative defense but merely a denial that he has committed an 
intentional killing. State v. Phillips, 264 N.C. 508, 142 S.E. 2d 337. 
In this case, the court instructed the jury explicitly that, in order to 
convict defendant, the State was required to prove that he had 
intentionally shot Brown. 

If one kills another with a deadly weapon by reason of provo- 
cation “such as would naturally and reasonably arouse the passions 
of an ordinary man beyond his power of control,” this sudden pas- 
sion will rebut the presumption of malice, 26 Am. Jur., Homicide § 
22 (1940), and reduce murder in the second degree to manslaughter. 
State v. Watson, 222 N.C. 672, 24 S8.E. 2d 540; State vw. Merrick, 172 
N.C. 870, 90 S.E. 257; State v. Merrick, 171 N.C. 788, 8&8 S.E. 501. 

There was, however, no testimony offered by the State tending 
to show that defendant shot Brown in a sudden heat of passion 
caused by provocation which would cause an ordinary man to act so 
rashly on impulse and without due reflection. Neither Brown nor 
anyone else had made an assault upon defendant. State v. Hightower, 
226 N.C. 62, 36 S.E. 2d 649; State v. Moslei;, 213 N.C. 304, 195 S.E. 
830. Not one of the Marines had attempted to invade the motel; so 
no question arises as to his right to defend his habitation or place 
of business. State v. Miller, 267 N.C. 409, 148 S.E. 2d 279. Four of 
the Marines were attempting to leave the motel premises with the 
fifth, as defendant had ordered them to do. We may assume that de- 
fendant became incensed because Brown was resisting his companions 
in their effort to take him out of the motel vard; still, under the cir- 
cumstances here disclosed, the law does not deem Brown’s trespass 
provocation sufficient to cause a man of ordinary firmness and aver- 
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age disposition to shoot him in a transport of passion he was unable 
to control. 


“A mere trespass or entry upon one’s premises other than 
his dwelling, not amounting to a felony, is not considered sufii- 
cient provocation to warrant the owner’s using a deadly weapon 
in its defense, or sufficient provocation to arouse the degree of 
passion requisite to reduce from murder to manslaughter his 
crime in slaying the intruder, notwithstanding the killing may 
have been necessary to prevent the trespass.” 26 Am. Jur., 
Homicide § 27 (1940); see State v. Moraan, 25 N.C. 186. 


If defendant intentionally shot Brown and caused his death, he 
could excuse the homicide altogether and secure his acquittal only 
by satisfying the jury that he lawfully killed him in self-defense. 
State v. Fowler, 250 N.C. 595, 108 8.E. 2d 892. 

Undoubtedly, the proprietor of an inn, motel, or similar estab- 
lishment has a right to repel an unprovoked assault upon one of his 
guests, provided he uses no more force than is reasonably necessary 
to protect the guest. “He could not kill the assailant of his patron 
merely because the patron had been assaulted.” Steele v. State, 194 
Ark. 497, 108 S.W. 2d 474. Moreover, one may lawfully do in an- 
other’s defense only what the other might lawfully do in his own 
defense. State v. Ritter, 239 N.C. 89, 79 S.E. 2d 164; State v. Coz, 
153 N.C. 638, 69 S.E. 419. In this case it was the sailor who, by his 
own admission, started the fight. Conceding that he had cause to be 
angry, he nonetheless voluntarily, that is, aggressively, willingly, and 
without legal provocation, entered into a fight with Brown. The 
sailor, therefore, could not have invoked the doctrine of self-defense 
without first withdrawing from the fight and giving notice to his 
adversary that he had done so. State v. Church, 229 N.C. 718, 51 
SB. 2d 345; State v. Davis, 225 N.C. 117, 33 8.E. 2d 623. However, 
were we to concede, arguendo, that defendant had the right to inter- 
fere in the fight on the side of the sailor, Brown’s four companions 
were doing their best to withdraw Brown from the fight and to leave 
the premises. The evidence discloses no reason to believe that they 
and the sailor could not have controlled the resisting Brown. Fur- 
thermore, the sailor had discarded his unloaded pistol, and none of 
the Marines had displayed any deadly weapon. The State’s evidence, 
therefore, discloses no circumstances which might reasonably have 
caused defendant to believe that it was necessary for him to shoot 
Brown to save the sailor or anybody else from death or great bodily 
harm. Nor does it disclose that defendant gave Brown or the others 
any warning of his intention to shoot if they did not leave. 
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In the instant transcript, there is no evidence either of self-de- 
fense or of legal provocation which would rebut the presumption of 
malice if the jury found that defendant intentionally shot Brown 
and thereby caused his death. Thus, the court’s failure to define legal 
provocation was not error. The court’s reference to legal provocation 
and the statement of contentions in defendant’s behalf with refer- 
ence thereto was favorable rather than prejudicial to him. The judge 
would have been correct had he told the jury that if they were satis- 
fied beyond a reasonable doubt that defendant intentionally fired 
the shot which caused Brown’s death, “the entire evidence dis- 
closed no mitigating, excusing, or justifying circumstances” which 
would reduce the homicide from murder in the second degree to man- 
slaughter, or which would excuse it altogether upen the ground of 
self-defense. State v. Gregory, 208 N.C. 528, 106 S.E. 387. 

Upon this record, if defendant fired the shot which killed Brown, 
he is guilty of murder in the second degree. If he is not the man who 
pulled the trigger, he is not guilty of any crime. The judge, in his 
charge, told the jury quite plainly that “defendant contends through- 
out that he did not shoot the pistol at all.” He also charged them 
that if the State failed to satisfy them beyond a reasonable doubt 
that defendant intentionally killed deceased with a deadly weapon, 
it would be their duty to return a verdict of not guilty. Defendant 
was on the premises at the time Brown was shot and, by his own 
testimony, not over 60 feet from him at the time. If he was in the 
motel office, he could have fired the shot from the door-—- he said he 
was standing in the door when he saw the fight begin — and there is 
not the slightest evidence to negate the possibility that he could 
have fired the shot if he “had just stepped out of the office and 
started to the front of the house to use the nhone.” Defendant’s con- 
tention that the judge erred in failing to charge on alibi is, there- 
fore, also without merit. To entitle a defendant to a charge on alibi 
there must be evidence that at the time the crime was committed 
he was at a particular place which would make it impossible for him 
to have committed the crime. State v. Green, 268 N.C. 690, 151 S.E. 
2d 606. Defendant was present in the immediate area when Brown 
was felled by a shot. The only question in the case was whether he 
was the man who fired the pistol. He said he was not the man. Other 
witnesses said he was. The jury resolved the issue of fact against 
defendant, and in the trial we find 

No error. 
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CITY OF DURHAM, Petitioner, v. EASTERN REALTY COMPANY, RONALD 
A. BRUNSON anp Wire, YOALDER K. BRUNSON, RESPONDENTS. 


(Filed 20 June, 1967.) 


1. Eminent Domain § 11— 

Where property subject to a leasehold estate is condemned and appeal 
from the appraisal of the commissioners is taken to the Superior Court, 
it is discretionary with the Superior Court whether to permit a separate 
trial to ascertain the compensation due lessees, and the action of the court 
in refusing to permit separate trials to ascertain the amount due the 
owners and the amount due the lessees will not be disturbed in the ab- 
sence of a showing of abuse. 


2. Eminent Domain § 14— 

Where land subject to a leasehold estate is condemned, lessees are not 
entitled to recover their damage without regard to the owner’s recovery, 
but it is proper for the jury to fix the total value of the property and 
then ascertain what part of such total value should be awarded the 
lessees for the condemnation of their leasehold estate, although the fact 
that the property is rented advantageously, or. on the other hand is un- 
rented, is a factor to be considered in the determination of its fair 
market value. 


The fact that the court necessarily takes more time in stating the 
contentions of one party than in stating the contentions of the other is 
not alone ground for complaint. 


4. Appeal and Error § 20— 


A defendant may not complain on appeal of an error favorable to him- 
self, or matter prejudicial solely to a co-defendant. 


5. Appeal and Error § 42— 
A statement in the charge which could not have possibly misled the 
jury will not be held for prejudicial error. 
6. Eminent Domain § 14— 


A charge that the amount lessees were entitled to recover for the con- 
demnation of their leasehold estate would be the difference between the 
fair market value of the lease for the remainder of the term and the 
amount of rent stipulated in the lease, held not prejudicial error. 


7 Appeal and Error § 41— 


Exception to the admission of certain testimony cannot be sustained 
when the same witness has theretofore testified to substantially the same 
effect without objection. 


8. Appeal and Error § 1— 


The verdict of the jury upon conflicting evidence is conclusive in the 
absence of error of law in the trial. 


AppraL by Respondents Brunson from Latham, S.J., Special De- 
cember 1966 Civil Term, DurHam County Superior Court. 
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Pursuant to the authority of Chapter 40 of the General Statutes, 
the City of Durham instituted these condemnation proceedings on 
15 April 1966. The City seeks to acquire for an expressway prop- 
erty owned by Eastern Realty Company (the owner) and leascd to 
Ronald A. Brunson and wife, Yoalder K. Brunson (the lessees). It 
consists of a large brick building in which the lessees operate an 
appliance store; the lot upon which it is located has approximately 
136 feet frontage on Chapel Hill Street in the City of Durham with 
a depth of about 155 feet. 

In November 1961 the property was leased by the owners to the 
lessees for a period expiring 31 December 1971. At that time the 
lessees expended a substantial sum in improving the property, as 
did the owners. The lessees have complied with the terms of the 
lease by payment of the rent. 

The City requested the appointment of commissioners to ap- 
praise the property; upon their report the clerk signed judgment af- 
firming it, and from it the owners and the lessees appealed to the su- 
perior court. 

When the case was called for trial, the lessees sought a separate 
trial upon the theory that there was a conflict of interest between 
them and the owner. It was their position that since the lease had 
some five years to run that it had a major financial value, not lim- 
ited to the value of the freehold, and that they were entitled to an 
award in accordance with this theory. The motion was denied, and 
the lessees excepted. 

The City offered the testimony of two real estate men who were 
experienced appraisers. One gave it as his opinion that the market 
value of the property was some $93,000, which included an estimate 
of $4,200 as the fair market value of the lessees’ interest. The other 
witness offered by the City gave it as his opinion that the fair 
market value of the property was $94,000. 

The owner’s evidence tended to show through four witnesses that 
the reasonable market value of the property was $134,000, $125,000, 
$146,000 and $135,000, respectively. The same witnesses placed an 
average estimated value of the lessees’ interest in the property at 
about $4,200. 

The lessee testified that the fair market value of the unexpired 
term of their lease was $125,440. Another witness for the lessees, 
Frank Erwin, gave it as his opinion that the value of the lessees’ 
interest was $95,820. Still another witness placed a value of $94,930. 

The lessees offered evidence tending to show that when they 
leased the property in 1961 that some $20,000 was spent on improy- 
ing and modernizing it, that their sales have steadily increased each 
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year and now total more than a half million dollars a year, and that 
to obtain property of equal advantages, they would have to pay 
approximately $25,000 a year as compared with the present rental 
of $7,500 a year. 

At the conclusion of the evidence the lessees tendered the follow- 
ing issues and excepted when the court rejected them: 


“1. What amount is the Eastern Realty Company entitled 
to recover of the petitioner, City of Durham? 


wife, Yoalder K. Brunson, entitled to recover cf the petitioner, 
City of Durham? 
MAUSWEP!> chicos ; 


The following issues and answers comprise the verdict: 


“1, What total sum are the respondents, Eastern Realty 
Company and Ronald A. Brunson and wife, Yoalder K. Brun- 
son, entitled to recover of the petitioner, Citv of Durham, for 
the taking of the property described in the petition? 

“Answer: $112,500.00. 

“2. What part, if any, of the above total sum awarded are 
the respondents, Ronald A. Brunson and wife, Yoalder K. Brun- 
son, entitled to recover? 

“Answer: $8,000.00. 


Judgment was signed in accordance with the verdict, at which 
time both respondents gave notice of appeal, but only the lessees 
perfected their appeal. 


Bryant, Lipton, Bryant & Battle by James B. Maxwell, F. Gor- 
don Battle and Victor S. Bryant, Attorneys for Respondent Appel- 
lants Brunson. 

Claude V. Jones and S. F. Gantt, Attorneys for Petitioner Appel- 
lee, City of Durham. 

Spears, Spears & Barnes by Marshal! T. Spears; Haywood, 
Denny & Miller by Egbert L. Haywood, Attorneys for Respendent 
Eastern Realty Company, Appellee. 


Puixess, J. In considering this case, it must be remembered that 
only the respondents Brunson (the lessees) have perfected their ap- 
peal. The City and the owners are apparently content with the ver- 
dict. 

The lessees except to the failure of the Court to permit a separate 
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trial as to their claims. This was entirely discretionary; and the 
lessees citing no authority in support of their position, and no abuse 
being shown, the exception is overruled. 


“Under these circumstances, whether the issues relating to 
the damages, if any, sustained by (the tenants), should be de- 
termined by the same jury upon the same evidence in a single 
trial, or deferred for trial by another jury upon other evidence, 
was determinable by the court in the exercise of its discretion.” 
Barnes v. Highway Commission, 257 N.C. 507, 521, 126 8.E. 2d 
732. 


The battle ground upon which the serious issues are fought is 
upon the position of the lessees that their alleged damage should be 
determined without regard to the owner’s recovery; that the City 
should pay the owners and, in addition, should pay them, the lessees. 
While they find some authority for their contentions in other states, 
our Court has consistently held otherwise. 


“<The rule is generally recognized (though not invariably 
followed) that, where there are several interests or estates in a 
parcel of real estate taken by eminent domain, a proper method 
of fixing the value of, or damage to, each interest or estate, is 
to determine the value of, or damage to, the property as a 
whole, and then to apportion the same among the several owners 
according to their respective interests or estates, rather than 
to take each interest or estate as a unit and fix the value thereof, 
or damage thereto, separately.’ 18 Am. Jur., Eminent Domain 
§ 239; Nichols on Eminent Domain, Third Edition, Volume 4, 
§ 12.36(1); Lewis on Eminent Domain, Third Edition, Volume 
II, § 716; Annotations, 69 A.L.R. 1263 and 166 A.L.R. 1211.” 
(Quoted from Barnes v. Highway Comm., supra.) 

“It is a fundamental principle, governing condemnation pro- 
ceedings, where several interests are involved, such as estates 
for life, . . . or leaseholds, or in reversion . . . all should 
be combined in determining the value of the fee, after which 
the total value of the fee can be subdivided in satisfaction of 
the values fixed upon the various interests involved.” Carlock 
v. U. S., 538 Fed. 2d 926. 

“Tt is well established that a tenant for years under a writ- 
ten lease is an owner of property in the constitutional sense, 
and is entitled to share in the compensation when all or a part 
of the property leased is taken by eminent domain during the 
term of the lease, . . .” 27 Am. Jur., 2d, Eminent Domain, 


§ 250 
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In accordance with above authorities, we hold that when an en- 
tire piece of property is acquired by condemners, the sovereign must 
pay the reasonable market value for it. It is not required to pay an 
additional amount to a lessee, life tenant, or others having an in- 
terest, contingent, vested, or otherwise. While an advantageous lease 
is a proper factor to be considered — just as the fact that the prop- 
erty is not rented, or is unrentable, would be——in determining its 
fair market value, the condemner’s total liability is fixed when the 
fair market value of the property, considering all proper factors, 
has been established. 

What then happens to the rights of the lessee? The answer is 
clear. Since the rent he would pay, with the probability of greater 
rents in the future, are considered in determining the value of the 
property, it follows that the owner gets higher compensation be- 
cause of them. As a consequence, the owner is required to account 
to his lessee for the value of his lease. 

The lessees also claim that the Court, by its instructions and 
statement of contentions, so limited them that they did not receive 
a fair amount of the proceeds awarded to the owner to compensate 
them for their loss. It is true that they offered evidence which would 
have permitted a much larger award to them than the jury gave 
them; on the other hand, the owner’s evidence was that the lessee’s 
damage was about half of their award, which adds up to a jury 
question and, in the absence of error, affords no relief to the lessees 
here. 


The Court’s statement of the owner’s contentions requires some 
two or three pages of the case on appeal; those of the lessees require 
only one. But it is not required that the statement of the conten- 
tions be of equal length. 4 Strong’s N. C. Index, Trial, § 37, Bran- 
non v. Ellis, 240 N.C. 81, 81 S.E. 2d 196. Also, the owners made no 
request for any additional statements of their contentions, as is re- 
quired. Sherrill v. Hood, 208 N.C. 472, 181 S.E. 330. 


The lessees further complain of the Court’s instructions as io the 
factors to be considered in determining the compensation due the 
owner. However, we are of the opinion that the Court’s charge was 
favorable to the lessees in that he said “and in so doing (determin- 
ing the fair market value of the property) you will not reduce such 
value by any amount calculated to reflect any opinion you might 
have as to any provisions of the lease to Brunson which adversely 
affects such value. If you find the Brunson lease or any of its pro- 
visions favorably influence the fair market value of the respondent 
Realty Company’s property, you will consider such factors, along 
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——. 


with the other evidence in the case, in arriving and in determining 
the fair market value of the property.” (Emphasis added.) 

The lessees except to the failure of the Court to adopt the issues 
tendered by them and to the adoption of the issues presented to the 
jury. Upon the theory of trial, which in our opinion was the correct 
one, we think the adopted issues fairly present the questions at issue, 
and these exceptions are overruled. 

The lessees further excepted to this part of the charge: “The busi- 
ness located on the land may be considered only insofar as it en- 
hances or detracts from the fair market value of the land.” How- 
ever, the lessees cite no authority in support of their contention, and 
since this instruction was given to the jury in connection with the 
first issue, any error contained in it would be against the owner, who 
has not appealed. 

The lessees complain that while the first issue deals with the re- 
covery of Eastern Realty Company and Ronald A. Brunson and 
wife, that in his charge on it, the Court spoke of ‘‘Eastern Realty 
Company’s property” without referring to the interest of the lessees. 
Since the Court had gone fully into the interest of the lessees at 
other portions of the charge, we consider this phrase without sig- 
nificance, and as a convenient or shorthand method of referring to 
the property in question. After all, it was Eastern Realty Companv’s 
property, even though rented to the lessees. 

In discussing the second issue, which dealt with the lessees’ 
claim, the Court said: “(Y)our answer to this issue will be such 
amount, if any, as you find to be the difference between the fair 
market value of the Brunson lease from January of 67 to January 
of ’°72, and the amount that the Brunsons are bound to pay under 
such lease.” The Court had previously stated “the measure of com- 
pensation for a leasehold interest taken under eminent domain is 
the difference between the fair rental value of the leased premises 
for the unexpired term of the lease and the rent reserved in the 
lease,” and no exception was taken to this part of the charge. The 
Court had then summarized the evidence for the lessees which tended 
to show that the lease was favorable to them and that the rental] re- 
quired was substantially less than its value. This exception is over- 
ruled. 

There are other exceptions to the charge and to the admission 
of evidence, but careful consideration of all of them reveals no sub- 
stantial merit. 

The lessees take several exceptions to the testimony of Mr. 
Joseph A. Robb who testified for the petitioner as an expert realtor. 
He testified that he had been in the real estate business for more 
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than twenty years and had done appraising for many banks and 
commissions. Some ten pages of the case on appeal comprise his 
testimony. He gave it as his opinion that the market value of the 
lessor’s interest was $88,800 and that the lessees’ interest was worth 
$4,200, making a total of $93,000 for the property under considera- 
tion. The lessees excepted to the admission by the Court of his state- 
ment that he had computed the value of the lessor’s interest, the 
lessees’ interest and that “the sum of the two have to equal the 
whole.” However, the latter statement was in response to the ques- 
tion “Will you tell us how you arrived at that figure (that the 
lessees’ interest was worth $4,200)?” There was no objection to the 
question, and since the values given as shown above were several 
times stated by him without cbjection, the exceptions are not sus- 
tained. 

We can understand the disappointment of the lessees in receiv- 
ing such comparatively small compensation for an advantageous 
lease with five years to run, in which they were doing a half millicn 
dollar yearly business. Also, in the first half of their ten-year lease, 
they had expended much more than their award in remodeling and 
in improving the premises and had almost doubled their volume of 
business. All these factors were fully presented in the evidence and 
summarized in the charge. The fact that the jury accepted the own- 
er’s claims in preference, in a trial free from substantial error, 1s not 
a proper basis for a new trial. 


No error. 


ARTHUR WARREN McCRILUIS, Prarntirr, v. A & W ENTERPRISES, 
INC., A CORPORATION, AND ROOT BEER DRIVE-INS, INC., A CORPORATION, 
DEFENDANTS. 


(Filed 20 June, 1967.) 


1. Trial § 21— 
On motion to nonsuit, the evidence must be considered in the light most 
favorable to plaintiff, resolving all conflicts and inconsistencies in his fa- 
vor and giving him the benefit of all reasonable inferences therefrom. 


2. Same-— 
On motion to nonsuit, defendant’s evidence which tends to establish an 
affirmative defense or which is contradictory to that offered by plaintiff 
must be disregarded. 
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8. Master and Servant § 10— 

Plaintiff’s evidence tending to show a contract of employment for a 
specified term at a specified salary, binding on one of defendant corpora- 
tions by ratification and on the other by its adoption of the agreement, 
and that plaintiff was wrongfully discharged prior to the end of the term, 
ig held sufficient to overrule nonsuit in plaintiff's action for damages for 
breach of the contract of employment, defendants’ evidence in contradic- 
tion not being considered on motion to nonsuit. 


4. Corporations § 10— 

Evidence tending to show that individuals formed a holding corpora- 
tion which purchased all of the capital stock of an operating corporation 
shortly after such individuals had made a contract of employment on be- 
half of the operating corporation, and that after such acquisition of stock 
by the holding corporation the new board of directors of the operating 
corporation, with full knowledge of the contract of employment, accepted 
services rendered under the contract and by resolution of its new board 
of directors fixed the salary of the employee, is sufficient to support a 
finding that the operating corporation ratified the agrcement so as to be 
bound thereby. 


5. Trial § 26; Pleadings § 28— 


A material variance between allegation and proof warrants nonsuit for 
failure of plaintiff to prove the cause alleged, but whether a variance is 
material must be determined upon the facts of each particular case, and 
a variance which could not have misled defendant to his prejudice will 
not be deemed material. G.S. 1-168, G.S, 1-169. 


6. Same— 


Allegation that a contract of employment was for a period of six years, 
With evidence that the contract was for a period of five years modified by 
mutual consent so as to begin one year after the beginning of the em- 
ployment, is not a material variance. 


7. Corporations § 10— 

While a corporation may not ratify an agreement made in its name 
prior to its incorporation, if, after incorporation, it accepts the benefits of 
the agreement through action of its board of directors with full knowl- 
edge of the terms of the agreement, the corporation may be held to have 
adopted such contract so as to be bound thereby. 

8. Principal and Agent § 6— 


The fact that a person dealing with an agent knows at the time that the 
agent does not have authority to bind the principal in the matter does not 
preclude ratification of the agreement by the principal. 


AppraL by plaintiff from McConnell, J., at the 21 November 1966 
Session of GuILForD. 

The plaintiff sues for damages for breach of contract of employ- 
ment. At the close of all of the evidence, the motion by the defend- 
ants for judgment of nonsuit was allowed. 

The complaint alleges that, on or about 1 April 1964, the plain- 
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tiff was employed by the defendants as general manager in North 
Carolina for a minimum period of six years at a fixed salary of 
$14,198 per year, plus certain expenses, plus an incentive bonus, 
plus the right to acquire up to 10% of the outstanding stock of the 
defendant corporations. It is alleged that the plaintiff faithfully per- 
formed his duties under such contract, that the defendants broke the 
contract by terminating the plaintift’s employment and that the 
plaintiff was damaged thereby. 

The plaintiff, himself, testified to the following effect: 

In and prior to March 1964, he was employed by A & W De- 
velopment Corporation (then owner of all the outstanding shares 
of stock of Root Beer Drive-Ins, Inc.) as general manager of Root 
Beer Drive-Ins, Inc. In February 1964, Herbert Lord, who shortly 
thereafter became Chairman of the Board of each of the defendant 
corporations, and David Chapoton, who likewise became President 
of each of them, came to North Carolina and inspected the drive-in 
establishments and the records pertaining thereto, being accom- 
panied on such inspection tour by the plaintiff. At that time, they 
discussed with the plaintiff the possibilitv of his continuing to man- 
age these business establishments as employee of the two defendant 
corporations. They returned to North Carolina in March 1964 and 
renewed their negotiations with the plaintiff. Lord then explained 
to the plaintiff that A & W Enterprises, Inc., was going to purchase 
Root Beer Drive-Ins, Inc., and own it as a holding corporation. The 
plaintiff accepted the proposal made to him by them that he be em- 
ployed by the defendant corporations as general manager of the 
operations of these drive-in establishments, effective 1 April 1964. 

Lord promised the plaintiff an option to buy 2% of the stock 
of Root Beer Drive-Ins, Inc., each year over a period of five years, 
a salary of $1,183.00 per month for the five vear period, plus cer- 
tain expenses, plus a bonus which would be not Jess than $4,000 each 
year and which could rise to a maximum of $6,000, the variation 
depending upon increases in the gross volume of business. The 
plaintiff was to render service as general manager of Root Beer 
Drive-Ins, Inc., receiving his directions from Chapoton and Lord 
as president and chairman, respectively, of the corporation. The 
option price of the stock sc to be purchased by the plaintiff was 
fixed at $1,500 per year. 

The proposed acquisition of the shares of stock of Root Beer 
Drive-Ins, Inc., was consummated, and the plaintiff went to work 
under the new management on 1 April 1964. Lord told the plaintiff 
that he would have his personal attorney put the stock option agree- 
ment in writing but no such written agreement was ever delivered 
to the plaintiff in spite of frequent inquiries by him. 
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The plaintiff discharged the duties of his employment until Sep- 
tember 1965, when Chapoton arrived in North Carolina on Satur- 
day, borrowed $100.00 from the plaintiff on Sunday, and fired him 
on Monday, advising him that his services were no longer required 
by the defendant corporations and he was heing dismissed as of 1 
October. The plaintiff did not resign his employment. He was paid 
his salary to 1 October 1965, plus one month severance pay and two 
weeks accumulated vacation pay. He was also given a letter of 
recommendation, stating in somewhat vague and general terms that 
the plaintiff had performed his duties skillfully and that the termi- 
nation of his employment was due to a consolidation of positions to 
reduce costs. 

In late November 1964, following inquiries by the plaintiff con- 
cerning his failure to receive the written stock option agreement, 
Chapoton came to North Carolina and requested the plaintiff to 
defer the start of the stock option arrangement and the bonus ar- 
rangement until the beginning of a new fiscal year on 1 April 1965, 
so that the arrangement would run for five years from that date, 
which would have been six years from the date the plaintiff’s em- 
ployment began. The plaintiff consented to the change. 

The plaintiff was never permitted to acquire the stock and was 
never paid the agreed bonus of $4,000 per year. Though he endea- 
vored to obtain other suitable employment he had not been able to 
do so at the time of trial. 

While employed by the defendant the plaintiff was made a vice 
president and director of Root Beer Drive-Ins, Inc. The first meet- 
ing of the new Board, consisting of Lord, Chapoton, the plaintiff, 
and two others, both of whom knew of the agreement between the 
plaintiff, Lord and Chapoton, was held on 1 April 1964. The minutes 
of that meeting state: 


“The next item of business to come before the meeting was 
the question of salary in compensation for Mr. Warren Me- 
Crillis, who was elected vice-president and general manager of 
the corporation. After some discussion among members of the 
Board of Directors, it was unanimously agreed that said Warren 
McCrillis shall be compensated at the rate of $1,183.00 per 
month, payable on the first day of the month following his 
completion of service for the previous month.” 


The plaintiff recalls no discussion in any meeting of the Board of 
his “complete salary package with Root Beer Drive-Ins, Inc.” 

Herbert Lord, called by the plaintiff as an adverse witness, tes- 
tified to the following effect: 
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He was Chairman of the Board of each of the defendant cor- 
porations. A & W Enterprises, Inc., and Lord purchased Root Beer 
Drive-Ins, Inc. (2. ¢., its outstanding stock) on or about 1 April 
1964. 

The plaintiff was not dismissed from the company ‘“‘as such.” At 
the meeting of the Board of Directors of Root Beer Drive-Ins, Inc., 
on 24 August 1965, the plaintiff tendered his resignation, which was 
accepted. The plaintiff accepted the terms of separation. The min- 
utes of that meeting accurately reflect what occurred. They state: 


“The next item of business to come before the meeting was 
a statement by Mr. Warren MecCrillis, vice president of the 
corporation, that he was going to resign as wice president and 
director of the corporation * * * His resignation was ac- 
cepted with the understanding that the details of the same 
would be discussed and concluded at further meetings of the 
Board.” (Emphasis added.) 


At a meeting of the Board on 8 October 1965, not attended by 
the plaintiff, the resignation of Mr. McCrillis, “as vice president and 
a director of the corporation,’ was accepted as of 1 October 1965, 
and it was voted that he be paid one month severance pay plus two 
weeks vacation pay. 

There were no plans to discharge the plaintiff. He resigned be- 
cause the Board had planned to ask him to assume additional duties 
in view of financial difficulties experienced by the business. 

A & W Enterprises, Inc., had not been incorporated at the time 
of the negotiations between Lord and the plaintiff in March 1964. 
The purpose of Lord’s trip to North Carolina at that time was to 
examine the operating units of Root Beer Drive-Ins, Ine., with the 
purpose of purchasing them. These plans were discussed with the 
plaintiff. 

There was no proposal of an employment contract with a definite 
term of years. There was no agreement for a guaranteed bonus ar- 
rangement. There was no contract to give the plaintiff a stock pur- 
chase option. This was discussed but no agreement was reached. 

The purchase contract between A & W Development Company, 
the former owner of the stock, and Lord and Chapoton provided 
that no “additional shares” of stock of Root Beer Drive-Ins, Inc., 
could be issued, and no shares of treasury stock of the company 
could be sold, without the express written consent of a director to 
be designated by the seller of the stock so long as certain obligations 
to the seller remained unpaid. This agreement also provided that 
Lord and Chapoton would form a corporation to hold the shares 
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purchased by them. It was signed on behalf of Root Beer Drive-Ins, 
Inc., by the plaintiff as vice president. 

The defendants’ evidence consisted of the minutes of the above 
mentioned meetings of the Board of Directors of Root Beer Drive- 
Ins, Inc., and testimony by various officers and employees of the de- 
fendant corporations to the effect that the plaintiff was dissatisfied 
with his employment and resigned. 


Cahoon & Swisher for plaintiff appellant. 
Smith, Moore, Smith, Schell & Hunter by James G. Exum, dr., 
for defendant appellees. 


Lake, J. In considering a motion for judgment of nonsuit, we 
must interpret the evidence in the light most favorable to the plain- 
tiff, resolve contradictions or inconsistencies in his testimony in his 
favor, give him the benefit of all reasonable inferences therefrom 
which are favorable to him, and disregard the evidence of the de- 
fendant which is contradictory to that offered by the plaintiff or 
which tends to establish an affirmative defense. Aaser v. Charlotte, 
265 N.C. 494, 144 S.E. 2d 610; Griffin v. Indemnity Co., 265 N.C. 
443, 144 S.E. 2d 201; Moss v. Tate, 264 N.C. 544, 142 S.E. 2d 161; 
Coleman v. Colonial Stores, Inc., 259 N.C. 241, 180 S.E. 2d 338; 
Wall v. Bain, 222 N.C. 375, 28 S.E. 2d 380. The credibility of the 
evidence is for the Jury. | 

When so considered, the evidence offered by the plaintiff is suffi- 
cient to support, though not to require, a finding that Lord and 
Chapoton agreed with the plaintiff, on behalf of the two defendants, 
that if he would work as general manager of the operations of Root 
Beer Drive-Ins, Inc., after the contemplated acquisition by them 
of all of its outstanding shares and the contemplated formation of 
A & W Enterprises, Inc., the two corporate defendants would retain 
him in such employment for a period of five years at the specified 
salary, with the specified bonus opportunities and the specified stock 
option. The evidence is also sufficient to support, though not. to re- 
quire, a finding that after the acquisition of such stock the new 
Board of Directors of Root Beer Drive-Ins, Inc., with full knowledge 
of the agreement so negotiated, ratified it, both by the express reso- 
lution of the Board and by the acceptance of the plaintiff’s services. 
The evidence is also sufficient to support, but not to require, a find- 
ing that the plaintiff performed the services required of him under 
the contract and was wrongfully discharged to his damage. 

We do not deem the variance between the allegation in the com- 
plaint that the contract was for a period of six years and the evi- 
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dence of a contract for employment for five years, later modified by 
mutual consent so as to begin one year after the new management 
assumed control, to be a material variance. Where there is a varl- 
ance between allegation and proof, amounting to the allegation of 
one cause of action and proof of another, a nonsuit is proper. In such 
case there has been a failure by the plaintiff to prove the cause of 
action alleged in his complaint. G.S. 1-169; Hall v. Poteat, 257 N.C. 
458, 125 S.E. 2d 924; Talley v. Granite Quarries Co., 174 N.C. 445, 
93 8.E. 995; Wright v. Insurance Co., 188 N.C. 488, 51 S.E. 55. How- 
ever, where the variation between allegation and proof 1s such that 
the adverse party could not have been misled thereby to his preju- 
dice, it will not be deemed a material variance. G.S. 1-168; Dennis 
v. Albemarle, 242 N.C. 263, 87 3.E. 2d 561, rehear. dism., 243 N.C. 
221, 90 S.E. 2d 5382. Whether the variance is material so as to justify 
nonsuit must be resolved in the light of the facts of each case. Hall 
v. Poteat, supra. 

Obviously, at the time the plaintiff’s negotiations with Lord and 
Chapoton culminated in the contract upon which he sues, neither 
Lord nor Chapoton was the agent of either of the defendant corpora- 
tions. A & W Enterprises, Inc., had not been formed and neither of 
them had then acquired stock in or become an officer of, or otherwise 
connected with, Root Beer Drive-Ins, Ine. It appears from the plain- 
tiff’s evidence that he was then aware of this circumstance. However, 
the reasonable inference to be drawn from the plaintiff’s evidence is 
that the agreement was for employment of the plaintiff by the two 
corporations, not by Lord and Chapoton, and purported to be en- 
tered into on behalf of the corporations. One, upon whose behalf a 
contract is made without his authority, mav ratify such contract 
even though the promisee, at the time of the making of the contract, 
knew the person with whom he was dealing had no authority to bind 
the promisor. Restatement of Agency, 2d ed., $3 85, comment e, and 
92, comment f; 3 Am. Jur. 2d, Agency, § 171. 

The resolution of the Board of Directors of Root Beer Drive- 
Ins, Inc., at the meeting on 1 Apri! 1964 did not specify the period 
for which the plaintiff’s employment was to continue and did not 
refer to the bonus arrangement or the stock option. Nevertheless, 
the plaintiff’s evidence is to the effect that each director present at 
the meeting knew the details of the agreement which he had reached 
with Lord and Chapoton. Under these circumstances, the adoption 
of such resolution and the acceptance of the plaintiff’s services by 
Root Beer Drive-Ins, Inc., would constitute a ratification by it of 
the entire contract so made on its behalf by Lord and Chapoton. 
They, in the meantime, had become its officers and directors. 
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A contract made on behalf of a corporation to be formed cannot 
be ratified by the corporation since it was not in existence, and 
therefore could not have authorized the contract, when it was en- 
tered into. McArthur v. Times Printing Co., 48 Minn. 319, 51 N.W. 
216; 18 Am. Jur. 2d, Corporations, § 120. It may, however, be 
adopted by the corporation after it comes into existence. Such adop- 
tion may result from its acceptance of benefits of the contract with 
knowledge of its provisions. Morgan v. Bon Bon Co., Inc., 222 N.Y. 
22, 118 N.E. 205, Huron Printing & Bindery Co. v. Kittleson, 4 
8.D. 520, 57 N.W. 238; Jones v. Smith (Tex. Civ. App.), 87 S.W. 
210; 18 Am. Jur. 2d, Corporations, § 119; Annot., 17 A.L.R. 452, 
477, 500. 

The plaintiff’s evidence, if true, is sufficient to show that A & W 
Enterprises, Inc., came into existence at or shortly before the time 
the plaintiff was to commence his services and did commence them. 
From its inception, it was the holding company which owned all the 
stock of Root Beer Drive-Ins, Inc. Lord was the chairman of its 
board of directors and Chapoton its president. Through the ser- 
vices of the plaintiff te its wholly owned subsidiary, it received the 
benefit it was intended to receive under the contract. Having so re- 
ceived the benefit of the contract, with full knowledge of its terms, 
it must be deemed to have adopted the contract and cannot escape 
its burdens. 

Consequently, it was error to grant the motion for nonsuit as to 
either of the defendants. The credibility of the plaintiff’s evidence 
as to the terms of the contract and the determination of whether he 
was wrongfully discharged or voluntarily resigned are matters to be 
determined by the jury in the light of the evidence to be presented 
at the new trial of the matter. 


Reversed. 


STATE OF NORTH CAROLINA v. WILSON ELLIS COOKE. 
(Filed 20 June, 1967.) 


1. Automobiles § 72— 

Testimony tending to show that defendant was intoxicated 15 to 20 
minutes after an accident occurring while defendant was driving on a 
public highway, is sufficient to overrule motion for nonsuit in a prosecu- 
tion for driving while intoxicated. 
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2. Same; Criminal Law § 55— 

A Breathalyzer test of defendant made by a person meeting the quali- 
fications of the statute and making the test in the manner required by 
the statute, is competent in a prosecution for driving a motor vehicle 
while under the influence of intoxicating liquor, but for the test to cast 
any light on defendant’s condition at the time of the offense it must have 
been timely made and the defendant must not have consumed alcohol 
between the occurrence in question and the time of the test, since the 
Breathalyzer can measure the amount of alcohol in a person’s bloodstream 
only as of the time the test is given. G.S, 20-188, G.S. 20-139.1. 


3. Same; Criminal Law § 382— 


The provision of G.S. 20-189.1 that a competent Breathalyzer test show- 
ing .1 per cent or more by weight of aleohol in a person’s blood should 
raise the “presumption” that such person was under the influence of ir- 
toxicating liquor does not create a conclusive presumption or compel the 
jury to find the fact of intoxication, in the absence of evidence that such 
person was not intoxicated, but merely creates a permissible inference 
or a prima facie case authorizing the jury to find the fact of intoxication. 


4. Same; Automobiles § 74— Presumption created by G.S. 20-139.1 
merely authorizes, but does not compel, an affirmative finding. 
Defendant’s testimony was to the effect that he had drunk a small quan- 
tity of intoxicating liquor shortly before the accident in question and that 
between the time of the accident and the making of a Breathalyzer test 
he drank a quantity of intoxicating liquor. The State introduced in evi- 
dence the result of a Breathalyzer test made within an hour of the colli- 
sion showing a concentration of .2 per cent of alcohol in defendant’s 
bloodstream. Held: An instruction as to the presumption created by the 
statute, without charging the jury that such presumption does not pre- 
clude them from finding that defendant was not intoxicated, and without 
applying the law to defendant’s evidence by instructing the jury that if 
they found that defendant had drunk a quantity of intoxicants after the 
collision the Breathalyzer test would create no presumption that he was 
under the influence of intoxicants at the time of the collision, is preju- 
dicial error. G.S. 1-180. 


AppeaL by defendant from Froneberger, J.. 31 January 1966 
Mixed Session of Catrawpa, docketed in the Supreme Court as Case 
No. 329 and argued at the Fall Term 1966. 


Defendant, a long-distance truck driver, was tried and convicted 
in the Municipal Court of the City of Hickory upon a warrant which 
charged that, on 10 November 1965, he unlawfully operated a motor 
vehicle upon a public street of Hickory while under the influence of 
intoxicating liquor, a violation of G.S. 20-138. Upon conviction, de- 
fendant appealed to the Superior Court, where he was tried de novo. 

Evidence for the State tended to show: Between 8:30 and 8:45: 
p.m., J. C. Little was traveling west on First Avenue; defendant 
was driving his automobile east. It was raining. As the two cars ap- 
proached the Snack Bar, a restaurant located on the north side of 
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the street, defendant — without giving any signal of his intention 
to do so — suddenly turned to his left, across the path of the Little 
automobile. The cars collided in Little’s lane of traffic. Little re- 
mained in his automobile, and defendant came over to talk to him. 
When defendant asked Little if he did not observe his signal, Little 
said defendant had given no signal. Defendant replied that he had 
signaled and that he had ‘“‘a couple of witnesses.” Upon receiving 
this information, Little got out to find the witnesses but was unable 
to do so. Little noticed nothing abnormal about defendant and de- 
tected no odor of alcohol on his breath. Both he and defendant re- 
mained at the scene until Officer Gadfield arrived 10-15 minutes af- 
ter the accident. During that period of waiting, he did not see de- 
fendant drink any intoxicants. 

When Officer Gadfield arrived, he talked to the two drivers, and, 
after observing defendant “a little bit,” he arrested him for public 
drunkenness and searched him. In his pocket he found a partially 
eaten onion. Defendant told him that he had been drinking whiskey 
and beer. When another patrol car came by, the officer sent de- 
fendant to jail. At the jail, O. M. McGuire, who has been licensed 
by the State Board of Health since 11 March 1965 to operate a 
Breathalyzer and whom the court found to be “an expert in the use 
and operation of the instrument known as a Breathalyzer,” first ob- 
served defendant at 9:08 p.m. In his opinion, defendant was “highly 
under the influence.” After testing the machine, which he found to 
be in good working order, McGuire gave defendant the Breathalyzer 
test at 9:25 p.m. He testified, without objection, as follows: 


“The test result on the blood alcohol of the defendant was 


.20 per cent. . . . (The time required for alcohol to show up 
on the Breathalyzer) would depend on the contents of the man’s 
stomach. . . . There is no way for the Breathalyzer to tell 


when this man drank any alcoholic beverages to cause his blood 
content to contain alcohol. This machine tells how much is in 
the blood at the time he is tested. If a person had an empty 
stomach he would have some alcohol in his blood soon. . . 
Every individual will get some in his bloodstream in 30 to 90 
minutes.” 


The testimony of defendant, the only witness for the defense, 
tended to show: At 4:00 p.m. on the day before the accident, de- 
fendant and his relief driver left Boston, Massachusetts, to drive to 
Charlotte, North Carolina, where they arrived at 6:30 p.m. on 10 
November 1965. Defendant immediately left in his automobile for 
his home in Hickory. There, his first stop was Johnson’s Service Sta- 
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tion, where “a Federal man, an ATU Agent,” gave him a drink of 
whiskey — about one inch in a Dixie cup. He had not eaten since 
that morning; so he then went to his home to eat. Finding his wife 
away, he left for the Snack Bar to get a sandwich. At the time of 
the accident, there was nothing wrong with him. Thereafter, how- 
ever, he did have something to drink, and he was under the influence 
when he arrived at the jail. Defendant testified: 


“(A)fter the accident I got into the car (which pulled up 
there) with two men. ... While I was in their car I had 
two drinks of vodka. . . . One of the men gave me the onion 
the officer talked about. I ate some of the onion. . .. I do 
not know the two men who gave me the drink. . . . I never 
saw them again.” 


The jury’s verdict was “guilty as charged.” From the judgment 
imposed, defendant appeals. 


T. W. Bruton, Attorney General; Bernard A. Harrell, Assistant 
Attorney General, for the State. 
A. Terry Wood for defendant. 


Suarp, J. The State’s evidence tending to show defendant’s in- 
toxication within 15-20 minutes after the accident was plenary to 
overrule the motion for nonsuit unaided by the results of the Breath- 
alyzer test. State v. Collins, 247 N.C, 244, 100 S.E. 2d 489; State v. 
Smith, 240 N.C. 99, 81 S.E. 2d 263; State v. Dawson, 228 N.C. 85, 44 
S.E. 2d 527; cf. State v. Kelly, 227 N.C. 62, 40 S.E. 2d 454. 

The result of a Breathalyzer test, when the qualifications of the 
person making the test and the manner of making it meet the re- 
quirements of G.S. 20-189.1, is competent evidence in a criminal 
prosecution under GS. 20-138. Slate v. Cummings, 267 N.C. 300, 
148 S.E. 2d 97; State v. Powell, 264 N.C. 73, 140 5.E. 2d 705. For a 
full explanation of the manner in which the Breathalyzer operates, 
see Watts, Some Observations on Police-Administered Tests for In- 
toxication, 45 N. C. L. Rev. 35, 64-68, 86-91. Watts describes the 
Breathalyzer as “an instrument of great sophistication.” Jd. at 65. 
(According to the instruction manual accompanying the machine, 
“halitosis, onions, garlic, etc.” do not cause it to err!) 

Defendant has not challenged the admissibility of the result of 
the Breathalyzer test which was administered to him within an hour 
of the collision which brought about his arrest. He assigns as error, 
however, that the judge failed to give the jury adequate instructions 
on the presumption created by G.S. 20-139.1 in that he omitted to 
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tell the jury (1) that the presumption was rebuttable and (2) that 
the condition of the defendant at the time of the test must be corre- 
lated with his condition at the time he was operating the motor ve- 
hicle on the public highway in order for the test to be relevant. 
This is defendant’s Assignment of Error No. 6. 

In portions pertinent to this case, G.S. 20-139.1 provides: 


“§ 20-139.1 Results of chemical analysis admissible in evi- 
dence; presumptions. — (a)In any criminal action arising out 
of acts alleged to have been committed by any person while 
driving a vehicle while under the influence of intoxicating liquer, 
the amount of alcohol in the person’s blood at the time alleged 
as shown by chemical analysis of the person’s breath shall be 
admissible in evidence and shall give rise to the following vre- 
sumptions: 

“Tf there was at that time 0.10 per cent or more by weight 
of alcohol in the person’s blood, it shall be presumed that the 
person was under the influence of intoxicating liquor. 

“Per cent by weight of alcohol in the blood shall be based 
upon milligrams of alcohol per one hundred cubic centimeters 
of blood. 

“The foregoing provisions of subsection (a) of this section 
shall not be construed as limiting the introduction of any other 
competent evidence, including other types of chemical analyses, 
bearing upon the question whether the person was under the in- 
fluence of intoxicating liquors. 

* + 

‘“‘(c) The person tested may have a physician, or a qualified 
technician, chemist, registered nurse, or other qualified person 
of his own choosing administer a chemical test or tests in addi- 
tion to any test administered at the direction of a law enforce- 
ment officer.” (Emphasis added.) 


After telling the jury that the Breathalyzer is an instrument which 
mechanically and chemically analyzes the quantity of aleohol which 
a person has in his bloodstream by measuring the alcoholic content 
of his breath, the court instructed the jury as follows: 


“The officer testified, as I recall, that the defendant’s test 
showed that he had an alcoholic content in his bloodstream by 
the Breathalyzer test as .20. The State has offered into evidence 
the statute under which these tests are given, and the statute 
reads if there was at the time 0.10 per cent or more by weight 
of alcohol in the person’s blood, it shall be presumed that the 
person is under the influence of intoxicating beverages.” 
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The foregoing constitutes the judge’s only explanation of the 
statute to the jury. His only other reference to the Breathalyzer test 
appears as a statement of the State’s contentions: “You ought to 
believe the test given to him; the condition of the defendant immedi- 
ately after the accident upon the arrival of the officers, and that the 
State contending that 1t has borne the burden of proof beyond a 
reasonable doubt.” 

This Court has not heretofore been called upon to construe the 
effect of the presumption created by G.S. 20-189.1. The word pre- 
sumption, as lucidly pointed out by Stansbury, N. C. Evidence § 
215 (2d Ed., 1963), has been used in different senses, but always 
upon the premise that when a certain basic fact 1s established an- 
other (presumed) fact is assumed or inferred. The following situa- 
tions illustrate the varying uses of the word presumption: (1) Hf evi- 
dence to disprove the presumed fact will not be heard, we have a 
rule of substantive law, sometimes loosely called ‘‘a conclusive pre- 
sumption”; (2) If the basic fact authorizes, but does not compel, the 
jury to find the assumed facts, we have a permissible inference or 
prima facie evidence; (3) If the basic fact compels the jury to find 
the assumed fact unless and until sufficient evidence of its nonexist- 
ence has been introduced, we have a true presumption, and, in the 
absence of sufficient proof to overcome it, the jury must find accord- 
ing to the presumption. See the cases cited in the footnotes to § 215, 
Ibid. 

Obviously, in G.S. 20-139.1, the General Assembly did not intend 
to create a so-called conclusive presumption, since it specifically pro- 
vided that “any other competent evidence, including other types of 
chemical analyses,” bearing upon the issue of defendant’s intoxica- 
tion may be introduced. Nor do we think that the legislature in- 
tended to shift the burden of proof to a defendant whose Breath- 
alyzer test shows a blood aleohol level of 0.10 per cent or more to 
prove that he was not under the influence of intoxicating liquor at 
the time charged. When the legislature has intended to shift the 
burden of proof to a defendant, it has said so specifically. For in- 
stance, G.S. 14-2389, after making it a crime for any sheriff, deputy 
sheriff, coroner, constable, or jailer negligently or wilfully to permit 
a convict or a prisoner charged with crime to escape from his cus- 
tody, provides: “It shall lie upon the defendant to show that such 
escape was not by his consent or negligence, but that he used all 
legal means to prevent the same, and acted with proper care and 
diligence. . . .” GS. 90-109 provides that in any prosecution un- 
der the Narcotic Drug Act it shall not be necessary for the State to 
negate any exception, excuse, proviso, or exemption contained in 
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Article 5 and that “the burden of proof of any such exception, ex- 
cuse, proviso, or exemption shall be upon the defendant.” G.S. 
90-113.4 contains an identical provision with reference to prosecu- 
tion under Article 5A, which deals with barbiturate and stimulant 
drugs. G.S. 106-266.21 makes it unlawful for any distributor, pro- 
ducer, or retailer to sell milk below cost for the purpose of injury or 
destroying competition, declares the sale of milk below cost to be 
prima facie evidence of a violation of the statute, and puts “the 
burden of rebutting the prima facie case’ on the person charged. 
See Milk Comm. v. Stores, 270 N.C. 323, 154 S.E. 2d 548. 

We hold that in G.S. 20-189.1, the General Assembly used the 
word presumption in the sense of a permissive inference, or prima 
jacie evidence. A Breathalyzer test (otherwise relevant and compe- 
tent) which shows 0.10 per cent or more by weight of alcohol in a 
defendant’s blood will carry the State’s case to the jury for its de- 
termination of whether defendant was under the influence of intoxi- 
cating liquor at the time charged. Despite the results of the test, the 
jury is still at liberty to acquit defendant if they find that his guilt 
is not proven beyond a reasonable doubt, and the court should have 
explained this to the jury. On the force and effect of the “presump- 
tion” created by G.S. 20-139.1, the judge should have charged the 
jury in accordance with the opinion in State v. Bryant, 245 N.C. 
645, 97 S.E. 2d 264, wherein Rodman, J., collected and analyzed the 
cases dealing with “prima facie or presumptive evidence” created 
by statute. 

A New Jersey statute (N. J. Stat. Ann. 39:4-50.1) authorizes the 
clinical analysis of body substances to determine the amount of al- 
coho! in a motor-vehicle operator’s blood. It also, in language iden- 
tical with that of G.S. 20-139.1, creates “presumptions” with refer- 
ence to varying percentages of alcohol in the blood. The Supreme 
Court of New Jersey in State v. Johnson, 42 N.J. 146, 199 A. 2d 809, 
held that the words it shall be presumed were equivalent to prima 
facie proof. The Supreme Court of Kansas, construing a similar 
statute, reached the same conclusion in State v. Bailey, 184 Kan. 
704, 339 P. 2d 45. 

Defendant concedes that he was under the influence of intoxi- 
cants at the time he took the Breathalyzer test. His defense is that 
he consumed the liquors which produced his intoxication after the 
collision. The State’s evidence tended to show that defendant drank 
nothing after the accident. The Attorney General, in his brief, ar- 
gues that defendant’s testimony that, while he was awaiting the ar- 
rival of the police immediately after the collision, he accepted from 
two strangers two drinks of vodka and an onion, which he used as a 
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chaser, “taxes credibility to its limit.” Be that as it may, it was de- 
fendant’s evidence, and he was entitled to have the judge apply the 
law to it. 

Obviously, the Breathalyzer can measure only the amount of al- 
cohol which is in a person’s blood at the time the test 1s given. There- 
fore, the presumption or inference which G.S. 20-139.1 raises when 
the test shows 0.10 per cent or more of blood alcohol relates only to 
the time of the test. Since it is the degree of intoxication at the time 
of the occurrence in question which is relevant, it 1s undoubtedly 
true that the sooner after the event the test 1s made. the more accu- 
rate will be the estimate of blood-alcohol concentration at the time 
of the act in issue. State v. Former, 108 N.H. 152, 167 A. 2d 56; 
Donigan, Chemical Tests and the Law, 45 (2d Ed., 1966). For the 
test to cast any light on a defendant’s condition at the time of the 
alleged crime, the test must have been timely made. State v. Webb, 
265 N.C. 546, 144 S.E. 2d 619. 

“Tt is a matter of common knowledge that a person does nat be- 
come drunk or materially under the influence of intoxicating liquor 
immediately after drinking an immoderate quantity of it. Slightly 
under the influence of intoxicating liquor precedes the grosser forms 
of intoxication.” State v. Hairr, 244 N.C. 506, 510, 94 S.E. 2d 472, 
475. The rate at which alcohol is absorbed into the bloodstream de- 
pends upon the contents of the stomach at the time the intoxicant is 
imbibed. According to Donigan, supra at 44, 282-83, if the stomach 
is empty, total absorption occurs 40-70 minutes after the final drink. 
If much food is in the stomach, it may take two, or even three, hours. 
The rate at which alcohol is eliminated from the svstem has also 
been scientifically determined, and — by the process of extrapolation 
—from the estimated blood alcohol at a certain time an expert can 
calculate the estimated blood alcohol at an earlier time. Donigan, 
supra at 45, 46; Wimsatt v. State, 236 Ind. 286, 1389 N.E. 2d 903; 
State v. Baron, 98 N.H. 298, 99 A. 2d 912: Toms v. State, 95 Okla. 
Crim. 60, 239 P. 2d 812. In this case, Mr. McGuire did not attempt 
by the process of extrapolation to say when defendant had !ast con- 
sumed aleohol, but he did say that every individual will have some 
alcohol in his blood within 30-90 minutes after taking it into his 
stomach. 

Assuming the truth of the State’s evidence, the result of the 
Breathalyzer test was highly incriminating. Where defendant had 
consumed no alcohol during the interval between the accident and 
the test, a breath test for alcohol made three hours after the colli- 
sion was held to have probative value in Stacy & Rusher v. State, 
228 Ark. 260, 306 S.W. 2d 852. In Davis v. State, 165 Tex. Crim. 622, 
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310 8.W. 2d 73, it was held that a test given more than an hour af- 
ter the accident was relevant. 

Assuming the truth of defendant’s evidence, the “one-inch” drink 
which the “Federal man” gave him at the filling station did not 
affect him appreciably; the drinks which did were those the two 
strangers gave him within the 10-15-minute interval between the 
collision and the officer’s arrival. It was, therefore, incumbent upon 
the court to charge the jury that the Breathalyzer test has proba- 
tive value only insofar as it sheds light on defendant’s condition at 
the time of the alleged crime, and that, if they found that defend- 
ant drank the intoxicants after the collision, the Breathalyzer test 
would create no presumption that he was under the influence of in- 
toxicants at the time of the collision, and the test would be totally 
irrelevant to the inquiry. Instead, the court merely told the jury that 
the State contended that it “ought to believe the test given to him.” 

The court’s charge did not meet the mandatory requirements of 
G.S. 1-180. Assignment of Error No. 6 is sustained. 

New trial. 


STATE OF NORTH CAROLINA vy. WILLIAM P. JENT, JR. 
(Filed 20 June, 1967.) 


1. Automobiles § 72— 

The State’s evidence held amply sufficient to be submitted to the jury 
upon the charge that defendant operated a motor vehicle on a pubiic high- 
way while under the influence of intoxicating liquor, even without testi- 
mony of the results of a Breathalyzer test given defendant. 


2. Same; Automobiles § 74; Criminal Law §§ 82, 55— 

The provisions of G.S. 20-189.1 that a competent Breathalyzer test show: 
ing a concentration of .1 per cent or more by weight of alcohol in a per- 
son’s bloodstream should create a presumption that a person was under 
the influence of intoxicating liquor, merely authorize, but do not com- 
pel, a jury to find that the person in question was intoxicated, and it is 
error for the court to charge the jury that the presumption created by the 
statute places the burden upon defendant to rebut the presumption. G.S. 
1-180. 


AppreaL by defendant from McConnell, J., 8 August 1966 Session 
of ForsytH, docketed in the Supreme Court as Case No. 416 and 
argued at the Fall Term 1966. 

Defendant was first convicted in the Municipal Court of the City 
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of Winston-Salem upon a warrant charging that, on 24 April 1966, 
he operated a motor vehicle on a public highway (Corporation Park- 
way) while under the influence of intoxicating liquor. From the sen- 
tence imposed, he appealed to the Superior Court, where he was tried 
de novo. 

Evidence for the State tended to show: About 6:45 a.m., on 24 
April 1966, defendant was operating his automobile northwardly 
on Peters Creek Parkway, approaching its intersection with Cerpo- 
ration Parkway. At the same time, D. O. Swaim was approaching 
this intersection, driving his vehicle eastwardly on Corporation. The 
two cars collided in the intersection at a time when the trafhc con- 
trol signal was green for Corporation and red for Peters Creek. Po- 
lice Officer Martin, who was in the vicinity and heard tires squealing, 
saw the collision. Defendant was still sitting in his car when Martin 
went over to investigate. He detected the odor of alcohol and asked 
defendant if he had been drinking. Defendant said he had and that 
he probably had been drinking “too much.” In answer to Martin’s 
request for an explanation of ‘too much,” defendant said, “Well, I 
was drinking last night. I just had too much.” Later at the police 
station, defendant said he had been drinking Old Crow, 100 proof, 
off and on during the night, but he did not know how much he had 
had. 

At the scene of the accident, Swaim got within 2-3 feet of de- 
fendant. He did not detect any odor of alcohol on defendant’s breath 
but did observe that defendant was slow in finding his license. After 
he passed over it two or three times, the officer finally pointed it out 
to him. On the way to the police car, defendant swayed and stag- 
gered. In Officer Martin’s opinion, defendant’s mental and physical 
faculties were appreciably impaired. At the station, he was given 
the walking and turning test, during which he swayed and was hesi- 
tant both in walking and in turning. At 7:20 a.m., W. D. Parks, a 
sergeant with the Winston-Salem police, after running a check test 
and ascertaining that the machine was operating properly, gave de- 
fendant a Breathalyzer test (which defendant volunteered to take). 
Parks is licensed by the State Board of Health to operate the Breath- 
alyzer, and his training and experience were more than sufficient to 
qualify him as an expert in its use. The test which he administered 
showed that defendant had a blood-aleohol concentration of 0.20 
per cent. 

Defendant’s evidence tended to show: He had spent the night 
preceding his arrest with a friend and his family at a cabin on High 
Rock Lake. During the evening, he had three or four mixed drinks in 
an 8-ounce tea glass. The mixture was Old Crow, 100 proof, Seven- 
Up, and ice. While drinking, defendant had some nicknacks — pea- 
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nuts and chips; otherwise, he had had nothing to eat since 12:00 
noon. He had his last drink about 2:30 am. He went to bed be- 
tween 2:30 and 3:00 a.m., and he left the cabin about 6:00 a.m. to 
drive the 33 miles to Winston-Salem. Defendant had had nothing to 
drink or eat between 2:30 a.m. aud the time of the accident. As he 
approached the intersection of Corporation and Peters Creek park- 
ways, the light changed on him. He applied his brakes and slid on 
the wet pavement. Mr. Swaim could not see him in time to stop, 
because defendant was in the middle lane, and other cars were wait- 
ing to turn left. Defendant volunteered for the Breathalyzer test be- 
cause it had been at least four hours since he had had a drink, and 
he did not feel that the test ‘‘would turn out bad.” He was shocked 
at the report and refused to sign it. Defendant’s host and another 
overnight guest at the cabin testified that, in their opinion, defend- 
ant was not under the influence of alcohol when he left the cabin that 
morning at 6:00. 

The jury’s verdict was guilty as charged, and from the sentence 
imposed, defendant appealed. 


T. W. Bruton, Attorney General, and Bernard A. Harrell, Assist- 
ant Attorney General, for the State. 
Yeager, Matthews & Clayton for defendant. 


Suarp, J. Defendant’s assignments of error which comply with 
the rules of this Court raise only the question of nonsuit and the 
correctness of certain portions of the judge’s charge. In re Will of 
Adams, 268 N.C. 565, 151 S.E. 2d 59. 

The State’s evidence — with and without the result of the Breath- 
alyzer test — was more than sufficient to take to the jury the issue 
of defendant’s guilt of the crime charged. The motions for nonsuit 
were properly overruled. 

Defendant assigns as error the following portion of His Honor’s 
charge: 


‘As I have heretofore stated in other cases this week, 20-139.1 
provides that where a person is charged with operating a motor 
vehicle under the influence and the test is given, that it raises 
the following presumption: ‘If there was at that time .10 percent 
or more by weight of alcohol in the person’s blood, it shall be 
presumed that the person was under the influence of intoxicat- 
ing liquor.’ 

“Now, that is a presumption. It is a rebuttable presumption; 
that is, it may be rebutted by other evidence; it is not conclu- 
sive and, therefore, the defendant contends that if there was 
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such presumption that he has overcome it by other evidence. 
But the presumption created by the statute by the test is to be 
considered by you along with all the other evidence in passing 
upon the defendant’s guilt or innocence.” 


The foregoing constitutes the court’s entire explanation of the appli- 
cation of G.S. 20-139.1 to the evidence. It fails to meet the require- 
ments of G.S. 1-180 and, in effect, places the burden upon defend- 
ant to rebut the statutory presumption arising from the results of 
his Breathalyzer test. This was error. In State v. Cooke, ante, 644, 
155 S.E. 2d 165, decided simultaneously with this case, we have 
held that in GS. 20-139.1, the General Assembly used the word 
presumption in the sense of a permissive inference or prima facie 
evidence, and that the trial judge should so instruct the jury. This 
appeal is controlled by State v. Cooke, supra. For the error in the 
charge there must be a 
New trial. 


STATE v. JAMES CLIFFORD ROBERTS. 
(Filed 20 June, 1967.) 


1. Assault and Battery § 4— 
Criminal assault is governed by the common Jaw rules in this State, and 
G.S. 14-23 merely provides different punishments for various types of as: 
sault. 


2. Same— 


A criminal assault may be accomplished either by an overt act or by a 
show of violence which causes the person assailed reasonably to apprehend 
immediate bodily harm or injury so that he engages in a course of 
conduct which he would not otherwise have followed. 


8. Assault and Battery §§ 7, 14— 

Testimony of a witness that she saw defendant, a male over 18 years of 
age, talking to a four year old child and her companion, that she then 
saw the female child in defendant’s arms, that defendant put the child 
down after the witness had hollered at him twice to do so, without any 
evidence that defendant made any movement to leave with the child, do 
any thing indicative of force or violence, or that the child was threatened, 
or that defendant molested or improperly held the child, held insufficient 
to be submitted to the jury on a charge of assault upon a female by a man 
or boy over 18 years of age. 


4. Assault and Battery § 4— 


A criminal intent not expressed by arn overt act or an intentional at- 
tempt to do violence or injury to the person of another cannot ecnstitute 
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an assault, since a person may not be convicted of a criminal offense solely 
for what may have been in his mind. 
5. Criminal Law § 101— 


Notwithstanding that the evidence must be considered in the light most 
favorable to the State on motion to nonsuit, there must be legal evidence 
of defendant’s guilt of each essential element of the offense charged, amount- 
ing to more than a suspicion or conjecture, in order to overrule nonsuit. 


ApPEAL by defendant from Copeland, S.J., September 1966 Crim- 
inal Session of DurHamM. 

Defendant was charged in a bill of indictment with assault upon 
one Debbie Pickett, a female, with intent to commit rape. He en- 
tered a plea of not guilty. 

The State presented evidence substantially as follows: 

Mrs. Mary Stanford testified that she lived on Higby Street in 
Durham, and that her yard backed up to the 1-85 By-pass. Mr. and 
Mrs. Harry Pickett lived next door, and their yards adjoined with a 
wire fence running along the back of both lots. On 6 May 1966 she 
was taking care of a neighbor’s little boy and had sent him next door 
to play in the Pickett’s back yard with Debbie Pickett, aged four. 
When she went out to call the little boy around lunch time, she saw 
the defendant ‘talking to the children, down at the lower end of the 
Pickett yard, the end that faces toward the bank of the By-pass. 
Debbie and the little boy that I was keeping were talking to James 
Roberts. I saw James Roberts take Debbie Pickett up in his arms 
and was talking to her. I could not understand what he was say- 
ing, but he took her up in his arms over the fence and was talking 
to her. I ran out into my back yard where I could get a better view 
and then he talked to her, and I hollered and told him to put her 
back across the fence. He didn’t hardly look at me. He was looking 
at Debbie and was talking to her. He was holding her up in his arms. 
After I hollered at him another time and told him to put the child 
back across the fence, he put her across the fence and then came to 
my back yard.” On cross-examination Mrs. Stanford testified that 
she did not see the defendant actually pick Debbie up. “I did not 
notice the manner in which he picked the child up: when I looked, 
he had Debbie up in his arms, and that was when I ran into my back 
yard where I could get a better view. I did not see the actual pick- 
ing up; when I looked back he had her in his arms. I didn’s see him 
reach across the fence. He just kept holding her in his arms. He 
didn’t make any movement away from me, or any movement that I 
could see. He was talking to her.” 

Mrs. Stanford further testified that she asked defendant his name, 
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and he told her. She then asked him what he was doing, and he told 
her it was none of her business and to go toh... ., and then left. 

R. G. Morris, a detective for the Durham Police Department, 
testified that he investigated the matter before the court, and that 
he arrested defendant on 10 May 1966. Upon defendant’s objection 
to testimony by the officer as to statements made by defendant af- 
ter his arrest, the jury was excused and the trial court conducted a 
voir dire to determine the competency of the evidence. Upon find- 
ings of fact made, the trial court concluded that the testimony was 
competent, and the jury returned. Officer Morris then testified that 
defendant related to him his activities of that day, which led him 
to be along the side of the By-pass near the Pickett’s yard. “He 
stated that as he started down the bank of Ellerbee Creek, that he 
heard this child’s voice; that when he heard this child’s voice, the 
sound of the child’s voice made this terrific urge come on him. . . 
He did not say anything to me that he had done to the child other 
than hold her in his arms. When I asked him what he was doing 
picking this little child up or what he intended to do, he told me he 
didn’t know. . . . I asked him why he went over there and picked 
up this little girl. He stated that the voice of the child gave him this 
uncontrollable urge. (At this point defendant objected to the testi- 
mony and the objection was overruled.) He never did go into ex- 
plaining this as to what the urge was. He stated that with her, with 
Debbie, he had this sex problem, but that be thought he was con- 
trolling it.” (At this point defendant’s objection and motion to 
strike were allowed. Defendant excepted to the failure of the court 
to instruct the jury not to consider the stricken pertion of his tes- 
timony.) Officer Morris further testified that defendant had told him 
he was eighteen years old and his birth date was 13 January 1948. 

At the close of the State’s evidence defendant moved for judg- 
ment of nonsuit. The motion was allowed as to the charge of assault 
with intent to commit rape and denied as to the lesser included 
offense of assault on a female, he being a male over the age of 
eighteen vears. Defendant offered no evidence and renewed his mo- 
tion for judgment of nonsuit. The motion was denied. The jury re- 
turned a verdict of guilty of assault on a female, he being a male 
over the age of eighteen years. Judgment was entered on the ver- 
dict. Defendant appealed. 


Attorney General Bruton, Deputy Attorney General Lewis, As- 
sistant Attorney General Rosser, and Trial Attorney Webb for the 
State. 

Alwood B. Warren for defendant. 
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Brancu, J. Defendant contends the court erred in refusing to 
grant his motion for nonsuit as to assault on a female. 

There is no statutory definition of assault in North Carolina, 
and the crime of assault is governed by common law rules. GS. 
14-33 does not create a new offense as to assaults on a female, but 
only provides for different punishments for various types of assault. 
State v. Lefler, 202 N.C. 700, 163 S.E. 878; State v. Jones, 258 N.C. 
89, 128 S.E. 2d 1; GS. 4-1. 

This Court generally defines the common law offense of assault 
as “an overt act or an attempt, or the unequivocal appearance of an 
attempt, with force and violence, to do seme immediate physical in- 
jury to the person of another, which show of force or menace of vio- 
lence must be sufficient to put a person of reasonable firmness in 
fear of immediate bodily harm.” 1 Strong’s N. C. Index, Assault and 
Battery, § 4, p. 182; State v. Davis, 23 N.C. 125; State v. Daniel, 
1386 N.C. 571, 48 S.E. 544; State v. Gay, 224 N.C. 141, 29 S.E. 2d 
458; State v. McIver, 231 N.C. 318, 56 S.E. 2d 604. 

This common law rule places emphasis on the intent or state of 
mind of the person accused. The decisions of the Court have, in 
effect, brought forth another rule known as the “show of violence 
rule,’ which places the emphasis on the reasonable apprehension of 
the person assailed. The “show of violence rule” consists of a show 
of violence accompanied by reasonable apprehension of immediate 
bodily harm or injury on the part of the person assailed which causes 
him to engage in a course of conduct which he would not otherwise 
have followed. This rule has been extended to many cases of assault 
on a female. Thus, there are two rules under which a person may be 
prosecuted for assault in North Carolina. See 36 N. C. L. Rev., Show 
of Violence Rule in North Carolina, p. 198. 

Although assault has been defined by this Court many times, 
the extreme difficulty of applying the facts to the law was recog- 
nized in the case of State v. Hampton, 68 N.C. 18, when the Court 
stated: “It would seem that there ought to be no difficulty in de- 
termining whether any given state of facts amounts to an assault. 
But the behavior of men towards each other varies by suck mere 
shades, that it is sometimes very difficult to characterize properly 
their acts and declarations.” Eightv-eight years later, the Court, 
speaking through Parker, J. (now C.J.) in the case of State v. Allen, 
245 N.C. 185, 95 S.E. 2d 526, said: “The rules of law in respect to 
assaults are plain, but their application to the facts is sometimes 
fraught with difficulty. Each case must depend upon its own peculiar 
circumstances.” 
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In answering the question presented, we must, of necessity, re- 
view the pertinent cases on assault. 

In the case of State v. Hampton, supra, prosecutor was going 
down steps from a courtroom and defendant, being within striking 
distance, clenched his right hand and said: “I have a good mind to 
hit you,” thereby causing prosecutor to take another stairway and 
direction. The Court held this to be an assault. 

State v. Shipman, 81 N.C. 518, holds that where a defendant, us- 
ing threatening language against prosecutor, advanced on him with 
knife in hand and prosecutor withdrew with the statement, “7 shall 
have to go away,” the defendant was properly convicted of an as- 
sault. See also State v. McAfee, 107 N.C. 812, 12 S.E. 435; State v. 
Newton, 251 N.C. 151, 110 S.E. 2d 810. 

The case of State v. Williams, 186 N.C. 627, 120 3.E. 224, pre- 
sents evidence that a 23-year old man on several occasions made in- 
decent proposals to a 15-year old girl on public streets, causing her 
to flee in a direction other than her destination, and causing fear and 
anxiety on her part. The Court held this to be an assault. 

The Court in the Per Curiam opinion of State v. Silver, 227 N.C. 
352, 42 S.E. 2d 208, held that in a prosecution for assault on a fe- 
male, where the evidence tended to show that defendant had asked 
prosecutrix an improper question, unaccompanied by any show of 
violence, threat, or any display of force, defendant’s motion for 
nonsuit should have been granted. 

In the case of State v. Johnson, 264 N.C. 598, 142 S.E. 2d 151, 
defendant’s wife, after separation, came home to get some personal 
belongings. There was an argument and defendant came toward his 
wife with open knife in his hand. She told defendant to let her out 
and he immediately unlocked the door and complied. She threw lye 
on him and left. Holding the evidence insufficient to be submitted to 
the jury, the Court stated: 


“Tn order to constitute a criminal assault there must be an 
overt act or an attempt, or the unequivocal appearance of an 
attempt, with force and violence, to do some immediate phy- 
sical injury to the person of another, which show of force or 
menace of violence must be sufficient to put a man of reasonable 
firmness in fear of immediate bodily harm.’ 1 Strong: N. C. In- 
dex, Assault and Battery, § 4, p. 182 (Supp., p. 60).” 


In State v. Ingram, 237 N.C. 197, 74 S.E. 2d 582, the evidence 
tended to show that defendant drove his automobile along a public 
highway and “leered” at prosecutrix who was walking some distance 
away on a dirt road. She heard defendant’s car stop as she was pass- 
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ing through a wooded area, and she ran about 215 feet until she was 
out of the woods. She then saw defendant walking fast about 70 feet 
away. Defendant stopped, and she continued to her destination. The 
Court held the evidence was insufficient to be submitted to the jury 
on the question of assault on a female, stating: 


“So that it seems well settled that in order to constitute the 
criminal offense of assault there must be an overt act or an at- 
tempt, or the unequivocal appearance of an attempt, with force 
and violence, to do some immediate physical injury to the per- 
son of another. . 

“The display of force or menace of violence must be such 
as to cause the reasonable apprehension of immediate bodily 
harm. Dahlin v. Fraser, 206 Minn. 476.” . . 

“There was here no overt act, no threat of violence, no offer 
or attempt to injure.” 


Again considering assault on a female, in State v. Gough, 257 
N.C. 348, 126 S.E. 2d 118, there was evidence that defendant, by 
false representations, induced two young girls to go with him in 
his automobile. He stopped the automobile in a wooded area in the 
nighttime, telling them if they would be nice to him and cooperate 
with him, they would not get hurt, and he would pay them nice. 
Whereupon, the girls jumped from the automobile and ran to a 
farm house where they asked for and received help. Holding there 
was sufficient evidence of kidnapping, but that there was not suffi- 
cient evidence to submit the question of the lesser offense of assault 
on a female to the jury, the Court said: 


“There is no evidence here of threatening words or violence 
menaced, nor is there any overt act or an attempt, with force 
and violence, to do physical injury to Elaine Saunders. This 
Court said in S. v. Ingram, 237 N.C. 197, 74 S.E. 2d 532: 

‘So that it seems well settled that in order to constitute the 
criminal offense of assault there must be an overt act or an 
attempt, or the unequivocal appearance of an attempt, with 
force and violence, to do some immediate physical injury to the 
person of another,’ ” 


The evidence in the instant case shows that witness saw defend- 
ant talking to the two children. She then saw the child in defendant’s 
arms. Defendant made no movement to leave, nor did he offer any 
overt movement indicative of force or violence. Upon being twice 
told by the witness to put the child down, he placed her in the 
yard. There was no evidence that the child was frightened or suffered 


N.C] SPRING TERM, 1967. 66% 


WILES v. MULLINAX. 


any fear or apprehension as a result of the acts of defendant, or that 
defendant molested or improperly held the child. It may have been 
that the sound of the child’s voice created an abnormal sexual desire 
in the apparently disturbed mind of the defendant. On the other 
hand, he may have had the natural instinct that many moral men 
have to affectionately hold a child. It is, however, clear there was 
no threat of violence and no offer or attempt to injure. “We cannot 
convict him of a criminal offense solely for what may have been in 
his mind. Human law does not reach that far.” State v. Ingram, 
supra. Evidence of a desire is not sufficient. There must be evidence 
of an intentional attempt to do violence or injury to the person of 
another. State v. Davis, 23 N.C. 1285. 

Considering the evidences most favorable to the State and giv- 
ing the State the benefit of every reasonable intendment and infer- 
ence to be drawn therefrom, as we must upon considering motion for 
nonsuit, State v. Corl, 250 N.C. 252, 108 S8.E. 2d 608, but being mind- 
ful that to convict a person of a criminal offense there must be legal 
evidence of the commission of the offense charged, something more 
than is sufficient to raise a suspicion or conjecture, State v. Prince, 
182 N.C. 788, 108 S.E. 330, we hold that the trial court erred in 
denying defendant’s motion for Judgment of nonsuit. 


Reversed. 


BERNADINE WILES, D/B/A CINTERVIEW TAXT, v. RALPH P. MULLINAX, 
JR., AND MULLINAX INSURANCE AGENCY, INC. 


(Filed 20 June, 1967.) 


1. Insurance § 8— 

Where insurance agents are sued for breach of duty to use reasonable 
diligence to obtain insurance coverage in accordance with contractual ob- 
ligations and breach of duty to notify the proposed insured of its failure 
to obtain such coverage, the agents are entitled to defend on the ground 
that in fact they did procure insurance in effect at the time of the loss, 
and, upon evidence which would support such finding, to argue such con- 
tention to the jury and to read to the jury, in the course of the argument, 
the pertinent statute and a decision of the Supreme Court on the question. 
G.S. &4-14. 


2. Judgments § 29— 

Adjudication by the Industrial Commission that the employer was un- 
insured at the time of the employee’s injury is not conclusive wpon in- 
surance agents who were not parties to the suit, even though one of them 
was a witness, and does not preclude such agents from asserting in a sub- 
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sequent suit against them by the employer that they had in fact obtained 
valid insurance in effect at the time of the accident. 


8. Insurance § 8-—— 

In a suit against insurance agents for their failure to provide insur- 
ance coverage and their failure to advise the proposed insured of such 
failure, a binder stipulating dates of coverage which do not include the 
date of the injury causing the loss is no defense, the question whether the 
dates as stipulated in the binder might be reformed for mistake not being 
presented. 


4. Insurance § 3— 
The insured may accept the benefits of a binder even though he had no 
knowledge that the insurance broker had issued the binder for his pro- 
tection, and delivery of the binder to him is not essential. 


5. Same—-= 
The extension of credit to the insured for the premium does not destroy 
the effectiveness of a binder. 


6. Same— 

In order to be valid, a binder need not be a complete contract, since it 
is merely a memorandum of the most important terms of a preliminary 
contract of insurance, and where the contemplated policy is required by 
statute, the binder is deemed to incorporate all of the terms of the stat- 
utory policy, and no specific form or provision is necessary to constitute a 
valid memorandum. 


7. Same; Insurance § 8; Master and Servant § 80-—~- Valid binder 
for compensation insurance cannot be cancelled until after statutory 
notice. 


In this action against insurance agents for breach of duty to exercise 
due diligence to provide compensation insurance coverage and for failure 
to notify the proposed insured of their failure to procure such insurance, 
testimony of a defendant agent that he had authority from insurer to issue 
a binder, and that some 26 days prior to the loss he forwarded to insurer 
a document constituting a binder covering a period of one year beginning 
some 11 days prior to the loss in question, is sufficient to support a finding 
that there was a valid binder in force on the date of the loss, notwith- 
standing advice by insurer to the agency nine days hefore the loss in 
question that the insurer would not accept the risk, since a valid binder 
for workmen’s compensation insurance cannot be terminated except by 
giving to insured 30 days notice. G.S. 97-99. 


AppraL by defendants from Riddle, S.J., at the November 1966 
Session of CABARRUS. 

This is an action for damages by reason of the alleged negligent 
failure of the defendants to procure for the plaintiff workmen’s com- 
pensation insurance coverage and their negligent failure to notify 
her that they had not done so. The plaintiff alleges that, by reason 
of these negligent omissions, she was without such insurance cover- 
age on 29 November 1958, that one of her employees then sustained 
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an injury by accident arising out of and in the course of his employ- 
ment and resulting in his death, and that she was compelled, by the 
award of the North Carolina Industrial Commission, to pay com- 
pensation to the dependents and to employ counsel to defend her 
against their claim. 

The defendants, in their answer, admit that as agents of the 
Pennsylvania Threshermen and Farmers’ Mutual Casualty Insurance 
Company, hereinafter referred to as PT&F, they negotiated the 1s- 
suance by it to the plaintiff of a standard workmen’s compensation 
insurance policy for the period beginning 8 November 1955 and end- 
ing 8 November 1956, which policy was renewed in 1956 and again 
in 1957, the latter renewal policy expiring 8 November 1958, and 
that no renewal thereof was issued. They allege that they bound both 
Royal Indemnity Company and Dixie Fire and Casualty Company, 
hereinafter referred to as Royal and Dixie, respectively, to insure 
the plaintiff and, consequently, that she was so insured at the time 
of the accident. 

The following issues were submitted to the jury and answered as 
indicated: 


“1. Did the defendants undertake to procure workmen’s 
compensation insurance coverage for the plaintiff, as alleged in 
the complaint? 

“ANSWER: Yes. 

“2. Did the defendants negligently fail to procure such 
workmen’s compensation insurance coverage, as alleged in the 
complaint? 

“ANSWER: Yes. 

“3. Did the defendants fail to timely notify the plaintiff of 
their failure to procure workmen’s compensation insurance cov- 
erage, as alleged in the complaint? 

“ANSWER: Yes. 

“4. What amount of damages, if any, is the plaintiff en- 
titled to recover of the defendants? 

“ANSWER: $9,300.” 


From a judgment in accordance with the verdict, the defendants 
appeal. Their assignments of error, brought forward in their brief, 
are: (1) The court erred in excluding certain testimony offered by 
the defendants; (2) the court erred in refusing to allow the defend- 
ants’ attorney to read to the jury certain passages from the statutes, 
and decisions relating to the effect of insurance binders and to argue 
that the plaintiff had been afforded coverage by such binders; and 
(3) the court erred in failing to charge with reference to the effect 
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of such a binder and concerning the defendants’ evidence relating 
thereto. 

The plaintiff’s evidence was to the effect that: In 1958 and for 
several years prior thereto, she owned and operated a taxicab busi- 
ness in Kannapolis. All of her insurance coverage was placed through 
the defendants. When the individual defendant, stipulated to have 
been acting within the scope of his agency for the corporate defend- 
ant, solicited her workmen’s compensation insurance business, he 
told her that he would take care of the matter of renewing the cov- 
erage as he had been doing with reference to other types of Insur- 
ance. This he did year by year. The policy for the period ending 8 
November 1958 was issued by PT&F. The plaintiff received from the 
defendant an invoice for the premium on that policy, which stated: 
“We have renewed the above policy because as you know vou have 
an established account. This entitled you to automatic renewal.” 
The plaintiff was never notified that PT&F would not renew the 
coverage. She did not know that she was without workmen’s com- 
pensation insurance coverage until the defendants so informed her 
after the injury and death of her employee on 29 November 1988. 
The widow of the employee filed a claim with the North Carolina 
Industrial Commission which conducted a hearing, to which the 
plaintiff, Royal and Dixie were parties. The individual defendant 
appeared as a witness at that hearing but neither of the defendants 
was made a party. The Commission found as a fact and concluded 
that the plaintiff was uninsured, dismissed Royal and Dixie from 
the proceeding, and rendered an award in favor of the claimant 
against the plaintiff. The plaintiff paid the award and also paid her 
own attorney’s fee. 

The individual defendant testified: The defendants’ agency con- 
tract with PT&F was terminated in July 1958. The plaintiff was not 
notified of this and was not notified of anv effort made by the de- 
fendants to place her workmen’s compensation insurance with any 
other company. The termination of the ageney did not affect the 
policy previously issued by PT&F to the plaintiff, which expired 8 
November 1958. In October 1958, the defendants forwarded to Royal 
a document which they contend was a binder. This document stated, 
among other things: “Item 2. Policy Period: From November 8, 
1957 to November 8, 1958.” The defendants received a reply from 
Royal dated 3 November 1958, stating that Royal was unwilling to 
provide the requested coverage. Thereupon, the defendants forwarded 
to Dixie a document which the defendants contend was a binder for 
this risk. That document, among other things, stated: “Item 2. The 
period during which the Policy shall remain in force, unless canceled 
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as in the Policy provided (herein called the Policy Period) shall be 
from 11/14/58 to 11/14/59.” On 20 November 1958, nine days be- 
fore the death of the plaintiff’s employee, the defendants received 
from Dixie’s general agent a letter stating, “We are sorry to advise 
that coverage will not be acceptable to the company.” At no time, 
prior to the death of the employee, was the plaintiff informed of 
any of these documents or rejections or that the PT&F policy had 
expired without renewal. 
The individual defendant testified further: 


“In the course of our business we actually write insurance 
policies, but we do not write Workmen’s Compensation policies. 
In order to obtain Workmen’s Compensation policies we bind 
the risk, advise the company of the binder and send the com- 
pany the information for them to prepare the policy. The com- 
pany sends us the policy. * * * As an agent I had authority 
to bind.” 


Hartsell, Hartsell & Mills and K. Michael Koontz for defendant 
appellants. 
Willams, Willeford & Boger for plaintiff avpellee. 


Lake, J. This case was before us upon a former appeal from a 
judgment of nonsuit which we reversed in 267 N.C. 392, 148 S.E. 2d 
229. Upon the authority of Elam v. Realty Co., 182 N.C. 599, 109 
S.E. 632, and other cases cited, we then held that, where an insur- 
ance agent or broker undertakes to procure a policy of insurance for 
another, it is his duty to use reasonable diligence to obtain it and, 
within the amount of the proposed policy, he may be held Hable for 
a loss sustained by the proposed insured due to his negligent failure 
to do so. We further stated that if, in spite of reasonable diligence, 
such agent or broker is unable to procure the desired insurance cov- 
erage, it is his duty to so notify the proposed insured in order that 
the latter may take the necessary steps to protect himself otherwise. 
Since the record then before us was sufficient to permit a jury to find 
a breach of such duties by the defendants, resulting in loss to the 
plaintiff, we reversed the judgment of nonsuit, stating, ‘Defendants’ 
asserted defenses are not pertinent to this decision, which relates 
only to the question of the sufficiency of the evidence to survive the 
motion for nonsuit.” 

The case having been retried and the jury having returned a ver- 
dict in favor of the plaintiff, the sufficiency of the asserted defense 
is now brought before us by the defendants’ contention that they 
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were not permitted by the trial judge to argue to the jury that they 
did, in fact, obtain for the plaintiff the desired insurance coverage. 

At the close of all the evidence, in the absence of the Jury, it 
was brought to the attention of the trial judge that the defendants’ 
attorney intended to read to the jury, in the course of his argument, 
G.S. 97-99(a), which concerns cancellation of a policy of workmen’s 
compensation insurance, together with passages from the decision 
of this Court in Moore v. Electric Co., 264 N.C. 667, 142 S.E. 2d 
659, in which this statute was held to apply to the cancellation of a 
binder for such insurance. The court ruled that the reading of these 
authorities to the jury would not be allowed. Thereupon, the de- 
fendants’ attorney inquired of the court “as to whether the defend- 
ants’ contentions that they had in fact obtained the insurance cov- 
erage by binders and that the evidence shows that the defendants 
had in fact procured the insurance by binders and that the plain- 
tiff was insured at all times might be argued to the jury.” The 
court ruled that such argument would be improper and not permit- 
ted. The defendants now assign these rulings as error. 

The second issue submitted to the jury was, “Did the defendants 
negligently fail to procure such workmen’s compensation insurance 
coverage, as alleged in the complaint?” Obviously, upon such issue, 
it was proper for the defendants to argue to the jury that they did 
procure the insurance and that it was in effect at the time of the in- 
jury to the plaintiff’s employee, if there was any evidence from which 
the jury might so find. If the evidence would support such a finding, 
the defendants were entitled not only to argue their contention to 
the jury, but also to read to the jury, in the course of that argu- 
ment, the pertinent statute and the decision of this Court upon the 
question. G.S. 84-14; Wilcox v. Motors, 269 N.C. 473, 153 S.E. 2d 
76; Brown v. Vestal, 2831 N.C. 56, 55 S.E. 2d 797; Howard v. Tele- 
graph Co., 170 N.C. 495, 87 S.E. 313. 

The present record discloses that in the hearing by the Indus- 
trial Commission of the claim for compensation, filed by the widow 
of the deceased employee, the Commission found as a fact, and con- 
cluded as a matter of law, that at the time of the injury the present 
plaintiff had no workmen’s compensation insurance coverage with 
either Royal or Dixie but was a non-insured. The Commission ac- 
cordingly dismissed from the proceeding before it Royal and Dixie 
and awarded compensation to be paid by the present plaintiff. There 
was no appeal from the award of the Full Commission. 

We need not determine whether, by reason of such award by 
the Industrial Commission, the question of the plaintiff’s right against 
Royal or Dixie, or both of them, on the ground of the now alleged 
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binder or binders is res judicata, as between the plaintiff and those 
companies. For the present, it is sufficient to note that the defend- 
ants were not parties to that proceeding. That being true, the ques- 
tion of the effectiveness of either or both of the alleged binders on 
the date of the injury to the employee is not res judicata as to the 
present defendants, even though the individual defendant testified 
as a witness in the hearing before the Commission. Bank v. Casualty 
Co., 268 N.C. 284, 150 S.E. 2d 396. To the general rule, that a judg- 
ment of a court is conclusive only as against the parties to the ac- 
tion and those in privity with them, there is an exception in favor 
of an employer whose alleged lability is, upon the principle of 
respondeat superior, derived through the alleged fault of an employee 
adjudged in a former action not to be at fault. See Coach Co. v. 
Burrell, 241 N.C. 482, 85 S.E. 2d 688, and cases there cited. This 
exception to the general rule has no application to the facts of this 
case, 

We turn, therefore, to the question of whether there is, upon the 
present record, sufficient evidence to support a finding that, at the 
time of the injury to the plaintiff’s employee, the plaintiff actually 
had workmen’s compensation insurance in force. The individual de- 
fendant testified that he had authority to bind both Royal and Dixie 
and that he issued a binder for each. The credibility of this testi- 
mony was for the jury. The construction of the documents and their 
legal effect was for the court. 

As to Royal, it is sufficient to note that the document which the 
defendants contend was a binder expressly provided for coverage 
from 8 November 1957 to 8 November 1958. Thus, by its terms, it 
would not constitute a binder in force at the time of the injury to 
the plaintiff’s employee. Whether, upon a proper showing, it could 
be reformed for mistake is not a question now before us. 

The document which the defendant contends bound Dixie upon 
this risk may not be disposed of in that manner. The individual de- 
fendant testified that he issued it as a binder and had authority 
from Dixie to do so. The record makes it clear that the plaintiff 
knew nothing whatever of the existence of this document until af- 
ter her employee was injured, and after Dixie notified the defend- 
ants it rejected the risk, but this Court held in the first appeal in 
Moore v. Electric Co., 259 N.C. 735, 1381 S.E. 2d 356, that knowledge 
by the contemplated insured of the issuance of a binder is not 4 
prerequisite to the validity of the binder. It having been issued for 
his benefit, he may elect to accept the benefits it confers. It follows 
that a delivery of the binder to him is not essential. The extension 
of credit to the insured for the premium does not destroy the effec- 
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tiveness of the binder. See Lea v. Insurance Co., 168 N.C. 478, 84 
S.E. 813; Couch on Insurance, 2d ed., § 14:29. It is not necessary in 
order to constitute a valid binder that the document be written in 
the form of a complete contract or that it set forth all of the terms. 
A binder is “merely a written memorandum of the most important 
terms of a preliminary contract of insurance.” Distributing Corp. 
wv. Indemmty Co., 224 N.C. 370, 30 S.E. 2d 377. Where, as in the 
present instance, the policy contemplated is required by statute to 
be issued in a prescribed form, the binder is deemed to incorporate 
all of the terms of the statutory policy. Moore v. Electric Co., first 
appeal, supra. No specific form or provision is necessary to consti- 
tute a memorandum, intended as a binder, a valid contract of in- 
surance. As this Court said upon the second appeal in Moore v. 
Electric Co., 264 N.C. 667, 142 8.E. 2d 659: 


“In insurance parlance, a ‘binder’ is insurer’s hare acknowl- 
edgment of its contract to protect the insured against casualty 
of a specified kind until a formal policy can be issued, or until 
insurer gives notice of its election to terminate. The binder may 
be oral or written.” 


The document which the defendants contend bound Dixie upon 
this risk is, in form and content, sufficient to constitute such memo- 
randum of a contract for temporary coverage. Thus, the evidence in- 
troduced by the defendants was sufficient, 1f found by the jury to be 
true, to support a finding that a valid binder was issued by Dixie. 
In the second appeal in Moore v, Electric Co., supra, this Court held 
that a valid binder for workmen’s compensation insurance cannot 
be terminated except by the giving to the insured of the 30 days’ 
notice required by G.S. 97-99 for cancellation of a formal policy. It 
is not contended in this case that such notice was given by Dinie. 

Consequently, there was evidence from which the jury could 
have found that, at the time the plaintiff’s emplovee was injured, 
there was in effect a contract of workmen’s compensation insurance 
procured for the plaintiff by the defendant. It follows that the de- 
fendants should have been permitted to argue this point to the jury 
in support of their position on the second issue and to read to the 
jury pertinent portions of the governing authorities. It also follows 
that the jury should have been instructed by the court upon the 
principles of law applicable to this contention of the defendants, 
which was not done. 

We find no error in the rulings of the trial court with reference 
to the admission of evidence, but for the errors above noted there 
must be still another trial of this action. 

New trial. 
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CARL V. LEAKE, SR., v. QUEEN CITY COACH COMPANY. 
(Filed 20 June, 1967.) 


1. Carriers § 18— 


A carrier is under duty to exercise the highest degree of care consistent 
with the practical operation of the business to provide for the safety of 
its passengers, and is under duty to protect a passenger from an assault 
by a fellow passenger when the carrier has knowledge, express or implied, 
of the danger of the assault; however only knowledge or notice to its em- 
ployees may be imputed to the carrier, and the driver of a bus, whose at- 
tention is primarily demanded in operating the vehicle, can be charged 
with knowledge of acts of his passengers only when such acts are so ub- 
usual as to come to his attention under the exceptional circumstances, 


2. Same— Evidence held insufficient to show that bus driver had reason- 
able ground to anticipate assault by one passenger on another. 


The evidence favorable to plaintiff tended to show that the driver of a 
bus requested a loud-talking, boisterous, drunk passenger to quiet down, 
that the passenger promised to do so and, on his way back from the front 
of the bus, suddenly stuck a needle or pin into a fellow passenger’s left 
hip, resulting in the injury in suit. There was no evidence that the bus 
driver had knowledge that the passenger had whiskey with him, that he 
had already had an altercation with another passenger, or that there had 
been any prior unpleasantness between the boisterous passenger and plain- 
tiff passenger. Held: Nonsuit was proper, since the evidence fails to show 
that the bus driver had any reasonable ground for anticipating the assault 
on plaintiff passenger. 


ApprAL by defendant from Mallard, J., September Civil Session, 
1966, Roprson County Superior Court. 

The plaintiff seeks to recover damages of the defendant for in- 
juries he sustained while a passenger on the defendant’s bus between 
the cities of Greensboro and Sanford. He alleges, and offers evidence 
tending to show, that on Sunday, 17 November 1962 he purchased 
a ticket from Reidsville to Lumberton. He boarded the defendant’s 
bus at Greensboro, and shortly afterwards an unknown passenger 
(X) began conducting himself in a loud and boisterous manner, 
swearing and cursing, that the driver called X to the front of the bus 
and talked with him about his objectionable conduct. That as he, 
the plaintiff, was lying on his side, X jabbed a sharp instrument in 
him which caused pain and required treatment by a doctor who re- 
moved about one and one-half inches of the end of a pin or needle 
from the plaintiff’s left hip. He alleges that the defendant is re- 
sponsible in allowing X to remain on the bus knowing that he was 
intoxicated and thereby subjected the plaintiff to an unsafe condi- 
tion on the bus, that he did not eject the drunk passenger from the 
bus and did not furnish reasonable medical care after he had been 
injured. The plaintiff testified that X had two pints of whiskey and 
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was pretty well intoxicated, that he got into an argument with two 
marines and struck at one of them, that the driver called him to 
come to him, that he was cursing, and as he started back to his 
seat he said, ‘No god damn negro ain’t going to look at me after I 
had been treated like this . . . No damn negro is going to treat 
me like this”; and that upon leaving the driver and returning to his 
seat, he jabbed the plaintiff in the left hip with a needle about an 
inch and one-half long, causing him to bleed. The plaintiff reported 
his injury to the driver and asked that he be sent to a hospital at 
Sanford, but received no encouragement. Upon arriving at Lumber- 
ton, the plaintiff went to Dr. Robinson that night and then again 
on Monday. The pin, or needle, was removed from his hip in an 
operation performed by Dr. Lawrence. The plaintiff went back to 
see Dr. Lawrence two or three times later. He testified that he was 
a barber earning from $100 to $150 per week, that he was unable to 
work following his injuries and has never been able to resume his 
occupation. 

On cross examination, the plaintiff testified that Mr. Norton, 
the driver of the bus, was a fine man, that he tried but couldn’t keep 
order on the bus, that the person who stabbed him was pretty rowdy 
and didn’t pay any attention to the driver, that he didn’t quiet 
down at all, he was pretty reckless, and that he believed the driver 
was afraid of him. The man who stabbed him got off the bus in 
Sanford, and he knows nothing further about him. 

Joseph Edward Norton testified for the defendant that he was 
driving the bus, that X boarded the bus in Greensboro and was 
talking a little loud. He was about five feet, six inches, real small, 
weighed about 120 pounds. At Siler City the driver called the person 
up to the front of the bus and asked him not to talk so loud, and 
he then went back to his seat. The driver did not observe any odor 
about him and did not see him with any packages. At Sanford X got 
off the bus, and about fifteen minutes later, Leake said, “You know 
that fellow who was talking too loud . . . When he comes back, 
will you talk to him; he stuck a pin in me.” He said he was not 
bleeding, but it felt like a pin. The driver then offered to get a cab 
and take the plaintiff over to the hospital. or call a doctor. The plain- 
tiff replied, “That will hold vou up .. . we will go on.” They 
went on to Fayetteville where the driver again asked Leake if he 
would like to go to a hospital, or call a doctor, which Leake de- 
clined. He testified that Leake did not at any time ask for medical 
assistance. That he didn’t see X drink any whiskey, and didn’t smell 
any, that he called the man up and asked him to lower his voice be- 
cause some of the people liked to sleep, that X replied he would be 
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glad to, and he did not hear him any more. That it was his practice 
to immediately eject passengers when they were behaving in any 
manner dangerous to other passengers, and that all this passenger 
was doing was talking loud, and he saw no reason to have him 
ejected. 

The following issues were submitted and answered by the jury: 


“I, Was the plaintiff, Carl V. Leake, Sr., injured by the 
negligence of the defendant, Queen City Coach Company, as 
alleged in the complaint? 

“ANSWER: Yes 

“2. What amount, if any, is the plaintiff entitled to recover 
of the defendant for his personal injuries? 

“ANSWER: $1,515.00” 


Judgment for the plaintiff was signed upon the verdict, and the 
defendant excepted and appealed. 


Johnson, McIntyre, Hedgpeth, Biggs and Campbell by Ingram 
P. Hedgpeth, Attorneys for defendant appellant. 
William J. Townsend, Attorney for plaintiff appellee. 


Puess, J. The plaintiff relies upon the case of Smith v. Cab 
Co., 227 N.C. 572, 42 S.E. 2d 657, to establish the alleged liability 
of the defendant in this case; but the facts in that case are notice- 
ably different from those mm the present litigation. In that case, the 
evidence was to the effect that the plaintiff entered the defendant’s 
eab about 2:00 o’clock in the morning, that she was pulled out of it 
by a woman with whom she had had trouble earlier in the evening, 
that the plaintiff succeeded in getting back into the cab, and the 
driver was urged to drive off. This he failed to do, saying “I am go- 
ing to see this well done.”’ He did, however, let the cab roll down to 
a dark spot about a half a block away, with plaintiff’s assailant and 
some of her friends still holding on to the cab and trving to fight her. 
Here the driver stopped the cab, got out, opened the back door, and 
departed, taking the switch keys. The girls were fighting her, but she 
could not start the cab as the driver had taken the keys. She was 
rescued and taken to a hospital where several stitches were taken to 
close a gash in her head. During the melee, plaintiff's money and 
goods were thrown out of the cab, scattered, and lost. In the opinion, 
it is said: 

“Conceding that the driver of defendant’s cab was under 
no obligation to protect plaintiff while she was on the sidewalk, 
or to defend her or champion her cause outside of his cab, still 
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it would seem that the plaintiff’s testimony, that after she had 
gotten in the cab and the cab had proceeded half a block the 
driver stopped the cab, with plaintiff’s assailants surrounding, 
and left the scene, would afford some evidence of failure to ex- 
ercise due care for the protection of one whom he had accepted 
as a passenger in his cab, and tend to sustain an action for dam- 
ages for injuries received and property lost proximately result- 
ing therefrom.” 


The Court there summarized the applicable law which we here- 
with quote, omitting citations: 


“The duty owed by common carriers to passengers being 
transported by them has been frequently stated by this Court 
to be to provide for the safe conveyance of their passengers ‘as 
far as human care and foresight’ can go, consistent with prac- 
tical operation of the business. And in the performance of its 
duty it is obligatory upon the carrier to protect a passenger from 
assault, not only by the carrier’s employees, but also by intrud- 
ers, when by the exercise of due care the acts of violence might 
have been foreseen and avoided. This obligation on the part of 
the carrier with respect to the safety of passengers continues un- 
til the journey expressly or impliedly contracted for is concluded. 
But before liability may be predicated for the injury to the 
passenger, it must have proximately resulted from the negli- 
gent failure of the carrier to perform its duty. And the carrier 
must have known of, or had reasonable grounds to anticipate 
the assault by intruders, with present ability to avoid injury to 
the passenger by the exercise of proper care. 

“We do not conceive it to be the legal duty of the driver of 
a taxicab to interfere in a fight on the street or sidewalk be- 
tween third parties and one who is desirous of becoming a pas- 
senger but who has not entered the vehicle, but after the per- 
son has been accepted as a passenger and has entered the con- 
veyance, the duty is imposed upon the carrier to exercise due 
care and vigilance to protect the passenger in transit from vio- 
lence threatened by third parties when the circumstances are 
such as to indicate that injury to the passenger might reason- 
ably be anticipated and avoided by the exercise of proper care. 
However, the carrier is not an insurer of the safety of its pas- 
senger, and can only be held liable in damages for negligent 
breach of its duty, proximately resulting in injury to the pas- 
senger, or causing loss of packages accepted with the passenger 
for transportation.” (Underscoring added.) 
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Tested by the above rules, we are of the opinion that the driver 
of the defendant’s bus had no reasonable grounds to anticipate an 
assault by the unknown passenger upon the plaintiff. Taken in the 
light most favorable to the plaintiff, X was a loud talking, boisterous 
drunk person whom the bus driver asked to quiet down. While X 
had had an altercation with some people sitting near him at the 
back of the bus, the record does not show that they complained. 
There had been no kind of unpleasantness between him and the 
plaintiff and nothing to cause the bus driver to suspect an attack 
upon the plaintiff or any other passenger. The only knowledge or 
notice imputed to the defendant would be that of the driver. The 
latter did not see X drink any whiskey, sincll any odor on him, or 
see him with any packages which might have contained liquor, or 
know of his striking one of the marines. When he asked him to 
lower his voice because some of the people liked to sleep, X replied 
he would be glad to, and he, the driver, did not hear him any more. 

It was immediately following this peaceable aititude on the part 
of X that he stuck the pin or needle in the plaintiff as he was re- 
turning to his seat at the back of the bus. Since the plaintiff was 
lying on the seat with his hips exposed to the aisle, it is entirely 
likely that the action of X was impetuous in that the position of 
the plaintiff presented a target and a temptation which he could not 
resist. 

On this bus, as in practically all of them, the carrier has only 
one employee —the driver. His primary duty is to give his full at- 
tention to the operation of the bus. If he concentrates his faculties 
upon this all-important duty, he is not likely to observe the con- 
duct of the passengers except in most unusual cases. In the average 
bus, thirty or forty feet long, and with as many as sixty passengers, 
the noise of the bus and the voices of the passengers in conversa- 
tion would prevent him from hearing anything at the back of the 
bus except extremely loud noise. And with duty of watching the road 
in front and other vehicles behind, through his rear view mirrors, he 
cannot give attention to the actions of the passengers unless so un- 
usual as to demand it. 

Here the driver, Norton, had seen no trouble from X but had 
learned (the record doesn’t show how) that he was talking loudly. 
Upon being asked to lower his voice, X said he would be glad to, 
and returned toward his seat. There was nothing in his demeanor to 
cause Norton to foresee any trouble, there had been no altercation 
or unpleasantness between X and the plaintiff. and no reason for 
the driver to anticipate an attack on the plaintiff who had no con- 
nection with whatever X’s previous conduct had been. 
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We are of the opinion that the facts in this case are governed 
by the rule laid down in Mills v. R. R., 172 N.C. 266, 90 8.E. 221. 
In that case it appeared that a passenger, who was drinking, stumb- 
led over a basket of eggs belonging to the conductor. They were in 
the baggage car, and the conductor told the passenger that he could 
not ride in the baggage car and that he then returned to his seat in 
the coach. Later, the plaintiff, who was also drinking, had an alter- 
cation with the other passenger, and they had a fight, resulting in 
injuries to the plaintiff. The Court held that these facts were not 
sufficient to go to the jury and ordered that the cause be nonsuited. 

In Pride v. R. R., 176 N.C. 594, 97 S.E. 418, the Court said: 


“<The negligence for which the railway is held liable is not 
the wrong of the fellow-passenger or the stranger, but 1s the 
negligent omission of the carrier’s servants to prevent the wrong 
from being committed. In order that such omission may consti- 
tute negligence, there is involved the essential element that the 
carrier or his servants had knowledge, or with the proper care 
could have had knowledge, that the wrong was imminent, and 
that he had such knowledge or the opportunity to acquire it 
sufficiently long in advance of the infliction of the wrong upon 
the passenger to have prevented it with the force at his com- 
mand.’ Hutchison on Carriers, § 980. 

“The converse of this proposition is equally true that the 
carrier is not responsible for injuries resulting from the unau- 
thorized acts of strangers which could not be reasonable fore- 
seen or anticipated by the exercise of ordinary care .. .” 


We are of the opinion that the defendant’s motion for judgment 
of nonsuit should have been allowed. 
Reversed. 


JOHN I. ELMORE v. EDWIN §&. LANIER, CoMMISSIONER OF INSURANCE. 
(Filed 20 June, 1967.) 


1. Administrative Law § 1— 


Initial determination of civil controversies by administrative boards, 
with right of appeal to the courts, is an expeditious method for the ad- 
judication of such questions, and such procedure is particularly efficient 
when the subject of inquirr is of a very technical nature, and adminis- 
trative procedure has become necessary in many fields in the proper ad- 
ministration of justice. 
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2. Administrative Law § 3.1; Injunctions § 11— 


Injunction will not lie for the purpose of interfering with valid and reg- 
ular statutory procedure before an administrative board, there being ample 
opportunity for a party to redress any injustice by appeal from the final 
order of such board. 


8. Administrative Law § 3.1; Insurance § 2— 


In a hearing before the Jnsurance Commissioner of charges against an 
agent in proceedings for the revocation of the agent’s license, the agent 
having been given more than the 10 day statutory notice, motion for a con- 
tinuance and motion for a bill of particulars are addressed to the sound dis- 
cretion of the Commissioner, and the denial of the motions will not be 
disturbed in the absence of a showing of abuse. G.S. 58-42. 


4. Insurance § 2; Actions § 3— 


Proceedings against an insurance agent for revocation of licenses do not 
become moot upon the surrender by the agent of his licenses or their ex- 
piration, since adjudication of the question of the agent’s wrongdoing 
would affect subsequent issuance of license to him. 


Apprats by plaintiff and defendant from Braswell, J., February 
20, 1967, Second February Regular Civil Term of Wake Superior 
Court. 


As a result of some six months’ investigation of the plaintiff’s ac- 
tivities as an insurance agent, the Commissioner of Insurance, act- 
ing under the authority of Chapter 58 of the General Statutes, sus- 
pended the insurance licenses of the plaintiff, charged him with some 
twenty-two violations, and sect a time for hearing on the charges. 
The notice was dated 25 January 1967, served on 26 January 1967, 
and fixed the date of the hearing for 6 February 1967, which, by 
second notice, was changed to 13 February 1967. 


The Commissioner charged that in each of the cases the plain- 
tiff had made false representations to insurance companies he rep- 
resented, that the insured owned 100 per cent interest in certain 
tobacco lands in Lenoir County, when he knew that such claims 
were false. He also charged that the plaintiff had received money 
for the losses so claimed, and that he had failed to properly apply 
the proceeds, and that the total amount for which the plaintiff was 
indebted to the insurance agencies was some $33,000. Separate 
charges were made in each of the twenty-two cases in which it was 
alleged that Elmore had made false representations with reference 
to an application for insurance against direct loss by hail and addi- 
tional perils on tobacco crops and had wrongfully signed, or caused 
to be signed, the name of the applicants, whereby he obtained drafts 
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from the insurance companies. That he negotiated the drafts but 
did not deliver the proceeds to the named insured. In each applica- 
tion the date of the alleged loss, the location of the acreage involved, 
and the name of the purported land owner was set forth. 

Before the date of the hearing, on 5 February 1967, the plain- 
tiff filed four motions: (1) motion to sever; (2) motion for bill of 
particulars; (3) motion for continuance; (4) motion that steno- 
graphic record be kept. 

On 8 February the Commissioner wired plaintifi’s attorney that 
the motions would be heard on 13 February and suggested that he 
prepare to proceed with the hearing “as scheduled in the event of 
the denial of motions.” 

On 13 February the plaintiff filed his own affidavit and the affi- 
davit of his attorney, Thomas J. White, which in substance stated 
that the plaintiff had been unable to prepare for the hearing within 
the limited time allowed; that his attorney had many other obli- 
gations and engagements and was unable to work on the matter ex- 
cept at odd times; that his attorney was a member of the North 
Carolina Senate and Chairman of the Appropriations Committee of 
the Senate, and that his duties in that capacity, as well as a large 
legal practice, would prevent him from giving proper attention to 
the matter until the adjournment of the General Assembly in June 
1967. The Commissioner denied all of the plaintiff’s motions except 
the one requesting that a stenographic record be kept. 

The hearing was thereupon begun on Monday, 13 February, and 
while it was in progress, an order signed by his Honor J. William 
Copeland, Judge of the Superior Court, was served upon the Com- 
missioner. It restrained the Commissioner from proceeding further 
with the hearing “and from doing any act or thing in furtherance 
thereof in prosecution of the charges” and made the order return- 
able on 2 March 1967. 


Two days later the Commissioner moved in Wake Superior Court 
that a hearing on Judge Copeland’s order be had before the return 
date fixed therein, and as a result a hearing was set before Judge E. 
Maurice Braswell on 20 February 1967. At that hearing the plaintiff 
and his attorney were present, and affidavits setting forth in detail 
his claims and position were filed. The Commissioner filed counter- 
affidavits, and after a full hearing and arguments before Judge Bras- 
well, the preliminary order was ordered dissolved; however, the 
Court ordered that pending the appeal that no further hearing or 
proceedings be had in the matter. 
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From the order dissolving the preliminary injunction the plaintiff 
appealed. The defendant also appealed from the order staying the 
dissolution of the injunction pending the appeal. 


Thos. J. White, Attorney for the plainti. 

Howard E. Manning, Special Counsel to the Department of In- 
surance; T. Wade Bruton, Attorney General, by Bernard A. Harrell, 
Assistant Attorney General, for defendant. 


Pusss, J. The pertinent sections of Chapter 58 of the General 
Statutes — Insurance —-are summarized as follows: 

G.S. 58-42 provides that when the Commissioner of Insurance is 
satisfied that any insurance agent has willfully violated any of the 
insurance laws of the State or willfully misrepresented any policy of 
insurance, or willfully deceived any person in regard to any insur- 
ance policy, or has failed to pay over any money or property in his 
hands belonging to an insurance company, the Commissioner may 
immediately suspend his license, giving the licensee ten days’ notice 
of the charges and of a hearing thereon; and if, upon the hearing, 
the Commissioner finds any of the above violations, he shall spe- 
cifically set out such finding and revoke the license of the agent. 
The agent may have the revocation reviewed as provided in GS. 
58-9.3 by filing a petition in the Superior Court of Wake County 
within thirty (30) days from the date a copy of the order is delivered 
to the petitioner. The cause will be heard by the trial judge as a 
civil case, upon transcript of the record, for review of findings of 
fact and errors of law only, and the order may be affirmed or set 
aside as the record may justify. The order of the superior court is 
subject to appeal to the Supreme Court, by any party to the action, 
as in other civil cases. 

Legislation of this type has become necessary in many fields, and 
so a system of administrative procedure has been instituted in which 
matters of regulation and contro] may, and must be, tried by prop- 
erly established commissions and agencies that are peculiarly quali- 
fied for the purpose. Thus, we have the Workmen’s Compensation 
Commission, the Utilities Commission, and the Insurance Commis- 
sion which are similarly empowered to hear and determine contro- 
versies in their respective fields. Since practically every case origi- 
nating in the courts must, as a matter of absolute right, be tried by 
a jury —unless all parties waive it—it has been found more efti- 
cient and practical to use the administrative process in these in- 
stances, This procedure is particularly efficient when the subject of 
inquiry is of a very technical nature, or involves the analysis of 
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many records. After the hearings before the agencies have been con- 
ducted, the statute gives any aggrieved party his “day in court” by 
appeal or other recognized procedure. 

To permit the interruption and cessation of proceedings before a 
commission by untimely and premature intervention by the courts 
would completely destroy the efficicncy, effectiveness, and purpose 
of the administrative agencies. To allow it would mean that in 
some instances a case might pend in the courts until a jury trial 
could be held, which would frequently cause unjustified delay, and 
result in thwarting the purpose for which the administrative inves- 
tigation was established, and the constitutionality of the proceed- 
ings may not be tested except in rare instances—not applicable 
here — until the matter has reached the courts for review. 

In Summrell v. Racing Association, 239 N.C. 591, 80 S.E. 2d 
638, Bobbitt, J., speaking for the Court, said: 


“Where a resident and citizen seeks to enjoin public officials 
from putting into effect the provisions of a statute enacted by 
the General Assembly on the ground that the statute is uncon- 
stitutional and is therefore void, it 1s held that he is not entitled 
to injunctive relief in the absence of allegations and proof that 
he will suffer direct injury, such as a deprivation of a consti- 
tutionally guaranteed personal right or an invasion of his prop- 
erty rights. In the absence of such allegation and proof the 
Court will not pass on the constitutionality of the statute. Wood 
v. Braswell, 192 N.C. 588, 1385 8.E. 529; Newman v. Comrs. of 
Vance, 208 N.C. 675, 182 S.E. 453.” 


In Fox v. Commissioners of Durham, 244 N.C. 497, 94 S.E. 2d 
482, Justice Bobbitt, again speaking for the Court, said: 


“In 28 Am. Jur., Injunctions sec. 182, the general rule is 
stated as follows: ‘The usual ground for asking injunctive re- 
lief against the enforcement of statutes is their invalidity, but 
that, of itself, is not sufficient to warrant the exercise by equity 
of its extraordinary injunctive power. In other words, the mere 
fact that a statute is alleged to be unconstitutional or invalid 
will not entitle a party to have its enforcement enjoined.’ ” 


In this case, after some six months of investigation, the Commis- 
sioner of Insurance has charged that the petitioner has fraudulently 
and flagrantly filed false claims for insurance losses by virtue of his 
license as an insurance agent. Whether the charges will be proven is 
yet to be established, but we can assume that the elected Commis- 
sioner of Insurance would not temporarily suspend the plaintiff’s 
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licenses and prefer these serious charges without substantial evidence 
to support them. The action of the plaintiff in closing out his busi- 
ness and moving to another county in the midst of the Commission- 
er’s investigation indicates that he, too, had some fears of the out- 
come. 

The petitioner offered impressive reasons for a continuance of 
the hearing, but the motion was denied. While the statute provides 
for ten days’ notice, he was given seventeen. Moreover, the investi- 
gation by the Commissioner could not have been conducted without 
the knowledge of the petitioner, and his concern for the outcome is 
demonstrated by the closing of his business three months before the 
hearing and indicates that he was forewarned of the likelihood of 
this proceeding well in advance, and had substantially more nctice 
than the statute requires. In the absence of abuse of discretion, 
which is not shown, the refusal of the Commissioner to allow a con- 
tinuance cannot be overruled. The motions to sever and for a bill of 
particulars were also determined in the discretion of the Commis- 
sioner, and, no abuse being shown, the rulings thereon will not be 
disturbed. 

At the hearing, the petitioner surrendered his insurance licenses, 
all of which expired on March 31. The petitioner claims that under 
these circumstances the cause is now moot. He further calls atten- 
tion to G.S. 58-48 which he says provides for punishment in crim- 
inal proceedings if his guilt should be established. An inspection of 
that statute leaves some question of its applicability to the allega- 
tions made by the Commissioner. Even if the petitioner is correct, 
this would constitute no defense to these proceedings. The Insurance 
Commissioner has no authority to require the Solicitor to institute 
or prosecute a criminal action nor to require a Judge to punish the 
defendant upon conviction. Then too, repayment of the alleged mis- 
appropriation of $33,000 would not necessarily be required in crim- 
inal proceedings. 

With no adjudication of his wrongdoing, and upon the dismissal 
of these charges (solely because the petitioner, with whatever mo- 
tive, reason or hope, has found it expedient to surrender his licenses) , 
he could have substantial hope of regaming them within a compara- 
tively short time. To move across a nearby state line, he would, in 
all probability, have little difficulty in obtaining licenses in the other 
state. While the agent in this kind of investigation may be presumed 
to be guiltless until his improper conduct has been formally proven, 
we must recognize that he would not be likely to close up his busi- 
ness, surrender his means of livelihood, and move his home unless 
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he had substantial fear of the results of the investigation he is try- 
ing so desperately to prevent. 

The plaintiff must accede to the laws of the State which require 
that his alleged derelictions be first adjudicated by the Insurance 
Commissioner. This has been prevented because of the ex parte pre- 
liminary injunction obtained by the plaintiff. Ample safeguards are 
provided by appeals to the courts, at the proper time, to protect him 
from any improper or illegal results. 

Judge Braswell was correct in dissolving the temporary imjunc- 
tion, and the cause is hereby remanded for further proceedings be- 
fore the Commissioner of Insurance under Chapter 58 of the Gen- 
eral Statutes. 


Affirmed. 


LEONARD Y. SAFRIT, JOHN S. BALL, MRS. RAY L. MORSE, LOUIS STY- 
RON, F. B. ESKRIDGH, STEVE BEACHAM, 8R., GILBERT WHITE- 
HURST, TOM ADAMS, N. C. McNEILL, TULL WILLIAMS, MRS. d. 
L. HOLEBROOK, EARL LEWIS, SAM GIBBS, JOHN D. NELSON, 
ARVIS McGEHEE, RAY M. WILLIS, BILLY J. BALES, BANZEML!,. 
LEWIS, JR., AnD BANZELL LEWIS, SR., Fok anp on BeHatr or THEM- 
SELVES AND ALL OTHERS SIMILARIY SiTuaAtep, v. JOHN D. COSTLOW, 
Mayor, EARL MADES, DAVID C., FARRIOR, FRANK LANGDALE, 
OSBORNE G. DAVIS ann GLENN B. WILLTS, JR., ComMMiIssIonerRs oF 
THE TOWN OF BEAUFORT, Aanp tHE TOWN OF BEAUFORT, a Mv- 
NICIPAL CORPORATION OF THE STATE OF NORTH CAROLINA. 


(Filed 20 June, 1967.) 


1. Municipal Corporations § 2— 

The owner of property within territory annexed by a municipality may 
bring an action after the expiration of one year from the effective date of 
annexation and prior to the expiration of 15 months from such date, to 
compel the municipality to follow through on its plans for furnishing es- 
sential municipal services tc the area annexed in accordance with the 
plans filed in the proceedings. G.S. 160-453.5 (h). 


2. Same— 

Where a municipality is unable to extend its municipal sewerage system 
to an annexed territory because such system has been declared obsolete 
and a source of unlawful pollution, but the municipality has planned to 
construct a new sewerage system to service all areas within the municipal 
limits, and has initiated studies for such plan by an engineering firm, held, 
a resident of the area is entitled to maintain an action, timely instituted, 
to compel the municipality to follow through on its plan for the new 
Sewerage system. 
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8. Mandamus § 1— 


The purpose of mandamus is identical with that of a mandatory in- 
junction, and its function is to enforce, but not to establish, a legal right. 


4, Mandamus § 2— 


Ordinarily, mandamus does not lie to control the exercise of a discre- 
tionary power. 


5. Same; Municipal Corporations § 2— 

Where more than a year after the effective date of an annexation ordi- 
nance, a municipal corporation has failed to take steps te provide sewerage 
service to the annexed area in accordance with its plans theretofore filed, 
the owners of property within the territory annexed, while not having the 
right to require any particular type of sewerage system be installed, do 
have a clear legal right to require that the municipality provide a sewer- 
age system which will offer them the same benefits as those offered any 
other property owners throughout the municipality. 


APPEAL by plaintiffs from Latham, Special Judge, November 28, 
1966 Civil Session of CARTERET. 

Civil action (No. 121 on our docket) instituted July 29, 1965, in 
which plaintiffs seek relief by writ of mandamus or, alternatively, 
that an Annexation Ordinance of the Town of Beaufort be adjudged 
void ab initio. 

On January 15, 1966, these plaintiffs instituted a separate action 
(No. 110 on our docket) under the Declaratory Judgment Act, seek- 
ing to have the same Annexation Ordinance declared void ab initio. 

The two cases were heard together. A Jury trial was waived. 
The court’s findings of fact 1n each case are based on the same stip- 
ulations and evidence. An opinion in the subsequent separate action 
is being filed simultaneously herewith. 

The Annexation Ordinance was adopted March 16, 1964, effec- 
tive May 1, 1964, by the Board of Commissioners of the Town of 
Beaufort, after compliance with the procedural requirements pre- 
scribed in G.S. 160-453.5. A public hearing was held March 2, 1964. 
More than fourteen days prior thereto, a “Report Setting Forth 
Plans as to Services to Areas to be Annexed,” including a map 
showing existing municipal limits and the areas under consideration 
for annexation, was filed in the office of the Town Clerk. Owners of 
property in these areas appeared at the public meeting and expressed 
their opposition to adoption of the proposed Annexation Ordinance. 

The plan filed in purported compliance with G.S. 160-453.3 is 
comprehensive, relating to (1) lights and water; (2) sewer; (3) po- 
lice protection; (4) fire protection; (5) garbage collection; and (6) 
street maintenance. 

The controversy relates to the following provision of the plan: 

“2. Sewer: The municipal sewerage system of the Town of 
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Beaufort is based upon a gravity outfall towards the navigable wa- 
ters that border the Town on the north and west; these two bodies 
of water are part of the White Oak River Basin and, as such, have 
been included in the State Stream and Sanitation study heretorore 
provided by the State Stream and Sanitation Act. Due to the nnis- 
ance created by said system in depositing raw sewage in these nav- 
igable waters, the sewerage system of the Town of Beaufort has 
been declared to be obsolete and a source of unlawful pollution to 
adjacent streams or waters by the State Stream and Sanitation Com- 
mittee, and whereas the General Assembly of North Carolina, Ses- 
sion 1963, did amend subsection 3(b) of G.S. 160-453.8 by adding: 
‘provided, however that in the event the sewerage system of the mu- 
nicipality shall have been declared to be unfit, obsolete or a source 
of unlawful pollution to the adjacent streams or waterways by the 
State Stream Sanitation Committee, then the municipality shall 
not be required to extend any sewerage outfall into the area to be 
annexed; provided, further, that the area to be annexed sha!l be pro- 
vided sewerage service on substantially the same basis and in the 
same manner as such service is provided within the rest of the mu- 
nicipality whenever a modernized sewerage system is created sub- 
ject to the approval of the State Stream Sanitation Committee.’ 
Whereas, the Town of Beaufort has employed an engineering firm 
to determine the feasibilities of a new sewerage system and that the 
said Tracts One and Two as herein described are included or will 
be included in said studies and that, when the new sewerage system 
as contemplated by the Town of Beaufort is constructed, said system 
will service the two areas as hereinabove described and that said 
areas will receive the same benefits in this regard as present por- 
tions of the municipality. 

“That it is further found that each of the areas at present are 
being serviced by septic tank systems which require attention in the 
form of pumping and other cleaning, and that large portions of the 
Town of Beaufort are now similarly serviced and that the Town of 
Beaufort has heretofore obtained equipment incidental to the pump- 
ing or cleaning of septic tanks and emplovs personnel for this pur- 
pose and this septic tank cleaning or pumping service will, on re- 
quest of the individual owners in Tracts One and Two, be furnished 
said areas.” 

Judge Latham concluded as matters of law that this action was 
timely and properly brought pursuant to G.S, 160-453.5(h); that 
plaintiffs had failed to show defendant did not comply with the “Re- 
port Setting Forth Plans as to Services to Areas to be Annexed”’; 
and that the court was “without authority to amend the plan for 
services to be provided to annexed areas and to force compliance to 
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the plan as amended by the use of mandamus.” Judgment was en- 
tered dismissing the action. Plaintiffs excepted and appealed. 


Harvey Hamilton, Jr, and Ward & Tucker for plaintiff anpel- 
tants. 
Wheatly & Bennett for defendant appellees. 


Bossitt, J. Judge Latham ruled in the separate action (No. 
110 on our docket) that the 19638 statute, to wit, Chapter 1189, Ses- 
sion Laws of 1963, referred to in the quoted paragraph of the plan, 
was unconstitutional and void as violative of Article Il, Section 29, 
of the Constitution of North Carolina. As to this, as set forth in the 
opinion in the separate action, this Court is in accord. Defendants 
may not predicate rights upon said 1963 statute. 

The court ruled correctly that this action was timely and prop- 
erly brought pursuant to G.S. 160-453.5(h). The court’s further rul- 
ings appear to be in accord with defendants’ contention that the plan 
contains no provision for a sewerage svstem in the annexed areas 
and therefore affords no basis for the issuance of a writ of mandamus. 
As to this, we take a different view. 

The plan contemplates the construction of a new sewerage sys- 
tem from which property owners in the annexed area will receive 
the same benefits as property owners in the then existing portions 
of the municipality. We cannot accept the view that this reference 
to a new sewerage system should be treated as a mere will-o’-the- 
wisp, so lacking in substance that plaintiffs had no right to rely 
thereon. 

Independent of references to said 1963 statute, we think the pro- 
posal set forth in said plan was in substance as follows: The exist- 
ing municipal sewerage system, having been declared obsolete and 
a source of unlawful pollution to adjacent streams or waters, could 
not be extended into the annexed areas. The Town of Beaufort plan- 
ned to construct a new sewerage system from which all areas within 
the municipal limits, including the annexed areas, would receive the 
same benefits. Studies to accomplish this result were in progress. 
Temporarily, the Town of Beaufort would upon request pump or 
clean privately owned septic tanks located in the annexed areas. 

In GS. 160-453.1, it is declared as a matter of State policy, in- 
ter alia: “. . . (3) That municipal boundaries should be extended, 
in accordance with legislative standards applicable throughout the 
State, to include such areas and to provide the high quality of gov- 
ernmental services needed therein for the public health, safety and 
welfare; and... (5) That areas annexed to municipalities in ac- 
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cordance with such uniform legislative standards should receive the 
services provided by the annexing municipality as soon as possible 
following annexation.” 

G.S. 160-453.3(3)b requires, in respect of a plan for extension of 
services to areas proposed to be annexed, the following: “Provide for 
extension of water mains and sewer lines into the area to be annexed 
so that property owners in the area to be annexed will be able to 
secure public water and sewer services according to the policies in 
effect in such municipality for extending water and sewer lines to 
individual lots or subdivisions. If the municipality must, at its own 
expense, extend water and/or sewer mains into the area to be an- 
nexed before property owners in the area can, according to mu- 
nicipal policies, make such connection to such lines, then the plans 
must call for contracts to be let and constructon to begin on such 
lines within one year following the effective date of annexation.” 

In the separate action (No. 110 on our docket), we have held 
that plaintiffs are precluded by G.S. 160-453.6(a) from attacking 
the validity of the annexation by reason of their failure, within 
thirty days following the passage of the Annexation Ordinance, to 
file a petition in the Superior Court of Carteret County seeking a 
review of the action of the Board of Commissioners of the Town of 
Beaufort. 

Plaintiffs’ property is now located within the municipality. They 
are entitled “to secure public . . . sewer services according to the 
policies in effect in such municipality for extending ... sewer 
lines to individual lots or subdivisions.” G.S. 160-453.3(3)b. The plan 
of the Town of Beaufort for extending sewer lines necessitates the 
construction of a new sewerage system, and in the “Report Setting 
Forth Plans as to Services to Areas to be Annexed” it is stated that 
“said (new) system will service the two (newly annexed) areas as 
hereinabove described. il 

The statutory remedy for owners of property in the annexed ter- 
ritory where “the municipality has not followed through on its ser- 
vice plans adopted under the provisions of §§ 160-453.3(3) and 160- 
453.5(e)” is by writ of mandamus. G.S. 160-453.5(h). Plaintiffs have 
no other legal remedy. 

The nature and function of a writ of mandamus have been fully 
discussed in prior decisions. Hospital v. Wiimington, 235 N.C. 597, 
70 S.E. 2d 833, and cases cited; St. George v. Hanson, 239 N.C. 259, 
78 S.E. 2d 885, and cases cited; Young v. Roberts, 252 N.C. 9, 112 
S.E. 2d 758. 

The function of a writ of mandamus, ‘‘when issued to compel a 
board or public official to perform a duty imposed by law,” is iden- 
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tical with that of a mandatory injunction. Hosmtal v. Wilmington, 
supra. Its function is to enforce, not to establish, legal rights. S¢. 
George v. Hanson, supra. Ordinarily, mandamus “does not le to 
control the exercise of a discretionary power.” 3 Strong, N. C. In- 
dex, Mandamus § 2. 

Although plaintiffs have no right to require that any particular 
type of sewerage system be installed, they do have a clear legal right 
to require that defendants provide a new sewerage system which 
will offer to them the same benefits offered to other property owners 
throughout the municipality. The tax burden imposed on plaintiffs’ 
property is the same as that imposed on property throughout the 
municipality. The statutes contemplate, and elemental fairness re- 
quires, that plaintiffs receive the same benefits. 

Absent a specific provision in the plan for the construction of 
the new sewerage system, the law allowed defendants a reasonabie 
time within which to discharge their obligations. G.S. 160-453.5(h) 
provides that application for writ of mandamus as authorized thereby 
shall be made not earlier than one year nor later than fifteen months 
from the effective date of annexation. The effective date of snnexa- 
tion was May 1, 1964. This action was instituted July 29, 1965. The 
hearing before Judge Latham was at November 28, 1966 Civil Ses- 
sion. Notwithstanding this lapse of time, defendants offer no evi- 
dence that a new sewerage system is in process of construction or 
that contract for the construction of such sewerage system has been 
let. 

The foregoing leads to this conclusion: The court was in error 
in dismissing the action. Hence, the judgment is vacated and the 
cause remanded for further proceedings. Upon the basis of such evi- 
dence as may be offered upon further hearing in the superior court, 
the judge thereof will make such order as may be appropriate to 
require that defendants proceed promptly with the construction of 
a new sewerage system. 

Error and remanded. 
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ORVILLE G. GASKILL, LEONARD Y. SAFRIT, G. W. HUNTLEY, JR., ET 
ALS., Vv. JOHN D. COSTLOW, Mayor, EAR] MADES, DAVID C. FAR- 
RIOR, FRANK LANGDALE, OSBORNE G. DAVIS anp GLENN B. 
WILLIS, JR., CoMMISSIONERS OF THE TowN oF BEAUFORT; AND THE 
TOWN OF BEAUFORT, sa MUNICIPAL CORPORATION OF THE STATE OF 
NortH CAROLINA; AND THOMAS WADE BRUTON, AtTtorNEY GENERAL 
OF NORTH CAROLINA. 


(Filed 20 June, 1967.) 


1. Municipal Corporations § 2; Statutes § 2— 


Chapter 1189, Session Laws of 1963, applicable solely to the Town of 
Beaufort and providing that in the event the sewerage system of a mu- 
nicipality shall have been declared a source of unlawful pollution to ad- 
jacent streams or waterways the municipality should not be required to 
extend any sewerage outfalls into an area annexed by it, held a local act 
relating to health and sanitation within the meaning of Article II, § 22, 
of the Constitution of North Carolina, and therefore void. 

2. Municipal Corporations § 2; Administrative Law § 2— 


An owner of land in an area annexed by a municipality may attack the 
validity of the annexation ordinance only by filing a petition within 380 
days following the passage of the ordinance seeking a review of the action 
of the municipal board of commissioners, in accordance with the procedure 
provided by the statute, and an independent action instituted some 22 
months after the adoption of the ordinance and seeking to have it de 
clared void ab initio, should be dismissed. G.S. 160-453.6. 


AppEAL by defendants from Latham, Svecial Judge, November 
28, 1966 Civil Session of CaRTERET. 

Civil action (No. 110 on our docket) instituted January 15, 1966, 
under the Declaratory Judgment Act, G.S. 1-253 et seg., for a de- 
termination that Chapter 1189, Session Laws of 1968, is unconstitu- 
tional, and that an Annexation Ordinance adopted March 16, 1964, 
by the Board of Commissioners of the Town of Beaufort is void ab 
initio. 

On July 29, 1965, these plaintiffs instituted a separate action 
(No. 121 on our docket) seeking relief by writ of mandamus or, al- 
ternatively, that the same Annexation Ordinance be declared void 
ab initio. 

The two cases were heard together. A Jury trial was waived. The 
court’s findings of fact in each case are based on the same stipula- 
tions and evidence. An opinion in the prior separate action is being 
filed simultaneously herewith. Reference is made to the preliminary 
statement therein for pertinent facts relating to the annexation pro- 
ceedings, including the provision of the “Report Setting forth Plans 
as to Services to Areas to be Annexed” relating to sewerage. 

Judge Latham held said 1963 statute unconstitutional, and ad- 
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judged said Annexation Ordinance null and void. Defendants ex- 
cepted and appealed. 


Harvey Hamilton, Jr.. and Ward & Tucker for plaintiff appel- 
lees. 
Wheatly & Bennett for defendant appellanis. 


Bossitr, J. GS. 160-453.3(3)b requires, in respect of a plan 
for extension of services to areas proposed to be annexed, the fol- 
lowing: “Provide for extension of water mains and sewer lines into 
the area to be annexed so that property owners in the area to be an- 
nexed will be able to secure public water and sewer services accord- 
ing to the policies in effect in such municipality for extending water 
and sewer lines to individual lots or subdivisions. If the municipality 
must, at its own expense, extend water and/or sewer mains into the 
area to be annexed before property owners in the area can, accord- 
ing to municipal policies, make such connection to such lines, then 
the plans must call for contracts to be let and construction to be- 
gin on such lines within one year following the effective date of an- 
nexation.”’ 

Chapter 1189, Session Laws of 1963, enacted subsequent to our 
decision in Huntley v. Potter, 255 N.C. 619, 122 3.E. 2d 681 (1961), 
provides: 

‘Section 1. Subsection (3)b of G.S. 160-4538.3 is hereby amended 
by changing the period at the end thereof to a semicolon, and by 
adding immediately thereafter the following: ‘provided, however, 
that in the event the sewerage system of the municipality shall have 
been declared to be unfit, obsolete, or a source of unlawful pollution 
to adjacent streams or waterways by the State Stream Sanitation 
Committee, then the municipality shall not be required to extend 
any sewerage outfalls into the area to be annexed; provided, fur- 
ther, that the area to be annexed shall be provided sewerage ser- 
vice on substantially the same basis and in the same manner as such 
service is provided within the rest of the municipality whenever a 
modernized sewerage system is created subject to the approval of 
the State Stream Sanitation Committee.’ 

“Sec. 2. This Act shall anply onlv to the Town of Beaufort. 

“Sec. 3. All laws and clauses of laws m conflict with the pro- 
visions of this Act are hereby repealed to the extent of such con- 
flict. 

“See. 4. This Act shall become effective upon its ratification. 

“In the General Assembly read three times and ratified, this the 
25th day of June, 1963.” 
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Article II, Section 29, of the Constitution of North Carolina, in 
pertinent part, provides: “§ 29. Lamitations upon power of Gen- 
eral Assembly to enact private or special legislation. — The General 
Assembly shall not pass any local, private, or special act or resolu- 
tion relating to health, sanitation, and the abatement of nuisances; 

. Any local, private or specia] act or resolution passed in viola- 
tion of the provisions of this section shall be void. The General As- 
sembly shall have power to pass general laws regulating matters set 
out in this section.” 

Manifestly, said 1963 Act, which applies “only to the Town of 
Beaufort,” is a local act. S. v. Divon, 215 N.C. 161, 1 8.E. 2d 521; 
McIntyre v. Clarkson, 254 N.C. 510, 119 S.E. 2d 888. Relating ex- 
clusively to sewerage facilities in the Town of Beaufort, it is a local 
act relating to health and sanitation within the meaning of Article 
II, Section 29, and therefore unconstitutional and void. Lamb v, 
Board of Education, 235 N.C. 377, 70 S.E. 2d 201; Idol v. Streeé, 
233 N.C. 730, 65 S.E. 2d 313; Board of Healih v. Comrs. of Nash, 
220 N.C. 140, 16 S.E. 2d 677; Sams v. Comrs. of Madison, 217 N.C. 
284, 7 S.E. 2d 540; Sanitary District v. Prudden, 195 N.C. 722, 143 
S.E. 5380; Armstrong v. Comrs., 185 N.C. 405, 117 S.E. 388. In these 
cases, local statutes were held unconstitutional on the ground they 
related to health and sanitation and therefore were in violation of 
Article II, Section 29. The act involved in Sanitary District v. Prud- 
den, supra, provided for the creation of a special sanitary district 
in Henderson County. The act involved in Lamb v. Board of Educa- 
tion, supra, prohibited the Board of Education of Randolph County 
from expending more than two thousand dollars for water and sewer 
service to any one school unless approved by a vote of the people. 
With reference thereto, Devin, C.J., states: “The statute in question 
is a local or special act. It relates only to Randolph County, and in 
Randolph County affects only a single agency, the County Board of 
Education. (Citations.) It relates to health and sanitation, since 
its sole purpose 1s to prescribe provisions with respect to sewer and 
water service for local school children in Randolph County. It pur- 
ports to limit the power of the County Board of Education to pro- 
vide for sanitation and healthful conditions in the schools by means 
of a sewerage system and an adequate water sunply.” 

While in agreement with Judge Latham’s ruling that said 1963 
statute is unconstitutional and void, we are of opinion, and so de- 
cide, plaintiffs’ action should have been dismissed on account of 
their failure, within thirty days following the passage of said An- 
nexation Ordinance, to file a petition in the Superior Court of Car- 
teret County seeking a review of the action of the Board of Commis- 
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sioners in accordance with the procedure prescribed by G.S. 160- 
453.6. Under the prescribed statutory procedure, plaintiffs could 
have challenged the constitutionality of said 1963 statute; the suffi- 
ciency of the plan for the extension of services to the areas proposed 
to be annexed; and the sufficiency of the plan and Annexation Ordi- 
nance in any other respect. The prescribed statutory procedure has 
been followed in prior litigation relating to annexations: In re An- 
nexation Ordinances, 2538 N.C. 6387, 117 S.E. 2d 795; Huntley v. 
Potter, supra; In re Annexation Ordinance, 255 N.C. 688, 122 3.E. 
2d 690. 

In many jurisdictions, unless such ordinance be absolutely void, 
e.g., on the ground of lack of legislative authority for its enactment, 
private individuals may not attack, collaterally or directly, the va- 
lidity of proceedings extending the corporate limits of a municipality, 
this being an action to be prosecuted only bv the state through its 
proper officers. Annotation, 138 A.L.R. 2d 1279. In this jurisdiction, 
G.S. 160-453.6(a) provides that any person owning property in the 
annexed territory has a right, “(w)ithin thirty days following the 
passage of” such ordinance, to challenge its validity by petition for 
review filed in the superior court. 

A similar factual situation was considered in Leavell v. Town of 
Texico, 63 N.M. 2338, 316 P. 2d 247, where the plaintiffs, owners of 
property in an annexed area, undertook to challenge the validity of 
an annexation resolution (ordinance) by independent action against 
the municipality and its officials. The statute under consideration 
provided that any aggrieved owner of property within the annexed 
area “shall have the right to appeal to the district court by filing his 
petition praying a review of the council’s action within thirty (30) 
days after the adoption of such resoultion by the council.” It was 
held that this statutory remedy was exclusive and the action was 
dismissed. Chief Justice Lujan, for the Court, stated: “Where a 
statute limits the time for appeal from municipal acts the action is 
barred if not. brought within that period (62 C.J.S., Municipal Cor- 
porations § 65, p. 176), and a statutory remedy is exclusive (62 
C.J.S., Municipal Corporations $ 65 ¢, p. 177). The statute in pre- 
scribing a time for appeal gave the appellants an adequate remedy, 
and they can not be heard to complain if they did not take advan- 
tage of that remedy.” Leavell v. Town of Texico, supra, is cited with 
approval in City and County of Denver v. Board of County Comr’s., 
141 Colo. 102, 347 P. 2d 132. 

The statute under consideration in Hite v. Town of West Co- 
lumbia, 220 S.C. 59, 66 S.E. 2d 427, prescribed the procedure for 
contesting an extension of the limits of a city or town and the time 
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allowed for the commencement of such contest. It was held the ac- 
tion was barred on account of the plaintiffs’ failure to file notice and 
institute suit within the prescribed statutory time. Justice Fish- 
burne states: “It was doubtless in the mind of the general assembly 
that annexation issues should be decided without undue delay, so 
that the town officials would be advised whether the affected area 
would become a part of the municipality, Many questions connected 
with municipal government, including that of taxation, would need 
to be known with reasonable vromptness.” In this connection, it is 
noted that certain municipal services have been provided in the an- 
nexed areas of the Town of Beaufort since May 1, 1964, the effec- 
tive date of the Annexation Ordinance, and that property owners 
within the annexed areas have paid municipal taxes. 

We are of opinion, and so decide, that the statutory remedy pro- 
vided by G.S. 160-453.6 was the only procedure available to plain- 
tiffs to prevent the annexation provided by the Annexation Ordi- 
nance, Having been completed without being challenged in the man- 
ner prescribed by statute, the annexation is an accomplished fact; 
and the remedies of property owners and citizens within the an- 
nexed areas are those provided in G.S. 160-453.5(h). 

For the reasons stated, the judgment purporting to adjudge the 
Annexation Ordinance and the annexation pursuant thereto void, is 
reversed. 

Reversed. 


GRADY L. GODWIN, sy wis Next Frenp, THELTON P. GODWIN, Em- 
PLOYEE, v. SWIFT AND COMPANY, Emprover; SECURITY MUTUAL 
CASUALTY COMPANY, CaRRIER. 


(Filed 20 June, 1967.) 


1. Master and Servant § 74— 

Testimony to the effect that subsequent to the award of compensation, 
the injured employee, who had suffered a brain injury, was “gradually 
going backwards now” and that his condition required increased care so 
that someone should be on call for his needs 24 hours a day, held to sup- 
port a finding of a change of condition justifying an increase in the award. 


2. Master and Servant § 67— 

The limitation of compensation payments for ordinary injuries to 400 
weeks and a maximum of $12,000, does not apply to compensation for 
Spinal cord and brain injuries, which may be authorized for the life of 
the injured employee. G.S. 97-29, 
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8. Same— 

In cases of spinal cord and brain injuries, provision may be made 
for the payment of compensation for reasonable and necessary nursing 
services, medicines, sick travel, medical, hospital and other treatment or 
care, and the provision for payment for “other treatment or care’ au- 
thorizes payment for such purposes in addition tc the specifics set out in 
this statute. 


4. Same— 


The requirement of prior written authority of the Industrial Commis- 
sion for the payment of fees for practical nursing by a member of the 
family of the injured employee, applies to ordinary injuries; in regard 
to spinal and brain injuries the statute specifically provides that payment 
may be made for “other treatment or care’ which may include nursing 
care by a member of the employee’s family, and therefore in such case 
appreval of payment for such nursing care by the Commission before 
payment or demand for payment is a substantial compliance with the 
Commission’s rules. 

5. Same— Evidence held to support conclusion that employee’s brother 
and sister-in-law could give him better nursing care in the home, 


The evidence tended to show that the injured employee, who was suffer- 
ing from a brain injury, was getting progressively worse, that the nurs- 
ing home which was caring for him could not provide attendants for more 
than 16 hours out of the 24, that the injured employee’s condition re- 
quired someone to be on call to provide attention at any time during the 
day or night, and that the injured employee’s brother and his sister-in- 
law could give him such attention if the employee lived in his trailer home 
attached to the home of his brother. Held: The evidence supports the Com- 
mission’s findings that the emplovee would be better off in his trailer 
home, and that the increased demand and need for around the clock at- 
tention and care entitled his brother and wife to an inerease in the per 
week compensation for such services, and the award of such compensation 
is authorized by the provisions for payment for “other treatment or care” 
as specified in G.S. 97-29. 


6. Master and Servant § 93— 


Findings of fact of the Industrial Commission are conclusive on appeal 
when supported by competent evidence. 


ApreaL by defendants from Cohoon, J.. November, 1966 Civil 
Session, WiLtson Superior Court. 

This proceeding originated before the North Carolina Industrial 
Commission as a compensation claim filed on behalf of Grady L. 
Godwin, employee, by Thelton P. Godwin, his brother, as next friend. 
The claim is based on injuries by accident arising out of and in the 
course of his employment by Swift and Company at its Wilson, 
North Carolina plant. All jurisdictional facts were stipulated. 

At the first hearing, the Deputy Commissioner, Mr. Delbridge, 
found that on February 8, 1962, the claimant, age 28, while un- 
loading a railway tank car, received an injury by accident. “The 
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employee sustained a serious head injury when he fell to the con- 
crete floor.’ When discovered, he was unconscious and remained so 
for two months, during which time brain surgery was performed. 
Hospitalization and attempts at rehabilitation were made. During 
the latter, it was discovered that as a result of the brain and other 
injuries sustained in the fall, he was totally and permanently blind 
in both eyes, partially paralyzed, emotionally unstable, and men- 
tally deficient. The claimant was in hospitals, nursing homes and re- 
habilitation centers at the expense of the employer and its msur- 
ance carrier. 

The Commission, after full review, made an award of $85 per 
week and reasonable medical, hospital and nursing bills for the re- 
mainder of the claimant’s life, without regard to the 400 weeks lim- 
itation or the $12,000 maximum. The Commission found that at 
times when the claimant was not in the hospital or in a nursing 
home, his brother, Thelton P. Godwin, and wife, rendered personal 
services which were reasonably worth $50 per week and that a lump 
sum payment for past services should be made by the employer and 
its carrier. 

As a result of the hearing before Deputy Commissioner Del- 
bridge on January 17, 1966, the Commissioner found there was a 
change in the claimant’s condition and that the change “required in- 
creased care, that his recent admission to and treatment by Wilson 
Memorial Hospital and thereafter in a nursing home were reason- 
able and necessary expenses in the course of care and treatment.” 
The Commissioner found the claimant would receive constant atten- 
tion and be better off in his trailer home (which was connected to 
the home of Thelton P. Godwin and his wife) than was available 
elsewhere, and that because of the increased demands and need for 
around-the-clock attention and care, his brother and wife were en- 
titled to the payment of $65 per week for such services. The defend- 
ants filed exceptions to the Commissioner’s findings and award and 
applied for and obtained a review by the full Commission. 

The full Commission, after review, concluded the hearing com- 
missioner’s findings of fact were supported by competent evidence, 
adopted them as its own, approved the conclusions of law and af- 
firmed the award. The defendants filed detailed exceptions to the 
findings of fact, to the conclusions of law, and to the award of the 
full Commission and appealed to the Superior Court of Wilson County. 

At the November, 1966 Civil Session of Wilson Superior Court, 
Judge Cohoon heard the appeal. The parties agreed that he might 
consider the record and render judgment out of the county and out 
of the district. On January 27, 1967 he filed the judgment overrul- 
ing the several exceptions and affirmed the Commission’s findings of 
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fact, conclusions of law and approved the awards. The defendants ex- 
cepted and appealed. 


Gardner, Connor & Lee by David M. Connor for defendant ap- 
pellants. 

Narron, Holdford & Holdford by William H. Holdford for plain- 
tuff appellee. 


Hiceins, J. The appellants cha!lenge the Commission’s findings 
that a change of condition justified the increase in the awards to the 
brother and his wife for “other treatment and care” not embraced 
in the medical, hospital, and nursing expenses. Prior to the change 
of condition, the brother and his wife had been providing services 
and were allowed $50 per week under the Commission’s order. There 
is neither claim nor evidence to support the contention the claim- 
ant’s condition had improved. There is evidence his condition had 
deteriorated and his need of persenal attention more demanding. 
His meals had to be carefully prepared. His attempt at bodily move- 
ment and needed exercise had to be supervised and encouraged. Be- 
ing blind, his calls for assistance were made at all hours. It was al- 
ways night to him. Either the brother or his wife was available for 
calls around the clock. There was abundant evidence he was happiest 
and best off in his trailer home. There was evidence to support the 
finding that $15 per week increase in the allowance for treatment 
and care was warranted. 

Ordinarily, weekly compensation payments for injuries as a re- 
sult of industrial accidents may not exceed 400 weeks or a maxi- 
mum of $12,000. However, “In cases in which total and permanent 
disability results from paralysis resulting from an injury to the 
brain or spinal cord or from loss of mental capacity resulting from 
an injury to the brain, compensation, including reasonable and 
necessary nursing services, medicines, sick travel, medical, hospital 
and other treatment or care shall he paid during the life of the in- 
jured employee. .. .” (Emphasis added) GS. 97-29. “Indeed, 
there is no maximum where there is permanent, disability due to in- 
jury to the spinal cord. G.S. 97-29; G.S. 97-41.” Baldwin v. Cotton 
Mills, 253 N.C. 740, 117 S.E. 2d 718. 

Spinal cord and brain injuries are placed in the same category 
by G.S. 97-29. The statute makes provision for payment for named 
essential items and services, and adds “other treatment or care.” 
The provision for other treatment or care goes beyond and is in ad- 
dition to the specifics set out in the statute. 
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While some of the charges did not have the prior approval of 
the Commission, they were so approved before payment or demand 
for payment was made. This was a substantial, if not a technical, 
compliance with the Commission’s rules. The case of Hatchett v. 
Hitchcock Corp., 240 N.C. 591, 83 8.E. 2d 539 does not support the 
appellants’ objection to them, on the ground they were without the 
Commission’s prior approval. In ffatchett, the claimant suffered a 
broken leg. His mother, who was not a nurse, filed claim for nurs- 
ing him during his convalescence. The regulations provided fees for 
practical nursing by a member of the family will not be honored un- 
less written authority has been obtained in advance. The claim was 
filed under G.S. 97-25 and G.S. 97-26 which did not contain pro- 
visions for the care of the injured claimant. Payment for care is 
proper in a case of brain or spinal cord injury causing paralysis 
and is authorized for a blind paralytic, but not for an injured who 
has only a broken leg. 

There was evidence in the record to support the finding that 
other treatment or care was reasonably necessary for the welfare of 
the claimant and the costs thereof were not excessive. Mrs. Glasgow 
testified she was business manager of the Friendly Elm Nursing 
Home. Grady Godwin had been a patient in the home in 1965. The 
witness testified: “We had been requested to have special attendants 
put on with him. . . . However, we could not get them around the 
clock. We were able to get them for sixteen hours from seven in 
the morning until eleven at night.’”?’ When asked where, in her opin- 
ion, Grady is best off, she replied, ‘In my opinion right where he 
is.’ The brother testified that Grady went from the hospital to the 
nursing home and from the nursing home to the trailer. “The rea- 
son I took Grady away from there (the nursing home) was that he 
was not getting proper care. He was not getting any help to walk. He 
could not get up and get water. . . . I could not leave him there 

. under those conditions. ... Grady is gradually going 
backwards now.” The foregoing and other evidence in the record sup- 
ported the findings of fact; hence, the findings are conclusive on ap- 
peal. Taylor v. Twin City Club, 260 N.C. 435, 182 S.E. 2d 865; 
Baldwin v. Cotton Mills, supra; Murray v. Knitting Co., 214 N.C. 
437, 199 S.E. 609; Kmght v. Body Co., 214 N.C. 7, 197 S.E. 563. 

On March 1, 1966 the hearing commissioner, after full hearing 
at which all interested parties were represented, found there had 
been a change in the condition of the claimant, and need for addi- 
tional services and care, and made an award therefor. The defend- 
ants duly excepted and gave notice of appeal to the full Commission. 
On August 1, 1966 the full Commission overruled all exceptions, 
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adopted the hearing commissioner’s findings and conclusions and 
approved the award. The defendants appealed to the Superior Court. 
At the November, 1966 Civil Session, Wilson Superior Court, Judge 
Cohoon heard the appeal and on January 27, 1967 rendered Jjudg- 
ment overruling all exceptions, affirmed the findings and conclusions 
and approved the award. 


The hearing commissioner, the full Commission, and Judge Co- 
hoon concluded the evidence warranted the specific awards desig- 
nated in the order, which included an allowance of $65 per week to 
the claimant’s brother and wife for the around-the-clock services to 
the blind and almost helpless victim of injuries sustained while he 
was in the employer’s services. He is now 33 years old and ‘‘grad- 
ually going backwards now.” On this record, we are not willing to 
say the Superior Court, the full Commission, and the hearing com- 
missioner committed error of law by finding the services were nec- 
essary and the awards reasonable solely upon the ground that some 
less expensive arrangement might have been made for them. 


The judgment of the Superior Court of Wilson County is 
Affirmed. 


SARAH REBECCA PATTERSON BURTON, Wipow, AND NEXT FRIEND OF 
WALTER PATTERSON BURTON, Mrnor Son, anp BRUCE LEE BUR- 
TON, Minor Son or BOBBIE LUCIAN BURTON, DEceasep, EMPLOYEE, V. 
PETER W. BLUM & SON, Emptoyver, TRAVELERS INSURANCE CO., 
CARRIER. 

(Filed 20 June, 1967.) 


1. Master and Servant § 67— 

When the death of the employee occurs more than two years after the 
accident, the award of compensation for the death is authorized only if 
there is evidence to support a finding that from the date of the accident 
to the time of death the employee had a continuing incapacity because of 
the injury to earn the wages which he was receiving at the time of the 
accident. G.S. 97-38. 


2. Same— 

Disability as used in the Workmen’s Compensation Act means inca- 
pacity because of injury to earn the wages which the employee was re- 
ceiving at the time of the injury in the same or other employment, G.S. 
97-2(9), and therefore “disability” as used in the Act refers not to 
physical injury but to diminished capacity to earn money, and such defini- 
tion must be read into G.S. 97-388. 
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Where the parties stipulate that after the injury the injured employee 
worked for the same employer, in one instance for over thirteen months 
and in another instance for over five months, at his regular wages, such 
stipulation precludes a finding by the Commission that the employee’s 
total disability continued without interruption from the date of the acci- 
dent. 


4. Master and Servant § 93— 


When all the evidence and inferences to be drawn therefrom permit but 
a single conclusion, liability under the Workmen’s Compensation Act is 
a question of law subject to review. 


AppeaL by defendants from Gambill, J., at the 26 September 
1966 Civil Session of ForsytH. 

The defendants appeal from a judgment affirming an award by 
the North Carolina Industrial Commission under the Workmen’s 
Compensation Act on account of the death of Bobbie Lucian Burton, 
husband and father of the plaintiffs. 

It was stipulated before the Commission that: 

The deceased was an employee of Peter W. Blum & Son at the 
regular wage rate of $90.00 per week on 20 June 1960, when he sus- 
tained injuries by an accident arising out of and in the course of 
his employment. While at work on that date, he fell from the roof 
of a two story building and sustained a severe fracture of the right 
hip and multiple fractures in the pelvic region. 

The defendants, who are the employer and the emplover’s insur- 
ance carrier under the Workmen’s Compensation Act, entered into 
an agreement with Burton, which was approved by the Industrial 
Commission on 15 July 1960, whereby they agreed to pay him com- 
pensation for total disability as the result of this accident. Compen- 
sation was so paid until 28 December 1960, on which date Burton 
returned to work for the same employer at the same wage rate, 
$90.00 per week. On 31 January 1961, Burton, the emplover and the 
insurance carrier entered into a further agreement, approved by the 
Industrial Commission, for the payment to Burton of compensation 
for 18914 weeks on account of permanent partial disability of his 
right hand and right leg as the result of the injuries sustained on 20 
June 1960. Compensation for this partial permanent disability was 
paid, in accordance with this agreement, from Burton’s return to 
work on 28 December 1960 to his death on 16 December 1962. 

Burton worked regularly in the same employment from his re- 
turn to it on 28 December 1960 through the week ending 14 April 
1962. He was absent from work, due to total disability, for the next 
four weeks. He then returned to work at the same wage and con- 
tinued to work regularly through the week ending 20 October 1962. 
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He did not work the next two weeks due to total disability. He re- 
turned to work on 5 November 1962 and worked regularly at the 
same wage through 8 December 1962. From then until his death on 
16 December 1962, he was totally disabled. 

Burton consulted his physician at the latter’s office six times 
during the year 1961, and twice in February, three times in March, 
four times in April, three times in May, once in July, once in October 
and once in December 1962. He was hospitalized once in April, 
twice in October and once in December 1962, his death occurring 
during the last of these confinements in the hospital. 

The Industrial Commission found as facts, among other findings 
of fact, that Burton’s death “resulted approximately from the injury 
by accident arising out of and in the course of his employment with 
defendant employer on June 20, 1960; that such injury by accident 
was the proximate cause, that is, an operating and efficient cause, 
without which death would not have occurred”; and that “the death 
of the deceased employee occurred more than two years and within 
six years after said injury by accident while total disability still 
continued.” The Commission accordingly issued its award directing 
that the defendants pay compensation to the widow for the use of 
herself and of her two minor children, on account of the death of 
Burton, in the amount and for the period prescribed in the Work- 
men’s Compensation Act. 

Testimony by the widow was to the effect that Burton was in 
good health prior to the accident on 20 June 1960, but “never spent 
a well day after that.” She testified: 


“He had phlebitis off and on and he couldn’t go to church 
like he wanted to and sit there long on account of that leg, 
swells, being bruised all on the inside. * * * He had to take 
drugs the whole time to keep himself going what little he did 
do. And he couldn’t rest at night like he ought to and had to 
keep his leg up on a pillow to elevate it at times. These com- 
plaints that I have told you about continued from the date of 
his fall on June 20 up to his death in December of 1962.” 
Medical testimony was to the effect that: 


In 1961, Burton consulted his regular, personal physician for 
pain in his legs, swelling, difficulty in walking, pain in his hip and 
pain in the lower abdomen. During his original hospitalization as 
the result of his fall, he developed a pulmonary embolism from 
thrombosis of the deep pelvic veins. At the times that he con- 
sulted his physician in 1961, he was still showing evidence of the 
thrombophlebitis and of vascular insufficiency. 


698 IN THE SUPREME COURT. {270 
Burton tv. BLuM & SON. 


When the abdominal pains continued and became more persistent 
in April 1962, his physician and a surgeon, then called in for consul- 
tation, advised an exploratory laparotomy, thinking they would 
find acute appendicitis. The operation was performed and the ap- 
pendix removed but “‘the pathology did not bear out acute appendi- 
eitis.’ He continued to have pain but not so much as prior to the 
operation. 

In October 1962, the abdominal pain again became severe. He 
was again hospitalized for observation. Adhesions and gall bladder 
disease were considered as possible explanations of the pain, but it 
was determined to observe him further prior to additional surgery. 
On 10 December 1962, he was readmitted to the hospital with severe 
abdominal pain. An extensive exploratory abdominal operation was 
performed by a different surgeon on 12 December 1962. The omentum 
was removed, having been found considerably swollen, and certain 
adhesions were corrected, but the suspected difficulties were not dis- 
covered and the cause of the pain was not determined. For two days 
he appeared to be progressing normally but suddenly developed kid- 
ney failure and died two days later. The immediate cause of death 
was uremia due to acute kidney failure. No evidence of kidney dis- 
order was observed prior to two days before the death. 

The physician and the surgeon who performed the final operation 
each testified that in his opinion the injury bv the fall on 20 June 
1960 could have been the cause of the death. However, each testified 
in effect that this was speculation and something which he could not 
prove. Neither expressed any opinion as to the cause of the kidney 
failure or as to the cause of the acute abdominal pain. The surgeon 
testified, “The breakdown which this man suffered during the past, 
the last several hours of his life, partciularly the last day to two 
days, apparently came as a complete surprise.” 

At the time of the hospitalization following the fall on 20 June 
1960, it was first suspected that there was “possible: bladder” dam- 
age but no evidence of such injury was then discovered. The final 
report of the then attending physician to the Industrial Commission, 
dated 17 January 1961, evaluated the permanent partial disability 
of the right leg and of the right hand, and stated, “No further med- 
ical care is indicated,” and that Burton had “returned to work on 
12-28-60.” 


W. Scott Buck for defendants. 
Martin and Martin for plaintrf. 


Laks, J. The Workmen’s Compensation Act authorizes the In- 
dustrial Commission to make an award of compensation on account 
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of the death of an employee only in the event that “death results ap- 
proximately from the accident and within two years thereafter, or 
while total disability still continues and within six years after the 
accident.” G.S. 97-38. The accident which the Commission found to 
be the proximate cause of the death occurred 20 June 1960. The 
death occurred 16 December 1962. The award of compensation was, 
therefore, authorized only if the employee’s “total disability” re- 
sulting from the fall still continued at the time of death. It is not 
sufficient that death occurred while the employee was totally dis- 
abled, even though his then disability was the result of the accident. 
The statute, by its express terms, makes a continuing total disability 
from the time of the accident to the time of the death a condition 
precedent to the making of an award of death benefits where, as here, 
the death occurred more than two vears after the accident. 

The Act defines disability as follows: “The term ‘disability’ 
means incapacity because of injury to earn the wages which the 
employee was receiving at the time of injury in the same or other 
employment.” G.S. 97-2(9). This definition must be read into GS. 
97-38 in lieu of the word “disability.” Thus, an award of compensa- 
tion, on account of a death occurring more than two years after the 
accident, 1s authorized only if there is evidence to support a finding 
that, from the accident to the death, the employee had a continuing 
incapacity, because of the injury, to earn the wages which he was 
receiving at the time of his accident. “Under the Workmen’s Com- 
pensation Act disability refers not to physical infirmity but to a 
diminished capacity to earn money.” Hall v. Chevrolet Co., 263 N.C. 
569, 189 S.H. 2d 857. Accord: Dail v. Kellex Corp., 233 N.C. 446, 
64 S.E. 2d 438; Anderson v. Motor Co., 233 N.C. 372, 64 S.E. 2d 265. 

The award in the present instance cannot be sustained on the 
basis of testimony by the widow that the deceased employee “never 
spent a well day” after his accident and suffered pain and discom- 
fort throughout the time when he was back at werk. In Branham v. 
Panel Co., 223 N.C. 2338, 25 S.E. 2d 865, Barnhill, J.. later C.J, 
speaking for the Court, said: 


“The statute provides no compensation for physical pain or 
discomfort. It is limited to the loss of ability to earn. * * * 
However urgently he [the claimant employee] mav insist that 
he is ‘not able to earn’ his wages, the fact remains that he is 
receiving now the same wages he earned before his iniury. That 
fact cannot be overcome by any amount of argument, * * * 
There is no ‘disability’ if the employee is reeciving the same 
wages in the same or any other employment. That ‘in the same’ 
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employment he is not required to perform all the physical work 
theretofore required of him can make no difference.” 


In the present case, it is stipulated that from 28 December 1960 
to 21 April 1962 the deceased employee worked regularly for the 
same employer at the same wage for which he worked prior to the 
accident, and again worked for the same employer at the same wage 
from 14 May 1962 to 27 October 1962. In the face of this stipulation, 
the Commission’s further finding and conclusion that this employee’s 
“total disability” continued from the accident to his death more than 
two years later cannot be sustained. 

Although a finding of fact by the Industrial Commission which 
is supported by some competent evidence is binding upon the su- 
perior court and upon this Court on an appeal, Osborne v. Ice Co., 
249 N.C. 387, 106 S.E. 2d 573, “when all the evidence and the infer- 
ences to be drawn therefrom result in only one conclusion, liability 
is a question of law subject to review.” Hensley v. Cooperative, 246 
N.C. 274, 98 S.E. 2d 289; Dependents of Poole v. Sigmon, 202 N.C. 
172, 162 S.E. 198. 

The award being beyond the authority of the Commission for the 
above reasons, it is unnecessary for us to determine whether there 
was sufficient evidence to support the Commission’s finding of fact 
that the accident on 20 June 1960 was the proximate cause of the 
death, or to determine the competency of the expert testimony upon 
that question which was admitted over objection by the defendants. 


Reversed. 


LEWIS B. UNDERWOOD, ADMINISTRATOR OF THE Estate of HAROLD DEAN 
UNDERWOOD, Deceasep, v. O. F. STAFFORD, JR., PICKETT C. STAF- 
FORD, ROBERT L. LENTZ and MRS. ROBERT L. LENTZ, 


(Filed 20 June, 1967.) 


1. Corporations § 4— 

Liabilities imposed by G.S. 55-82 upon the directors of a corporation 
are in addition to other liabilities imposed by law upon them, and officers 
and directors may be held liable in this State for breach of their fiduciary 
duties to the corporation in failing to preserve and to distribute properly 
the assets of the corporation. 


2. Corporations § 12—- 
Plaintiff recovered judgment against a corporation and execution on 
the judgment was returned unsatisfied. Plaintiff instituted this action 
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against the officers, directors and stockholders of the corporation alleging 
that they had committed a fraud upon the creditors of the corporation by 
wrongfully appropriating to themselves all of the assets of the corpora- 
tion. Held; The breach of duty on the part of defendants alleged in the 
complaint was a duty owed primarily to the corporation, and the ccr- 
poration is a necessary party to the suit, and in such suit appointment of 
a receiver would be appropriate. 


8. Appeal and Error § 2; Parties § 1— 


The Supreme Court will take notice e# mero motu of the absence of a 
necessary party to an action and remand the cause for joinder of such 
necessary party. 


LAKE, J., concurring in result. 


Apprau by plaintiff from Gambill, J., 31 October 1966 Civil Ses- 
sion of ForsyTuH. 

On 4 August 1958 Harold Dean Underwood was killed in an ac- 
cident while riding as a guest passenger in an automobile driven by 
Jerry Wayne Otwell. Thereafter, plaintiff administrator sued the 
estate of Jerry Wayne Otwell for the wrongful death of plaintiff's 
intestate, and recovered judgment in the amount of $8,000, which 
was duly docketed 10 February 1961. Execution was issued and re- 
turned unsatisfied. In April 1961 plaintiff brought action against 
National Grange Mutual Liability Company, the alleged insurer of 
the deceased Otwell, and against Southern Excess, Ine. (formerly 
Freeman and Stafford Insurance Agency, Inc.), the alleged succes- 
sor to the issuing agent. In July 1962 judgment was entered against 
National Grange, and judgment of nonsuit entered as to Southern 
Excess, Inc. Plaintiff and National Grange appealed to this Court, 
which reversed the judgment as to National Grange and granted 
plaintiff a new trial against Southern Excess, Inc. (Underwood v. 
Inability Co., 258 N.C. 211, 128 S.E. 2d 577). 

In May 1968 plaintiff secured a judgment against Southern Ex- 
cess, Inc., in the amount of $8,000. Execution was issued on this 
judgment and returned unsatisfied. On 5 October 1963 defendants 
were examined pursuant to G.S. 1-352 et seg. On 31 October 1963 
plaintiff filed complaint in this action alleging that after notice of 
plaintiff’s claim, defendants, as officers, directors and stockholders 
of Southern Excess, Inec., had committed a fraud upon creditors by 
wrongfully appropriating to themselves all the assets of the cor- 
poration. It was further alleged that the corporation ceased doing 
business after March 1961, but dissolution of its corporate existence 
was not effected. Plaintiff prayed that he recover the amount of his 
judgment with interest and costs. By pre-trial order dated 31 Au- 
cust 1964 this action was dismissed as to Robert L. Lentz. The case 
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came on for trial in October 1966, and at the close of plaintiff’s evi- 
dence judgment as of involuntary nonsuit was entered. Plaintiff ap- 
peals. 


Alvin A. Thomas and Randolph & Drum for plaintift. 
Jordan, Wright, Henson & Nichols, by William D. Caffrey for 
defendant appellees. 


Brancu, J. GS. 55-32 provides for the liability of directors in 
certain cases, and in each section where liability is imposed on di- 
rectors, it is stated that the directors shall be “liable to the corpora- 
tion.” G.S. 55-114(d) in pertinent part provides: 


“The dissolution of a corporation shall not take away or im- 
pair any remedy available to or against such corporation for 
any right or claim, not covered by subsection (f) of this section, 
existing or for any liability ineurred prior to such dissolution 
if the action or proceeding is commenced within two years af- 
ter the filing of a certificate of completed liquidation, and the 
plaintiff or petitioner must allege and prove that the action or 
proceeding is commenced within such period. Nothing herein 
shall extend any applicable period of limitation.” 


The liabilities imposed by G.S. 55-82 are in addition to other 
liabilities imposed by law upon directors of a corporation. We recog- 
nize that North Carolina adheres to the “trust fund doctrine,” which 
means, in a sense, that the assets of a corporation are regarded as 
a trust fund, and the officers and directors occupy a fiduciary posi- 
tion in respect to stockholders and creditors, which charges them 
with the preservation and proper distribution of those assets. It is 
firmly established in our jurisdiction that a person occupying a 
place of trust, or a fiduciary relation, should not put himself in a 
position in which self interest conflicts with any duty he owes to 
those for whom he acts, and upon purchasing the property of those 
to whom he owes a fiduciary duty he must affirmatively show full 
disclosure and fair dealing. McIver v. Hardware Ca., 144 N.C. 478, 
57 S.E. 169; Hospital v. Nicholson, 189 N.C. 44, 126 S.E. 94; Manu- 
facturing Co. v. Bell, 1938 N.C. 367, 137 S.E. 132. 

The duty which plaintiff contends has been breached is a duty 
owed primarily to the corporation. Fulton v. Talbert, 255 N.C. 183, 
120 S.E. 2d 410. 

In the case of Goodwin v. Whitener, 262 N.C. 582, 138 S.E. 2d 
232, plaintiff instituted action against Anna B. Whitener and her 
husband, Claude R. Whitener, Jr., directors of Southern Protective 
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Patrol Service, Inc., alleging that the corporation was indebted to 
the plaintiff by virtue of a judgment previously obtained in the fed- 
eral court, and that execution on the judgment had been issued and 
returned unsatisfied for lack of assets. The plaintiff further alleged 
that the defendant, Anna B. Whitener, acting as manager of the 
corporation, by her reckless, extravagant and fraudulent schemes 
and devices caused the insolvency of the corporation. The Clerk of 
Superior Court entered a judgment by default and inquiry for fail- 
ure to file answer, and upon defendants’ motion the default judg- 
ment was set aside on the grounds of excusable neglect and the 
“possibility that the defendants had a good and meritorious defense.” 
Plaintiff appealed from this order. Holding that the complaint failed 
to state a cause of action, and remanding the cause to the Superior 
Court for entry of judgment dismissing the action, the Court, speak- 
ing through Higgins, J., stated: 


“ . . The complaint alleges that two directors of the cor- 


poration were guilty of such mismanagement of the corporate 
affairs as caused the company to become insolvent and unable 
to pay the plaintiff’s judgment. A claim of mismanagement ex- 
ists in favor of the corporation. The duties which have been 
breached by this mismanagement are duties primarily to the 
corporation. Before a creditor or stockholder may sue those guilty 
of mismanagement, he must allege a demand on the corporation. 
or its receiver if insolvent, to bring the suit and a refusal to do 
so. Even then the corporation must be made a party defend- 
ant; and any recovery must be held for the benefit of the cor- 
poration. Coble v. Beall, 130 N.C. 583, 41 S.E. 794; Afclver v. 
Hardware Co., 144 N.C. 478, 57 S.E. 169; Douglass v. Dawson, 
190 N.C. 458, 130 S.E. 195; Corporation Commission v. Bank, 
193 N.C. 113, 186 S.E. 362.” 


If the cause of action were founded on injuries peculiar or per- 
sonal to plaintiff himself, so that anv recovery would not pass to 
the corporation and indirectly to other creditors, the cause of ac- 
tion could have been properly asserted by plaintiff; however, where 
the alleged breach or injuries are based on duties owed to the cor- 
poration and not to any particular creditor or stockholder, the cred- 
itor or stockholder cannot maintain the action without a demand 
on the corporation, or its receiver if insolvent, to bring the suit and 
a refusal to do so, and a joinder of the corporation as a party. 
Coble v. Beall, 180 N.C. 538, 41 8.E. 798; Goodwin v. Whitener, 
supra; G.S. 55-32(1). 

Out statutory law has not changed, but rather has codified the 
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rule that the primary right of enforcement of liabilities to the cor- 
poration lies in the corporation, and as such the corporation is the 
real party in interest and a necessary party to such action. GS. 
55-82; Skinner v. Transformadora, 8S. A., 252 N.C. 320, 1138 8.E. 2d 
717; G.S. 1-57. 

In the case of Chapman v. McLawhorn, 150 N.C. 166, 63 8.E. 
721, an agent for Royster Guano Company brought action in his 
own right to recover the account due Royster. The Court, in affirm- 
ing nonsuit entered by the lower court, stated: 


“As it is clear that the proceeds of any judgment in this ac- 
tion, if recovered by the plaintiffs, would be the property of the 
Royster Guano Company, the court properly allowed the mo- 
tion for nonsuit, on the ground that ‘the evidence disclosed that 
the plaintiffs were not the owners of the account sued on.’” 


See also McCarley v. Council, 205 N.C. 370, 171 S.E. 328, and God- 
win v. Vinson, 251 N.C. 326, 111 S.E. 2d 180. 


“Whenever, as here, a fatal defect of parties is disclosed, 
the Court should refuse to deal with the merits of the case until 
the absent parties are brought into the action, and in the ab- 
sence of a proper motion by a competent person, the defect 
should be corrected by ex mero motu ruling of the Court. Peel 
v. Moore, 244 N.C. 512, 94 S8.E. 2d 491; Edmondson v. Hender- 
son, supra (246 N.C. 634, 99 S.E. 2d 869).” Morganton v. Hul- 
ton & Bourbonnais Co., 247 N.C. 666, 101 S.E. 2d 679. 


The pleadings and evidence tend to show that the corporation 
was insolvent and inactive, and that the property of the corporation 
had been divided among or purchased by the directors and stock- 
holders for an undisclosed consideration. Under the circumstances, 
the corporation should be made a party to the action, and the ap- 
pointment of a receiver would be appropriate. 

Without dealing with the merits of the case, the judgment below 
is vacated and the case is remanded to the end that further proceed- 
ings may be had consistent with this opinion. 

Error and remanded. 


LakE, J., concurring: The alleged wrong is not an injury to the 
corporation by mismanagement of its business of properties. The 
alleged wrong is a fraudulent conveyance of its assets to the injury 
of its creditors, specifically this plaintiff. He does not allege a deriva- 
tive right originating in a wrong done to the corporation. He alleges 
a personal right originating in a direct injury to him. He sues the 
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defendants not as incompetent, negligent or dishonest directors who 
wronged their corporation, but as mala fide grantees in 2 fraudulent 
conveyance of his debtor’s property. The corporation may have no 
cause of action. A fraudulent conveyance is not a wrong to the fraud- 
ulent grantor. The defrauded creditor can sue in his own name to 
set it aside, or to subject the assets so conveyed by his debtor to the 
payment of his claim, because the conveyance is a wrong to him. He 
is the real party in interest because it is he who has been injured. 
That his debtor, the fraudulent grantor is a corporation does not 
alter this. See: McIver v. Hardware Co., 144 N.C. 478, 57 5.E. 169; 
19 Am. Jur. 2d, Corporations, § 13852; Stevens on Corporations, § 
187; 19 C.J.S., Corporations, § 1382. The distribution by a corpora- 
tion of all of its assets among its stockholders without paving Its 
debts is just a common, garden varicty of a fraudulent conveyance. 
The trust fund theory of a stockholder’s liability on an unpaid stock 
subscription is not involved in a proceeding to reach assets fraudu- 
lently conveyed. If there are other creditors entitled to share in the 
assets fraudulently distributed among the shareholders, they may 
intervene in the plaintiff’s suit to protect their rights. Refining Co. 
u. Bottling Co., 259 N.C. 108, 130 3.E. 2d 33. The appointment of a 
receiver in order that the property may be recovered and applied 
for the benefit of all the creditors would be appropriate. Pender v. 
Speight, 159 N.C. 612, 75 S.E. 851, McIver v. Hardware Co., supra. 
That, however, is not the only remedy available ta a defrauded 
judgment creditor of the corporation. I, therefore, concur in the re- 
sult reached by the majority. 


JAMES F. AUTRY v. DOROTHY W. JONES ann POWELL M. JONES, Oric- 
INAL DEFENDANTS AND HARRY C. BOAHN, JR., ADDITIONAL DEFENDANT. 


(Filed 20 June, 1967.) 


1. Torts § 7— 

An instrument under which a party covenants not to assert anv claim 
or sue other named parties, directly or indirectly, for injuries or dam- 
ages arising out of a specified accident, and stipulating that the agree- 
ment might be pleaded in bar to any action by the party executing the 
agreement or his heirs, executors, administrators, and assigns, is held a 
covenant not to sue and not a release. 


2. Same; Automobiles § 35— 


A passenger in one vehicle involved in a collision sued the driver and 
the owner of the other vehicle involved in the collision, and defendants 
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filed a cross-action for contribution against the driver of the vehicle in 
which plaintiff was riding. The driver of the car in which plaintiff was 
riding pleaded a covenant not to sue theretofore executed by the owner 
of his vehicle in favor of the owner and the driver of the other vehicle 
involved in the collision. Held: The covenant not to sue does not bar the 
cross-action for contribution, since the driver of the car in which plain- 
tiff was riding was not a party to the covenant. 


8. Same— 


A covenant not to sue executed by the owner of one car involved in a 
collision in favor of the owner and the driver of the other car involved 
in the collision precludes litigation inter se by either party to the agree- 
ment, but does not bar the owner and the driver of the second car from 
asserting a claim against the driver of the first car, who was not a party 
to the covenant, notwithstanding a settlement embodied in a consent judg- 
ment would constitute res judicata barring such claim. 


AppraL by additional defendant, Harry C. Boahn, Jr., from Hall, 
J., March 28, 1967 Civil Session of CUMBERLAND. 

This tigation grows out of a collision that occurred May 28, 
1965, at an intersection of streets in Fayetteville, North Carolina, 
between a Studebaker car operated by Harry C. Boahn, Jr., and a 
Dodge car owned by Powell M. Jones and operated by Dorothy W. 
Jones. 

Plaintiff (Autry), a passenger in the Studebaker, sued defend- 
ants Jones, alleging their negligence proximately caused the collision 
and the personal injuries he sustained as a result thereof. Answer- 
ing, defendants Jones denied all allegations as to their negligence; 
and as further answers pleaded (1) the negligence of Harry C., 
Boahn, Jr., was the sole proximate cause of the collision and plain- 
tiff’s injuries, and (2) if they were negligent in any respect, their 
negligence and the negligence of Harry C. Boahn, Jr., acting jointly 
and concurrently, proximately caused the collision and plaintiff’s 
injuries. Upon their motion, Harry C. Boahn, Jr., was made an ad- 
ditional party defendant. 

Answering the cross complaint of defendants Jones, Harry C. 
Boahn, Jr., pleaded, as a bar to the right of defendants Jones to re- 
cover contribution from him, a writing entitled “Covenant,” ex- 
ecuted by his father, Harry C. Boahn, Sr., in words and figures as 
follows: 

“For THE SoLtE CONSIDERATION OF E1cHT Hunprep ($800.00) 
Do.uars, the receipt and sufficiency whereof is hereby acknowledged, 
the undersigned does hereby covenant and undertake with Dorothy 
W. Jones and Powell M. Jones, their heirs, executors, administra- 
tors, agents and assigns, to forever refrain and desist from institut- 
ing or asserting against them any claim, demand, action or suit of 
whatever kind or nature, either directly or indirectly, for injuries 
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or damage, to person or property, resulting or to result from an ac- 
cident which occurred on or about the 28th day of May, 1965, at or 
near the intersection of Russell Street and Robeson Street, Tayette- 
ville, North Carolina. 

“Tt is understood that the said Dorothy W. Jones and Powell M. 
Jones expressly deny any negligence on their part causing or con- 
tributing to said accident and any liability therefor, and that this 
agreement is entered into for the purpose of avoiding litigation and 
shall not be construed as an admission of liability on their part, 
that the undersigned hereby expressly reserves the right to sue any 
other person or persons against whom he may have or assert any 
claim on account of damages arising out of the above described ac- 
cident. 

“Tt is further expressly understood and agreed that as against 
undersigned, his heirs, executors, administrators and assigns, this 
instrument may be pleaded as a defense in bar or abatement of any 
action of any kind whatsoever, brought, instituted or taken by or 
on behalf of the undersigned on account of said supposed claim or 
claims against said Dorothy W. Jones and Powell M. Jones. 

“In Witness WHEREOF, I have hereunto set my hand and seal 
this 30th day of March, 1966.” 

In his plea in bar, Harry C. Boahn, Jr., alleged the Studebaker 
car he was driving on the occasion of the collision was the property 
of his father, Harry C. Boahn, Sr., and that he was operating the 
car on said occasion as his father’s agent and employee, pursuant to 
his father’s instructions, and within the scope and course of said 
employment. 

Defendants Jones demurred to and moved to strike said plea in 
bar. Judge Hall sustained the demurrer to said plea in bar and 
ordered that it be stricken from Harry C. Boahn, Jr.’s, answer. 

Defendant Harry C. Boahn, Jr., excepted and appealed. 


Quillan, Russ, Worth & McLeod for additional defendant appel- 
lant. 

Nance, Barrington, Collier & Singleton for ortyinal defendant 
appellees. 


Bossitt, J. Appellant contends the execution by Harry C. 
Boahn, Sr., of the “Covenant” and payment therefor by defendants 
Jones constitutes a mutual release as between these parties; and that 
the release of Harry C. Boahn, Sr., inured to the benefit of and 
released Harry C. Boahn, Jr. 

Appellant, citing and stressing Simpson v. Plyler, 258 N.C. 390, 
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128 S.E. 2d 843, contends the “Covenant” now under consideration 
is a release rather than a covenant not to sue. In the cited case, 
Moore, J., for the Court, set forth basic differences between a re- 
lease extinguishing a cause of action and a covenant to refrain from 
bringing suit on account of asserted (but denied) tortious conduct. 
In Simpson v. Plyler, supra, pursuant to the terms of a settlement 
agreement, the plaintiff’s cause of action against one defendant was 
expressly “terminated” by the provisions of a (paid) consent judg- 
ment. It was held that the plaintiff’s cause of action had been ex- 
tinguished by said (paid) judgment; therefore, the remaining defend- 
ant (allegedly a joint tort-feasor) was also released. 

The provisions of the “Covenant” executed by Harry C. Boahn, 
Sr., constitute a covenant not to sue rather than a release. Even so, 
the execution thereof by Harry C. Boahn, Sr., upon the payment to 
him by defendants Jones of the consideration of $800.00 precludes 
both Harry C. Boahn, Sr., and defendants Jones from pursuing ac- 
tions against each other in respect of any claim or liability arising 
out of said collision. Snyder v. Or Co., 235 N.C. 119, 68 S.E. 2d 8085. 
It is noted that defendants Jones did not join Harry C. Boahn, S&r., 
as an additional defendant, and allege a cross action for contribu- 
tion against him. 

The determinative question is whether the settlement between 
defendants Jones and Harry C. Boahn, Sr., upon the terms set forth 
in the “Covenant,” is a bar to the right of defendants Jones to assert 
a cross action against Harry C. Boahn, Jr., for contribution in re- 
spect of such damages, if any, as plaintiff may recover herein on 
account of personal injuries resulting from said collision. Seemingly, 
the same considerations would determine whether defendants Jones 
would be barred from asserting a cause of action against Harry C. 
Boahn, Jr., on account of personal injuries or property damage, if 
any, which they, or either of them, have sustained as a result of said 
collision. 

Appellant contends Leary v. Land Bank, 215 N.C. 501, 2 S.E. 2d 
570, “fits our facts” and supports his position. Consideration thereof 
impels a different conclusion. 

In Leary v. Land Bank, supra, this Court held the judgment in 
the former action of Newbern v. Leary, 215 N.C. 134, 1 S.E. 2d 384, 
was res judicata and a bar to the plaintiffs’ action. Newbern, the 
bank’s agent, was fatally injured as a result of the collision between 
the bank’s car and the Leary truck. The car was operated by Best 
as chauffeur for Newbern and the bank. In said prior (wrongful 
death) action, the verdict and judgment were in favor of Newbern’s 
administratrix and against Leary. The plea in bar was upheld on the 
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ground plaintiffs’ cause of action against the defendants rested solely 
on respondeat superior, and that all pertinent issues had been ad- 
judicated adversely to the plaintiffs in said prior action. 

In addition to Leary v. Land Bank, supra, appellant cites the 
following: Tarkington v. Printing Co., 280 N.C. 354, 53 S.E. 2d 269; 
Stansel v. McIntyre, 237 N.C. 148, 74 S.K. 2d 345; Stone v. Coach 
Co., 238 N.C. 662, 78 S.I. 2d 605; Light Co. v. Insurance Co., 238 
N.C. 679, 79 S.E. 2d 167; Lumber Co. v. Hint, 251 N.C. 624, 112 
S.E. 2d 132; Taylor v. Hatchery, Inc., 251 N.C. 689, 111 S.E. 2d 
864; Wiliams v. Hunter, 257 N.C. 754, 127 S.E. 2d 546. It would 
serve no useful purpose to review here the factual situation in each 
of these cases. Suffice to say, these and many others (see Coach Co. 
v. Burrell, 241 N.C. 482, 85 S.E. 2d 688, and cases cited) relate to 
whether a judgment in a prior action adjudicating issues raised by 
the pleadings therein constitutes res judicata and therefore a bar to 
the subsequent action. 

The cases referred to in the preceding paragraph are not ger- 
mane to the question now before us. There has been no adjudication 
of the rights and liabilities as between defendants Jones and Harry 
C. Boahn, Sr. Hence, there is no basis for a plea of res judicata as 
a bar to the alleged cross action by defendants Jones against Harry 
C. Boahn, Jr. To surmount this hurdle, appellant rehes upon Snyder 
v. Oil Co., supra; but, as indicated above, this decision would be 
authority only for the proposition that defendants Jones would be 
precluded from joining Harry C. Boahn, Sr., as an additional party 
defendant and from asserting a cross action for ccntribution against, 
him. 

In Snyder v. Oil Co., supra, the plaintiff sued the Oil Company 
and Keen, its driver, on account of injuries she received as a result 
of a collision between the Oil Company’s truck and a ear in which 
plaintiff was a passenger. On motion of the original defendants, the 
operator (Dixon) of the car in which the plaintiff was riding, was 
made an additional party defendant for the purpose of enforcing 
contribution. No alleged agent of Dixon was in any way involved. 
Answering the allegations of the original defendants, Dixon pleaded, 
inter alia, that the Oil Company had settled her claim against it for 
damages caused by the collision. This Court held the motion by the 
original defendants to strike Dixon’s allegations as to such settle- 
ment was properly denied. Thus, decision was to the effect that the 
alleged settlement precluded the Oil Company from asserting a claim 
against Dixon. 

It is noteworthy that Harry C. Boahn, Sr., in said “Covenant,” 
reserved the right “to sue any other person or persons against whom 
he may have or assert any claim on account of damages arising out 
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of the above described accident.”’ (Our italics.) Conversely, settle- 
ment between defendants Jones and Harry C. Boahn, Sr., in accord- 
ance with the terms of the “Covenant,” did not impair the right of 
defendants Jones to sue any other person or persons against whom 
they may have or assert any claim on account of damages arising 
out of said collision. 

Appellant’s plea in bar is based solely on the contention that the 
protection afforded Harry C. Boahn, §r., by his settlement with de- 
fendants Jones inures to the benefit of Harry C. Boahn, Jr. It is 
noted that appellant does not allege hc was a party to, participated 
in, or had knowledge of, negotiations resulting in the settlement be- 
tween defendants Jones and Harry C. Boahn, Sr. Being a stranger 
thereto, the said settlement neither protects nor precludes Harry C. 
Boahn, Jr., in respect of rights and liabilities between him and de- 
fendants Jones growing out of said collision. 

For the reasons stated, the judgment of the court below 1s affirmed. 

Affirmed. 


STATE OF NORTH CAROLINA v. TOMMY FULLER. 
(Filed 20 June, 1967.) 


1. Criminal Law § 42—— 
A baseball bat, identified by an eye witness as the one used by defend- 
ant in striking deceased, is competent as an exhibit, and there is no re- 
quirement that the testimony of the witness be corroborated. 


2. Homicide § 20— 

Evidence tending to show that defendant, after an altercation. struck 
the unarmed deceased in the back of the head with a baseball bat, that 
deceased was standing with his back to defendant at the time, and that 
the blow caused death, held sufficient to overrule nonsuit in a prosecution 
for homicide. 


3. Criminal Law § 7i— 

Testimony on the voir dire te the effect that an eye witness accused de- 
fendant of inflicting a mortal injury on the unarmed deceased, and that 
defendant was advised that anything he said or did not say in response 
could be used for or against him, veld to render incompetent Jefendant’s 
incriminating statement in reply, since such statement could not be vol- 
untary in view of the fact that defendant was advised that the failure to 
make a statement might be used against him. 


4. Criminal Law § 48— 


Defendant’s silence in face of an accusation of guilt cannot be compe- 
tent as an implied admission when the accusation is made during interro- 
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gation of defendant by officers of the law. To cempel defendant to reply 
to an accusation under such circumstances on pain of having his silence 
considered against him would amount to an infringement of his constitu- 
tional right not to be compelled to incriminate himself. Constitution of 
North Carolina, Art. I, § 11. 

5. Criminal Law § 84— 

Where corroborating evidence includes incompetent and prejudicial tes- 
timony of a fact independent of and unrelated to the corrobcration, the 
testimony is incompetent. 

6. Homicide § 30— 

Where, in a prosecution fer murder in the first degree, the solicitor an- 
nounces that he would not seek a verdict graver than murder in the 
second degree, a verdict of the jury of “guilty as charged” leaves the 
matter in conjecture, and the court should require the jury to be more 
specific, 


AppEAL by defendant from Copeland, S.J., at 18 July 1966 Crim- 
inal Session, DurHamM County Superior Court, docketed and argued 
at Fall Term 1966 as No. 744. 

The defendant was charged with murder in the first degree of 
Robert Jenkins. At the call of the case, the Solicitor announced he 
would not ask a verdict of murder in the first degree, but would 
seek a verdict of murder in the second degree or manslaughter as the 
facts might justify. 

Upon a verdict of guilty as charged, the court imposed a prison 
sentence of not less than 25 and not more than 30 years. 

Defendant appealed. 

The evidence for the State tended to show that the deceased, the 
defendant, and two women had been in deceased’s room for several 
hours, drinking, when the deceased and defendant got into an argu- 
ment “about women.” The deceased went to the window, and while 
his back was turned, defendant hit him in the back of the head with 
a baseball bat. He fell to the floor, and the defendant took off de- 
ceased’s trousers, got his money — sixty cents—out of his pocket, 
and bought wine and liquor with it. Some hours later the deceased 
was taken by ambulance to a hospital. He died — apparently soon 
after being struck —- although the record is vague about it. The Cor- 
oner testified that in his opinion the deceased had died as a result of 
a blow on the back of his head, and that the baseball bat exhibited 
to him could have been the instrument inflicting the damage found 
to the head and brain of deceased. 

The defendant was represented by court-appointed counsel, who 
noted proper exceptions throughout the trial. 
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T. W. Bruton, Attorney General, and James F. Bullock, Assistant 
Attorney General, for the State. 
William A. Marsh, Jr., Attorney for defendant appellant. 


Piess, J. Upon his appeal the defendant through his counsel 
presents four questions, three of which are without merit. The other 
is well taken and entitles the defendant to a new trial for the rea- 
sons stated later. 

The defendant challenges the admission into evidence of the 
baseball bat, saying there was “no corroborating evidence connect- 
ing the defendant with the exhibit.” However, an eye witness to the 
event identified it as being the one used by Fuller to strike Jenkins. 
This alone made it admissible as an exhibit. No corroborating evi- 
dence is required. 

The defendant also complains that G.S. 1-180 was violated for 
the failure of the judge to give certain instructions to the jury. In 
view of the result here, this will not recur in a later trial and there- 
fore requires no discussion. 

Another exception is to the failure of the Court to allow the mo- 
tion for nonsuit. The State’s evidence, outlined below, demonstrates 
beyond question that the Court was correct. 

Margaret Campbell testified that she was with Robert Jenkins 
and Tommy Fuller on the night of April 2 and the morning of April 
3 in the Old Jones Hotel, and that all of them were drinking. Dur- 
ing the night Fuller and Jenkins started arguing, and Robert turned 
away and was standing at the foot of the bed when Tommy Fuller 
hit him in the back of the head with a baseball bat; that Robert 
was looking out of the window and facing away from Fuller when 
he was struck. She identified a baseball bat which was shown to her 
as being the one with which Fuller struck Robert Jenkins, and it 
was thereupon offered as an exhibit and admitted in evidence. She 
testified that the bat was standing at the door about seven feet from 
Jenkins when Fuller picked it up; that Fuller walked about three 
steps and hit Robert in the head; that Robert fell to the floor and 
did not move after he hit the floor; that Tommy picked him up and 
threw him on the bed; that she did not see any other weapon than 
the baseball bat, and that Jenkins did not have anything in his 
hands. In addition, she testified that at daylight she told Fuller 
that Robert was sleeping mighty late; that Tommy looked down 
there and said, “No wonder, he is hurt.” She further testified that 
she took sixty cents from Robert’s pocket, and that she and Tommy 
went across the street, bought a half pint of wine and a quart of 
whiskey. Upon their return to the room, she saw “Robert was still 
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out,” and she told Tommy to call an ambulance, which he did, and 
Jenkins was then taken to the hospital. He died a few hours later. 

The Court then permitted the State’s witness, Detective Cox, to 
testify as follows: 


“Margaret Campbell told Detective Allen and myself, an the 
presence of Tommy Fuller, that they were in Robert Jenkins’ 
room drinking; that Tommy and Jenkins engaged in an argu- 
ment; and that Tommy reached beside the door and hit Jen- 
kins in the back of his head with a baseball bat and knocked 
him down; he picked him up and put him on the bed; and Jen- 
kins rolled off the bed; that Tommy Fuller went and sat down 
in a chair and she thought he went to sleep, she said he went to 
sleep. 


* ¥% *% 


“T recognize State’s Exhibit E, which has been introduced 
into evidence. It is a baseball bat that was found in Robert 
Jenkins’ room. Margaret Campbell did have something to say 
to me about the baseball bat there in the room. It was there 
when she was making her statement. 

“| . She said in the presence of Tommy Fuller that that 
was the baseball bat he used to hit Robert Jenkins.” (Emphasis 
added.) 


Defendant’s motion to strike was overruled. Cox then testified, 
inter alia: 


“After Margaret Campbell finished telling me that, the de- 
fendant Tommy Fuller was asked if he had anvthing to say in 
regard to her statement and said, ‘Yes, I hit the man, but I did 
not think I hit him that hard.’ ” 


* * * 
“Margaret Campbell stated in Tommy Fuller’s presence that 
he and Robert Jenkins (deceased) were arguing. . . .” (Em- 


phasis added.) 


Prior to the admission of this testimony, Officer Cox had been 
examined upon voir dire in the absence of the jury with reference 
to Margaret Campbell’s confrontation of defendant. Defendant was 
also heard. At the conclusion of the voir dire, Judge Copeland made 
specific findings of fact. Summarized (except as quoted), they 
were that all of defendant’s constitutional rights had been fully pro- 
tected, that the officers offered him no reward and threatened him 
with no violence; that “he was advised by the officers that anything 
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he said or did not say in response to anything said by Margaret 
Campbell could be used for or against him’; and that, if he made 
any statement, it was made freely and voluntarily. Defendant ex- 
cepted to each of his Honor’s findings. 

In State v. Ross, 269 N.C. 739, 153 S.E. 2d 469, we cited State 
v. Gray, 268 N.C. 69, 150 8.E. 2d 1. as follows: 


“ “When the State proposes to offer in evidence the defend- 
ant’s confession or admission, and the defendant objects, the 
proper procedure is for the trial judge to excuse the jury and, 
in its absence, hear the evidence, both that of the State and that 
of the defendant, upon the question of the voluntariness of the 
statement. In the light of such evidence and of his observation 
of the demeanor of the witnesses, the judge must resolve the 
question of whether the defendant, if he made the statement, 
made it voluntarily and with understanding. [Citations omitted. | 
The trial judge should make findings of fact with reference to 
this question and incorporate those findings in the record.’ ” 


In that opinion, as in other recent opinions, we cited the Court’s 
summary of the rulings in Miranda v. Arizona, 384 U.S. 486, 86 S. 
Ct. 1602, 16 L. ed. 2d 694, which is applicable here. No purpose 
would be served by further repetition. It includes the following sen- 
tence: (The defendant) “must be warned prior to any questioning 
that he has the right to remain silent, that anything he says can be 
used against him in a court of law, .. .” When the officer told the 
defendant that “anything he said, or did not say, in response to ariy- 
thing said by Margaret Campbell could be used for or against him,” 
it violated the above rulings as well as the provisions of the North 
Carolina Constitution, Article I, § 11, which says that no person 
charged with crime shall be compelled to give self-incriminating evi- 
dence. 

There are times when an accused’s silence is admissible against 
him, but this must be done on occasion when a reply from him might 
be properly expected. State v. Temple, 240 N.C. 738, 88 S.E. 2d 792. 

In State v. Moore, 262 N.C. 431, 487. 187 S.E. 2d 812, Higgins, 
J., enunciated the principle here involved: 


“A suspect is not required to defend himself or prove his in- 
nocence to investigating officers, When they accuse him, he may 
decline their invitation to plead to their charge. Ordinarily, si- 
lence, or refusal or failure to deny may be shown on!y when an 
accusation is made in the presence of an accused —not by in- 
vestigating officers who get their information second-hand — 
but only by someone who has first-hand knowledge and makes 
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a charge based thereon which the oceasion, the nature of the 
charge, and the surrounding circumstances would call for a 
denial if the accusations were untrue.” 


Had the officer told the defendant that he could make any com- 
ments he desired with reference to Margaret Campbell’s statement 
or that he could make none at all, that, 1f he made any comments, 
they could be used against him, and that if he chose to remain si- 
lent, his silence could not be used against him, the evidence would 
have been admissible. However, when he was told that ‘anything 
he said or did not say . . . could be used for or against him,” the 
evidence became inadmissible under the above rulings. To make a 
prisoner listen to an accuser with the admonition that if he talks or 
doesn’t talk —to be damned if he does, and to be damned if he 
doesn’t —is to put him in an impossible position. It violates the 
rights of the captive audience, which constitutes reversible error. 

While the statement Margaret Campbell made to the officer could 
have been related by him in corroboration of her testimony from the 
witness stand, it constituted error to disclose to the jury that it was 
made in defendant’s presence. 

The verdict rendered by the jury in this case was “guilty as 
charged.” The charge was first degree murder, but the Solicitor had 
announced that he would not seek that verdict, but one of guilty of 
murder in the second degree or manslaughter. From the sentence im- 
posed, it is apparent that the Court considered it as a verdict of 
guilty of murder in the second degree. However, under these condi- 
tions, the matter should not be left to conjecture or surmise, and the 
Court should have required the jury to be more specific. 

The defendant is entitled to a 

New trial. 


ROSALIE EUGENIA STIER CALVERT RAY, EXEcuTRIX oF THE WILL oF ROSA- 
LIE EUGENIA STIER CALVERT, anno ROSALIE EUGENIA STIER CAL- 
VERT RAY, INpivipvaLty, v. DAVID RANDOLPH RAY, GEORGE CAL- 
VERT RAY AND OTHER CHIDDREX WHO MAY HEREAFTER BE BORN TO 
ROSALIE EUGENTA STIER CALVERT RAY, ann JAMES MACRAE, 
GUARDIAN AD LITEM. 


(Filed 20 June, 1967.) 


1. Wills § 32— 
When applicable, the rule in Shelley’s case is applicable to both real and 
personal property in this jurisdiction. 
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2. Wills § 35— 
Provision in a will that others named should take in the event the primary 
beneficiary should predecease testatrix without heirs, creates a gift in sub- 
stitution which is eliminated if the primary beneficiary survives testatrix. 


8. Wills § 32— 


The rule in Shelley’s case applies to a devise or bequest only if testator 
uses the word “heirs” in its technical sense of heirs general, designating per- 
sons to take in an indefinite line of succession, and when used to refer to the 
children or issue of the first taker, the rule does not apply; however, it will 
be presumed that testator used the technical term in its technical sense un- 
less the contrary intent can be ascertained from the language of the instru- 
ment, 


4. Same— 


Testatrix devised and bequeathed all her property to her daughter during 
her lifetime and at her death to the “heirs of her body, if any”, with further 
provision that if the daughter should die before testatrix without heirs of 
the body, the property should go to named collateral kin. Held: The daughter 
takes a fee tail under the rule in Shelley’s case. converted into a fee simple 
by G.S. 41-1, since the instrument does net show that testatrix intended to 
use the word “heirs” in a sense other than heirs general, there being no 
limitation over in the event the daughter survived testatrix and then died 
without issue. 


AppraL by defendants from Bailey, J., October 1966 Civil Session 
of CUMBERLAND, docketed in the Supreme Court as Case No. 701 and 
argued at the Fall Term 1966. 

Action under the Uniform Declaratory Judgment Act (G.S. 1-253 
through G.S. 1-267). 

Plaintiff, as executrix and as a beneficiary named therein, brings 
this action to construe Article 2 of the will of her mother, Mrs. Rosa- 
lie Eugenia Stier Calvert. Mrs. Calvert died 5 September 1964. After 
directing the payment of her debts and funeral expenses, testatrix pro- 
vided: 


“Article 2. 


“T hereby give, devise and bequeath all the rest, residue, and 
remainder of my estate, real, personal. or mixed, wheresoever sit- 
uated, whereof I may be seized or possessed, or to which I may 
be in any manner entitled, or in which I may be interested at the 
time of my death, unto my dearly beloved daughter, Rosalie Eu- 
genia Stier Calvert, to do with as she so desires during her life- 
time, and at her death to the heirs of her body, if any; but if 
she should die before I, without heirs of the body, then to my fol- 
lowing nieces, nephews, great-nieces and great-nephews as herein- 
after designated.” (The names of these collateral relations — 14 
in number --- and the property which they would have taken had 
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plaintiff predeceased testatrix, are set out in Articles 4, 5, and 6 
of the will.) 


Plaintiff is the Rosalie Eugenia Stier Calvert named in Article 2; 
however, she is now Rosalie Eugenia Stier Calvert Ray (Mrs. Ray). 
Mrs. Ray is the only child of testatrix and would have been her only 
heir had she died intestate. Plaintiff has two sons, defendants David 
Randolph Ray, now 21 years of age, and George Calvert Ray, aged 19. 

Plaintiff contends that under Article 2 she takes her mother’s en- 
tire estate in fee simple. Defendants contend that she takes only a 
life estate with remainder to her children. Judge Bailey held that, 
under the rule in Shelley’s case, Mrs. Ray took all the property, both 
real and personal, in fee simple. Defendants were represented at the 
trial by their guardian ad litem, James MacRae, who was also guard- 
ian ad litem for any children who may hereafter be born to Mrs. Ray. 
From the judgment rendered, defendants appealed. 


Maupin, Taylor & Ellis for plaintiff appellee. 
MacRae, Cobb & MacRae for defendant appellants. 


Suarp, J. Whenever applicable, the rule in Shelley’s case applies 
to both real and personal property in this jurisdiction. Riegel v. Lyerly, 
265 N.C. 204, 143 S.E. 2d 65; Chappell v. Chappell, 260 N.C. 737, 138 
S.E. 2d 666; Martin v. Knowles, 195 N.C. 427, 142 8.6. 313; Welch v. 
Gibson, 193 N.C. 684, 188 S.E. 25; Hampton v. Griggs, 184 N.C. 18, 
113 S.E. 501; Starnes v. Hill, 112 N.C. 1, 16 8.E. 1011. There are many 
statements of the rule. One, approved by the Court in Aartin v. 
Knowles, supra at 429, 142 S.E. at 313, 1s: 


“The rule in Shelley’s case says, in substance, that if an estate 
of freehold be limited to A., with remainder to his heirs, general or 
special, the remainder, although importing an independent gift to 
the heirs, as original takers, shall confer the inheritance on A., the 
ancestor.” 


The question posed by this appea! is whether the rule applies to 
Article 2 of Mrs. Calvert’s will, the substance of which is: I give all 
my estate to my daughter FA for life, to do with as she desires, then 
to the heirs of her body, if any; but if she should predecease ime 
without heirs of the body, then to 14 nieces and nephews subse- 
quently named. 

The final clause in the devise was a substitutional gift to testatrix’ 
nieces and nephews in the event the primary object of her bounty, 
Mrs. Ray, should predecease her without heirs of her body. Whitley 
v. McIver, 220 N.C. 485, 17 S.E. 2d 457; Harly v. Tayloe, 219 N.C. 
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363, 13 S.E. 2d 609. “Gifts are said to be substitutional when pro- 
vision 1s made for someone to take the gift in the event of the 
death of the original beneficiary before the period of distribution. 

. Words of substitution become inoperative by the vesting of 
the gift, devise, or bequest in the primary taker.” 96 C.J.S., Wills § 
737 (1957). Therefore, when Mrs. Ray survived testatrix, he sub- 
stitutional clause was eliminated, Ieaving the devise to Mrs. Ray, 
“to do with as she so desires during her lifetime, and at her death 
to the heirs of her body, if any. . . .” 

Had the final phrase, 7f any, been omitted frorn the devise, we 
surmise that defendants would not have questioned the applicability 
of the rule in Shelley’s case. A devise to A for life and at her death 
to the heirs of her body presents a classic case for its application. 
Hammer v. Brantley, 244 N.C. 71, 92 S8.E. 2a 424; Lide v. Mears, 
231 N.C. 111, 56 S.E. 2d 404; Helms v. Collins, 200 N.C. 89, 156 
S.E. 152; Bradley v. Church, 195 N.C. 662, 143 S.E. 211; Bank v. 
Dortch, 186 N.C. 510, 120 S.E. 60; Daniel v. Harmson, 175 N.C. 
120, 95 S.E. 37. See Block, The Rule in Shelley’s Case in North Car- 
olina, 20 N. C. L. Rev. 49, 64 (1941). By such a devise, the rule in 
Shelley’s case, and the doctrine of merger, give A an estate tail which 
G.S. 41-1 converts into a fee simple. In re Will of Wilson, 260 N.C. 
482, 1383 S.E. 2d 189. Defendants contend, however, that when tes- 
tatrix used the words heirs of her body, she was not using the term 
in its unrestricted technical sense as the lineal descendants of her 
daughter “who, from generation to generation become entitled by 
descent under the entail.” Black’s Law Dictionary (4th Ed., 1951) 
856; In re Will of Wilson, supra. On the contrary, they argue that 
she used the term descriptio persone, referring to the children or 
issue of her daughter who might be living at the daughter’s death; 
that she did not mean successive generations of children, each gen- 
eration of which should take under the entail. When the term hezrs 
of the body. is used in its technical sense, it imports a class of per- 
sons to take indefinitely in succession, from generation to generation. 
Donnell v. Mateer, 40 N.C. 7. 

From their premise that testatrix did not use heirs of the body 
in its technical sense, defendants argue, therefore, that the rule in 
Shelley’s case is inapplicable, for, unless the language of the instru- 
ment discloses that the words heirs or heirs of the body were used 
to designate an indefinite line of succession from generation to gen- 
eration, the rule is irrelevant. Wright v. Vaden. 266 N.C. 299, 146 
S.E. 2d 31. In support of this contention, defendants rely upon 
Rollins v. Keel, 115 N.C. 68, 20 S.E. 209; Francks v. Whitaker, 116 
N.C. 518, 21 8.E. 175; Sain v. Baker, 128 N.C. 256, 38 S.E. 858; 
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Puckett v. Morgan, 158 N.C. 344, 74 S.E. 15; Pugh v. Allen, 179 
N.C. 307, 102 S.E. 394; Hampton v. Griggs, supra; Welch v. Gib- 
son, supra. In his opinion in Welch v. Gibson, supra at 691, 138 S.E. 
at 28, Stacy, C.J., stated the rule of these cases as follows: 


“When there is an ulterior limitation which provides that 
upon the happening of a given contingency, the estate 1s to be 
taken out of the first lines of descent and then put back into 
the same line, in a restricted manner, by giving it to some, but 
not to all, of those who presumptively would have shared in the 
estate as being potentially among the heirs general of the first 
taker, this circumstance may be used as one of the guides in 
ascertaining the paramount intention of the testator, and, with 
other indicia, it has been held sufficient to show that the words 
‘heirs’ or ‘heirs of the body’ were not used in their technical 
sense.” 


The foregoing statement points up the distinction between the in- 
struments construed in those cases and Mrs. Calvert’s will. In each 
of the foregoing cases, the Court ccnecluded that the author of the 
instrument had used the words heir or heirs, bedily heirs, or heirs of 
the body, to mean children or issue (thereby eliminating the appli- 
cation of the rule in Shelley’s case) because there was an ulterior 
limitation over to a restricted class of heirs of the first taker or life 
tenant upon his death without “heirs” or “heirs of the body.” 

The rule of construction enuneiated in Welch v. Gibson. supra, 
can have no application to Article 2 of Mrs. Calvert’s will because 
it contains no limitation over in the event Mrs. Ray should die with- 
out heirs of her body after the death of testatrix. Testatrix’ nieces 
and nephews, although cousins of Mrs. Ray and therefore presump- 
tively among her heirs general, were to take only in the event Mrs. 
Ray died without heirs of the body before Mrs. Calvert’s death. 

This case is controlled by Glover v. Glover, 224 N.C. 152, 29 S.E. 
2d 350, wherein the plaintiff devised title to land under a deed “to 
him his lifetime, and at his death to his heirs, if any.” In holding 
that the conveyance invoked the rule in Shelley’s case and vested 
the fee in the plaintiff, this Court said: “The use of the phrase ‘if 
any’ following the word heirs may not be held to prevent the appli- 
cation of the rule, since there is no limitation over. This distinguishes 
this case from Puckett v. Morgan, 158 N.C. 344, 74 S.E. 15, and 
Jones v. Whichard, 163 N.C. 241, 79 S.E. 508, relied on by defend- 
ant.” Id. at 152, 29 S.E. 2d at 351. 

Foley v. Ivey, 198 N.C. 458, 187 S8.E. 418, involved a deed in 
which the description was followed by this clause, “this deed shall 
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hold good to and for the said F. B., Jr., during his natural life and 
after that to the heirs of his body only.” In holding that the rule in 
Shelley’s case applied, this Court said: 


“In our opinion the addition to the usual formula of the word 
‘only’ is not sufficient to justify the conclusion that the phrase 
‘heirs of his body’ was not employed in the usual technical sense, 
but on the other hand as indicating issue or children. If will be 
noted that there 1s no limitation over in the event of the yrantee’s 
death uithout ‘bodily heirs,” or ‘heirs of his body, . . . and 
in this respect several of the cases cited in the appellants’ 
brief are distinguishable from the case under consideration.” 
Id. at 453-454, 187 S.E. at 418. (Italics ours.) 


In Sharpe v. Isley, 219 N.C. 753, 14 8.E. 2d 814, testator devised 
all his property to his wife, ‘to her and her heirs by me.” He then 
added, “My wife is to have the exclusive and sole use of both my 
personal and real property and should she have living heirs by me, 
then all my estate . . . shall belong to her and her heirs in fee 
simple.” No children were born to testator and his wife, and the 
question was whether the subsequent words, “and should she have 
living heirs by me, then all my estate . . . shall belong to her and 
her heirs in fee simple” limited the wife to a life estate. In holding 
that the wife took a fee tail estate, converted by G.S. 41-1 into a 
fee simple, the Court said: 


“If the testator had incorporated in his will a provision for 
a limitation over in the event his wife did not have ‘living heirs’ 
or children by him, a different situation would have been pre- 
sented. . . . But there are no such words here and we may 
not add them to the will in order te serve a supposed intent. 
The intention of the testator must be ascertained from the lan- 
guage in which it is expressed, and it is the duty of the court to 
give the words used their legal effect.” Id. at 754, 14 S.E. 2d at 
815. 


Cf. Willams v. BR. R., 200 N.C. 771, 158 S.E. 473, and Sharpe v. 
Brown, 177 N.C. 294, 298, 98 S.E. 825, 827 (cases in which the de- 
visee, under the rule in Shelley’s case, took a fee, subject to be di- 
vested for failure of issue). 

There is no language in Mrs. Calvert’s will to rebut the pre- 
sumption that she used the words heirs of her body in their tech- 
nical sense. The “real intention recognized and enforced by the law 
is that expressed in the will, and this is to be ascertained by a legal 
interpretation of the language employed to express it.” Leathers v. 
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Gray, 101 N.C. 162, 165, 7 S.E. 657, 658. When a grantor or testator 
uses technical words or phrases in disposing of property, he is deemed 
to have used them in their well-known legal or technical sense un- 
less, in some appropriate way, he indicates in the instrument that 
a different meaning shall be ascribed to them. Whitley v. Arenson, 
219 N.C. 121, 127, 12 S.E. 2d 906, 910; “(O)therwise, technical words 
have no certain meaning or effect.” Pittman v. Stanley, 281 N.C. 327, 
329, 56 S.E. 2d 657, 659. 

We hold that Article 2 of Mrs. Calvert’s will comes within the 
rule in Shelley’s case. Mrs. Ray, therefore, acquired an estate tail 
which G.S. 41-1 converted into a fee simple. 

The judgment of the court below is 

Affirmed. 


ELIZABETH ANN CHILDERS v. WILLIAM JESSE SEAY, JR. ANb 
TRUMAN CHILDERS. 


(Filed 20 June, 1967.) 


1. Automobiles §§ 41h, 48— Evidence held sufficient to be submitted 
to jury on question of concurring negligence causing intersection ac- 
cident. 

Evidence tending to show that one defendant. in approaching an inter- 
section, passed a sign limiting speed to 35 miles per hour, that he never- 
theless continued his speed of 45 to 50 miles per hour and, upon first see- 
ing the other defendant’s vehicle some 150 feet away, was unable to stop 
in time to avoid striking the right rear of the vehicle, which had ap- 
proached from the opposite direction and had turned left at the intersec- 
tion across the path of the first defendant’s line of travel, held not to 
warrant nonsuit on the ground of insulating negligence, since the sign 
limiting speed was sufficient to put a reasonably prudent man on notice 
that he was approaching conditions under which consequences of an in- 
jurious nature would likely ensue if speed were not reduced, 


2. Negligence § 27— 

Negligence cannot be insulated by the intervening act of another if such 
intervening act was reasonable foreseeable or if the injurious conse- 
quences which ensued, or consequences of like nature, could have been 
reasonably anticipated from the primary negligence. 


8. Appeal and Error §§ 4, 20— 

Where the complaint states a cause of action against each of two de- 
fendants as joint tort-feasors, one defendant cannot be the party aggrieved 
by error in the court’s instruction to the jury as to the negligence of the 
other defendant, since defendants’ rights inter se in regard to contribution 
are not precluded by plaintiff's judgment. G.S. 1-277. 
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4. Negligence § 28— 

In an action against joint tort-feasors, correct instructions on proxi- 
mate cause, without elaboration on the suberdinate phase of insulating 
negligence, are sufficient in the absence of a prayer for special instruc- 
tions. 


APPEAL by defendant Childers and plaintiff from Hasty, J., 13 
June 1966 Schedule “D” Session of Mrcxiensurc. Docketed and 
argued as Case No. 288, Fall Term 1966, and docketed as Case No. 
284, Spring Term 1967. 

This is a civil action instituted by plaintiff against both defend- 
ants to recover damages for injuries growing out of an automobile 
collision which occurred about 1:45 p.m. on 18 July 1964 at the 
intersection of U. 8. Highway No. 21 and County Road No. 2145, 
a public road in Mecklenburg County. U. S. Highway No. 21, at 
this location, runs generally in a north-south direction and has one 
lane for northbound traffic and one lane for southbound traffic. 
County Road No. 2145 runs generally in an east-west direction and 
has one lane for eastbound traffic and one lane for westbound traffic. 

The plaintiff, at the time of the collision, was a passenger in a 
1964 Ford automobile owned and being operated by her husband, 
defendant Childers. This automobile was proceeding in a southerly 
direction along U. 8S. Highway No. 21. The parties have stipulated 
that as the defendant Childers approached the intersection at which 
the collision occurred, he passed a sign, placed by the North Car- 
olina State Highway Commission, which was a diamond-shaped sign 
with a cross thereon and a rectangular sign thereunder bearing the 
letters and figures “35 MPH.” Defendant Childers’ own evidence in- 
dicates that after passing the sign he proceeded at approximately 
the same rate of speed, 2.e., 45 to 50 miles per hour, up a grade to 
the crest of a hill which was more than 200 feet north of the inter- 
section and proceeded downgrade to the intersection where the col- 
lision occurred. A light rain was falling and the highway was wet. 

Defendant Seay was operating a 1959 Buick station wagon owned 
by him. He was proceeding in a northerly direction on U. S. High- 
way No. 21. As he approached the intersection, he reduced his speed 
and proceeded to turn left in order to travel in a westerly direction 
on County Road No. 2145. Before his Buick station wagon com- 
pleted crossing the southbound lane of U. 8. Highway No. 21, it was 
struck on the right rear portion by the right front of the Ford auto- 
mobile. 

J. F. Peacock, a North Carolina State Highway Patrolman, ar- 
rived at the scene of the collision about 20 minutes after it occurred. 
He was a witness for plaintiff. He testified that during his investi- 
gation “Mr. Childers said he was right on Mr. Seay’s car when he 
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first saw it but I don’t believe he said how far he was from it.” He 
further testified, “Mr. Seay stated he didn’t see him until he had 
nearly completed his turn.” Damage to the Childers automobile was 
on the right front, and damage to the Seay vehicle was about over 
the right rear wheel. 

The plaintiff pleaded negligence on the part of each defendant 
and alleged that such negligence was the proximate cause of her in- 
jury. She alleged, inter alia, that defendant Seay turned from a di- 
rect line of travel to his left and crossed the Jane of travel of the 
Ford automobile without first ascertaining that such turn could be 
made in safety and without giving a clearly visible signal of his in- 
tention to turn left, and that defendant Childers was negligent in 
driving his automobile at a speed that was greater than was reason- 
able and prudent under the conditions then existing, in failing to 
keep a proper lookout, and in failing to keep his automobile under 
proper control. 

Plaintiff’s evidence supports the above allegations of negligence 
as to each defendant. 

Defendant Seay’s evidence was that he slowed to a few miles per 
hour in preparation for making his turn; that he looked up U. 8. 
Highway No. 21 to the north, and in both directions on County Road 
No. 2145, and saw no one coming; that he could have seen an auto- 
mobile approaching from the north on U. 8S. Highway No. 21 at 
least 300 feet north of the intersection and that the driver could 
have seen him from that distance; that upon observing no other 
traffic coming and after giving his left turn signal he proceeded with 
his turn; that in the course of the turn he saw the Ford automobile 
approaching and pressed his accelerator to the floor; and that he had 
almost cleared the intersection when his station wagon was struck 
by defendant Childers’ automobile. 

Other evidence in the record will be stated in the opinion. 

Both defendants denied negligence and each alleged that the 
negligence of the other was the sole proximate cause of the collision 
and subsequent injury. Defendant Childers further alleged that anv 
negligence on his part was insulated by negligence of defendant 
Seay. 

The jury found by its verdict that plaintiff was not injured by 
the negligence of defendant Seay, as alleged in the complaint; that 
plaintiff was injured by the negligence of the defendant Childers, as 
alleged in the complaint, and awarded damages to plaintiff in the 
amount of $7,500. Judgment was signed in accordance with the ver- 
dict. 

From this judgment plaintiff and defendant Childers appealed. 
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Bradley, Gebhardt, DeLaney and Muillette by S. M. Millette for 
plaintiff appellant and appellee. 

Jones, Hewson & Woolard for defendant Seay, appellee. 

Kennedy, Covington, Lobdell & Hickman by Hugh L. Lobdell 
and Charles V. Tompkins, Jr., for defendant Childers, appellant. 


PARKER, C.J. 

APPEAL BY DEFENDANT CHILDERS. 

Defendant Childers assigns as error failure of the court to grant 
his motion for judgment of compulsory nonsuit; error in the charge 
on the first issue with respect to negligence of defendant Seay; and 
failure of the court to charge the jury on the second issue involv- 
ing the alleged negligence of Childers with respect to the doctrine of 
insulating negligence. 

Childers’ motion for judgment of compulsory nonsuit was prop- 
erly overruled. There was ample evidence of negligence on the part 
of defendant Childers to go to the jury. Defendant Childers’ own 
evidence indicates that he drove past a sign indicating an intersec- 
tion ahead and advising a reduced speed; that he proceeded at the 
same rate of speed; that he saw defendant Seay’s station wagon 
when there was approximately 150 feet between them; that he ap- 
plied his brakes and skidded 40 or 50 feet before hitting the station 
wagon. The purpose of the advisory signs was to warn passing mo- 
torists that there was an intersection ahead and that motorists should 
observe a speed limit of 85 miles per hour. They put the motorist on 
notice that there might be conditions ahead, such as traffic in the in- 
tersection, which require increased caution. The warning signs and 
inclement weather were sufficient to enable a reasonable person to 
foresee that his failure to heed the warning and proceed with in- 
creased caution might produce the result which actually ensued 
here, or some similar result. There was also evidence for plaintiff 
that Childers said to a State Highway Patrolman that he was right 
on Mr. Seay’s car when he first saw it. Highway Patrolman Pea- 
cock also testified as a witness for the State: “Approaching this 
particular intersection that we are talking about from the north 
going in a southerly direction, the farthest distance north from the 
intersection that a driver would be when he could see another ve- 
hicle in the intersection would be about 350 feet.” 

This Court said in Bryant v. Woodlhef, 252 N.C. 488, 114 S.B. 
2d 241: 

“The test of whether the negligent conduct of one tort- 


feasor is to be insulated as a matter of law by the independent 
act of another, is well settled by our decisions. In Harton ». 
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Telephone Co., 141 N.C. 455, 54 S.E. 299, the Court said: 
‘* * * the test * * * is whether the intervening act and 
the resultant injury is one that the author of the primary neg- 
ligence could have reasonably foreseen and expected * * *. 
We think it the more correct rule that, except in cases so clear 
that there can be no two opinions among men of fair minds, 
the question should be left to the jury to determine whether the 
intervening act and the resultant injury were such that the au- 
thor of the original wrong could reasonably have expected them 
to occur as a result of his own negligent act. * * *’” 


This principle was quoted and applied in Davis v. Jessup and 
Carroll v. Jesswp, 257 N.C. 215, 125 S.E. 2d 440. In Jernigan v. 
Jernigan, 236 N.C. 480, 72 S.E. 2d 912, the facts were similar to 
the facts of this case except for an increased distance between the 
two automobiles. The Court held that the evidence did not compel 
the single conclusion that negligence of the turning driver was the 
sole proximate cause of the accident. The language used in Louse 
v. Jones, 254 N.C. 575, 119 S.E. 2d 628, might be applicable here. 
The rule there suggested was, if the injurious result was not reason- 
ably unforeseeable, the subsequent negligence would not insulate 
the initial negligence. 

The assignment of error to the court’s charge on the first issue 
relating to negligence of defendant Seav is overruled. In Coburn v. 
Timber Corporation, 260 N.C. 173, 182 8.E. 2d 340, the Court said: 
“The right to appeal is limited to a party aggrieved. G.S. 1-271. A 
party is aggrieved if his rights are substantially affected by ju- 
dicial order. G.S. 1-277. If the order complained of does not ad- 
versely affect the substantial rights of appellant, the appeal! will be 
dismissed.” Defendant Childers was aggrieved by the verdict ren- 
dered and judgment entered against him. However, if error be con- 
ceded in the charge on the first issue as to negligence of defendant 
Seay, it did not adversely affect defendant Childers’ substantial 
rights. In response to a similar contention where one defendant com- 
plained of error in the charge relating to the other defendant’s neg- 
ligence, the Court said in Taylor v. Rierson, 210 N.C. 185, 185 S.E. 
627: “. . . (I)t relates solely to the first issue and could in no way 
affect the interest of the appellant Taylor, whose contentions were 
presented under the second and third issues.” 

Construing the amended complaint, upon which the case was 
tried, liberally, with a view to substantial justice between the par- 
ties, G.S. 1-151, it appears that plaintiff has alleged a cause of ac- 
tion against the defendant Seay and against the defendant Childers, 
and neither defendant could set up in this action a plea for contribu- 
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tion against his co-defendant. Streater v. Afarks, 267 N.C. 32, 147 
S.E. 2d 529; Greene v. Laboratories, Inc., 254 N.C. 680, 120 8.E. 2d 
82. In fact, neither defendant in his answer set up a plea for con- 
tribution against his co-defendant. In this action, each was an ad- 
verse party to the plaintiff, onlv. They were not adversaries inter se, 
and could not litigate their differences inter se. As between them, 
the judgment is not conclusive. Upon paying the judgment, defend- 
ant Childers may maintain an action against defendant Seay for 
contribution. Streater v. Marks, supra; Godfrey v. Power Co., 223 
N.C. 647, 27 S.E. 2d 736, 149 A.L.R. 1183. 

The third assignment of error is likewise overruled. The doctrine 
of insulating negligence is an elaboration of a phase of proximate 
cause, Where proper instructions on proximate cause are given, the 
court is under no duty to instruct the jury specifically with respect 
to insulating negligence in the absence of proper request, and no such 
request was made by defendant Childers here. Reuse v. Jones, 
supra; Whiteman v. Transportation Co., 231 N.C. 701, 58 S.E. 2d 
752. 

PLAINTIFF'S APPFAL. 

Plaintiff stated in her brief: ‘“‘This appeal by the plaintiff is a 
precautionary measure only. Should this Court decide that no prej- 
udicial error was committed in the trial agains: the defendant Child- 
ers, then the plaintiff withdraws her appeal and respectfully re- 
quests this Court to treat her appeal as withdrawn.” Her request is 
allowed. 

On defendant Childers’ appeal, 

No error. 

On plaintiff’s appeal, 

Appeal dismissed. 


STATE OF NORTH CAROLINA v. MANUEL SAVANUS MILLER. 
(Filed 20 June, 1967.) 


1. Criminal Law § 99— 
Motion to nonsuit requires that the evidence be interpreted in the light 
most favorable to the State and all reasonable inferences favorable to 
the State must be drawn from it. 


2. Same— 
On motion to nonsuit in a criminal, as well as in a civil, action the 
credibility of witnesses and the weight to be given their testimony is to 


=| 
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be determined by the jury and not the court, and the court may not enter 
nonsuit on the ground that a witness is unworthy of belief: nevertheless, 
when the crucial testimony of a witness is irreconcilable with the physical 
facts established by the State’s own uncontradicted evidence, nonsuit 
should be allowed. 


3. Criminal Law § 65— 

Ordinarily, the probative force of the testimony of a witness identify- 
ing defendant by sight is for the jury, but when the State’s uncontradicted 
evidence as to the physical conditions makes the testimony of identity in- 
herently incredible, the court may properly determine that such testimony 
has no probative force. 


4. Criminal Law § 101— Uncontradicted evidence of physical facts 
held to render testimony as to identity by sight without probative 
force. 


The only evidence tending to identify defendant as one of the perpe- 
trators of the offense was the testimony of a witness identifying defend- 
ant in a lineup as one of the persons he had seen at the scene of the 
crime. The State’s uncentradicted evidence further tended to show that 
the witness was never closer than 286 feet from a man he saw running 
along the building in question, that the witness had never seen the man 
theretofore, that he saw this man run once in each direction, stop at the 
front of the building, “peep” around it and look in the witness’ direction, 
and that the witness could not describe the color of the man’s hair or 
eves, or the cojior of his clothes, except that his clothes were dark. Held: 
The uneontradicted testimony as to the physical facts discloses that the 
witness’ observation of defendant was insufficient to permit a reasonable 
possibility of the subsequent identification of the defendant with that 
degree of certainty which would justify the submission to the jury of the 
question of defendant’s guilt. 


APPEAL by the defendant from Froneberger, J., at the 31 October 
1966 Regular Criminal Session of MrckKLEnBuRa. 

Miller and one Robert Lee Early were indicted for feloniously 
breaking and entering the storehouse of the Hall Oil Company and 
for attempting to force open the company’s safe in such building. 
The cases were consolidated for trial and both defendants were found 
guilty on each charge. The charges against Miller were consolidated 
for judgment and he was sentenced to confinement in the State 
Prison for 10 years. From this judgment he appeals. His codefend- 
ant, Early, did not appeal. Miller, the appellant, assigns as error the 
denial of his motion for judgment as of nonsuit, the admission over 
his objection of certain evidence offered by the State, and a number 
of alleged errors in the court’s charge to the jury 

The evidence introduced by the State is ample to show that the 
building of the Hall Oi] Company, located at 2600 East 7th Street 
in the city of Charlotte, was broken end entered by two or more 
men between 6 p.m. and midnight on 28 September 1966, and that 
its safe, which contained money and other valuable properties, was 
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then damaged in an effort by such men to force it open. It also shows 
that the exterior of the building and surrounding grounds were well 
lighted by street lights nearby, floodlights at the front and back, 
and spotlights attached to the eaves, all of which lights were burn- 
ing at the time in question. The building is approximately 286 feet 
from a Texaco Service Station, a vacant lot lying between the two 
buildings. 

The sufficiency of the evidence to survive the motion by Miller 
for judgment as of nonsuit turns upon its adequacy to identify him 
as one of the men who participated in the breaking and entering. 

Richard Melton, 16 years of age, walking past the service station 
building, which was closed, stopped there and, while standing at the 
rear of the service station, observed a man, whom he identified the 
next morning at the police station, and again in the courtroom, as 
Miller, move from the rear of the O11 Company building to the 
front thereof as an automobile passed by. Melton testified that this 
man “peeped out and then he went back.” Melton then purchased a 
drink (presumably from a vending machine) and sat down to ob- 
serve what was going on. As another automobile nassed, Melton ob- 
served a man, whom he subsequently identified as Early, run from 
the Oil Company building to some trucks parked in the rear thereof. 
Melton then transferred his position to a bridge some 300 feet from 
the Oil Company building. He then heard a “banging noise” which 
appeared to come from the rear of the Oil Company building. He 
stopped a passing police car and told the officers there was someone 
in the Oil Company building. At that time, he observed Early run 
from the trucks to the building. Shortly thereafter, he went to the 
building and observed Early, then in custody, one of the officers hav- 
ing found him hiding two blocks away. 

The next morning Melton went to the police station and picked 
Miller and Early out of a “lineup” of six men and identified them 
as the two men he had seen at the Oil Company building the night 
before. The other four men in the “lineup” were two neatly dressed 
police officers and two prisoners held on the charge of drunkenness. 

Miller was not arrested by the police in the vicinity of the Oil 
Company building. He was picked up by an officer between 2 a.m. 
and 3 a.m. at a point 1.3 miles from the Oil Company building while 
walking along the street in the direction of his brother’s home. At 
that time he was dressed in dark clothing. His trousers were wet al- 
most up to the knees. He wore a jacket. His shirt was wet with per- 
spiration. 

On interrogation by the officers, Miller denied any knowledge of 
the events at the Oil Company building and stated that he had been 
out looking for employment. He rejected the offer of the police to 
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check this story if he would tell them where he had been so seeking 
employment. 

Melton testified that he saw the man at the Oil Company build- 
ing, whom he says was Miller, twice. The first time was when this 
man “was trotting toward the front of the Hall Oil Company build- 
ing,” at which time Melton could not see his face. The second time 
was when the man was “peeping out” from the front of the building, 
looking up and down 7th Street. Melton had then moved to the 
front corner of the service station. He observed this man then turn 
and run back toward the rear of the Oil Company building. In these 
several positions Melton saw the back of the man’s head and each 
side. He also saw him “head-on” as the man looked down the street 
in the direction of the service station. He then saw the man’s “fa- 
cial features” and when the man turned he had a “side view of him.” 
The man was wearing dark clothes. Melton had never seen Miller 
before. In describing the man, whom he had so observed, to the 
officers at the scene and time of the offense, Melton stated only that 
the man wore dark clothing and was about 6 feet, 3 inches tall. 
Miller is 5 feet, 11 inches tall. Melton was unable to tell the officers 
the color of the man’s clothes, other than that they were dark, or the 
color of his hair or eyes. 

Police Officer Bowman testified as to the identification ef Miller 
and Early by Melton in the “lineup” the following morning, and also 
testified that he, Bowman, knew Miller had served a prison sentence 
and was “a good safe man.” 

The defendant testified in his own behalf to this effect: He had 
been released from prison the day before these alleged events. He 
spent the first night in Charlotte at his sister’s home and then went 
to visit his brother, also a resident of Charlotte. While serving his 
prison sentence, he was employed in the poultry business under the 
Work Release Program. From this experience, he knew that truck 
drivers delivered poultry to the markets between midnight and 
dawn. Hoping to get work in the making of such deliveries, he went 
to the plant of the Southeastern Poultry Company about midnight 
and remained there until approximately 2 a.m., walking about, ir- 
cluding some walking in high grass, which dampened the bottoms of 
his trousers. There being no one at the poultry plant and no trucks 
arriving, he left and was returning to his brother’s home when picked 
up by the officers. He had never been in the vicinity of the Hall Cil 
Company and did not know where it was located. The first time he 
ever saw Early was when they were placed in the “lineup” at the 
police station for inspection by Melton. He did not tell the officers 
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where he had been in search of employment for the reason that he 
found no one there and thus no one could corroborate his statement. 


Attorney General Bruton, Staff Attorney White and Staff Attor- 
ney Partin for the State. 

Sanders, Walker & London by James E. Walker and Arnold M. 
Stone for defendant appellant. 


Laxs, J. This Court has said many times that upon a motion 
for judgment of nonsuit in a prosecution for a criminal offense, the 
evidence must be interpreted in the light most favorable to the State, 
and all reasonable inferences favorable to the State must be drawn 
from it. State v. Bridgers, 267 N.C. 121, 147 S.E. 2d 555; State v. 
Roux, 266 N.C. 555, 146 S.E. 2d 654; Strong, N. C. Index, Criminal] 
Law, § 99. Ordinarily, the credibility of witnesses and the proper 
weight to be given their testimony is to be determined by the jury, 
not by the court upon a motion for Judgment of nonsuit. State v. 
Orr, 260 N.C. 177, 182 S.E. 2d 384. In State v. Bowman, 232 N.C. 
374, 61 S.E. 2d 107, Ervin, J., speaking for the Court, said: 


“The defendant insists secondarily, however, that the testi- 
mony of the State tending to show his guilt was incredible in 
character, and that the trial court ought to have nonsuited the 
action on the ground that the witnesses giving it were unworthy 
of belief. * * * In ruling on such motion, the court does not, 
pass upon the credibility of the witnesses for the prosecution, 
or take into account any evidence contradicting them offered 
by the defense. The court merely considers the testimony fa- 
vorable to the State, assumes it to be true, and determines its 
legal sufficiency to sustain the allegations of the indictment. 
Whether the testimony is true or false, and what it proves if it 
be true are matters for the Jury.” 


Thus, in State v. Humphrey, 261 N.C. 511, 185 S.E. 2d 214, this 
Court, in sustaining the denial of a motion for judgment of nonsuit, 
said: 

“We are not impressed with the argument that we should 
hold, as a matter of law, that the lights on the street and auto- 
mobile were not bright enough to enable the witness to recognize 
the defendant. The court properly left that question to the 
jury.” (Emphasis added.) 

Again, in State v. Guffey, 265 N.C. 331, 144 S.E. 2d 14, this 
Court, in affirming the denial of a motion for nonsuit on the charge 
of robbery, said: 
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“The question whether the testimony of the prosecuting wit- 
ness, tending to identify appellant as one of the robbers, has 
any probative force was for the jury.” 


This rule does not apply, however, where the only evidence iden- 
tifying the defendant as the perpetrator of the offense is inherently 
incredible because of undisputed facts, clearly established by the 
State’s evidence, as to the physical conditions under which the al- 
leged observation occurred. In Jones v. Schaffer, 252 N.C. 368, 114 
S.E. 2d 105, Bobbitt, J., speaking for the Court, in sustaining a judg- 
ment of nonsuit in an action for damages, said: 


“Ordinarily, the weight to be given the testimony of a wit- 
ness is exclusively a matter for jury determination. Even so, 
this rule does not apply when, as here, the only testimony that 
would justify submission of the case for Jury consideration 1s in 
irreconcilable conflict with physical facts established by plain- 
tiff’s uncontradicted evidence. * * * 

“‘*As a general rule, evidence which is inherently impossible 
or in conflict with indisputable physical facts or laws of nature 
is not sufficient to take the case to the jury, and in case of such 
inherently impossible evidence, the trial court has the duty of 
taking the case from the jury.’ 88 C.J.S., Trial, § 208(b) (5) ; 
Powers v. Sternberg, 213 N.C. 41, 438, 195 S.E. 88; Atkins v. 
Transportation Co., 224 N.C. 688, 32 8.E. 2d 209: Inmyram v. 
Smoky Mountain Stages, Inc., 225 N.C. 444, 35 S.E. 2d 337; 
Tysinger v. Dairy Products, 225 N.C. 717, 723, 36 8.E. 2d 246; 
Carr v. Lee, supra [249 N.C. 712, 107 S.E. 2d 544].” 


Similiarly, in Keith v. Gas Co., 266 N.C. 119, 146 S.E. 2d 7, we 
sald: 


“The rule that, in passing upon a motion for judgment of 
nonsuit, the plaintiff's evidence must be taken to be true does 
not extend to an opinion by a witness, not present at the event, 
to the effect that a condition existed which is contrary to scien- 
tific truth so well established that the court would take judi- 
cial notice of it.” 


Upon a motion for judgment of nonsuit in a criminal action, the 
function of the court and its authority to consider the credibility of 
the evidence offered by the State, are the same as the function and 
authority of the court upon a similar motion in a civil action with 
reference to evidence offered by the plaintiff. State v. Ormond, 211 
N.C. 437, 191 S.E. 22; State v. Sigmon, 190 N.C. 684, 1380 S.E. 854; 
State v. Fulcher, 184 N.C. 663, 113 S.E. 769. 
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Without the testimony of Richard Melton, there would be a 
complete failure of the State’s evidence to connect the defendant 
Miller with the offense with which he is charged. Melton’s own tes- 
timony shows that he was never closer than 286 feet from the man 
whom he saw running along the side of the Oil Company building. 
He saw this man run once in each direction, stop at the front of the 
building, “peep” around it and look in Melton’s direction. Melton 
did not then know Miller. Thus, his testimony is not that he recog- 
nized at that distance a man previously known to him, but that he 
saw for the first time a stranger. Some six hours later, he saw Miller 
in a police “lineup,” so arranged that the identification of Miller 
with the man seen earlier would naturally be suggested to the wit- 
ness. 

Notwithstanding the fact that the exterior of the Oil Company 
building and the surrounding area were well lighted, it is apparent 
that the distance was too great for an observer to note and store in 
memory features which would enable him, six hours later, to identify 
a complete stranger with the degree of certainty which would jus- 
tify the submission of the guilt of such person to the jury. 

It is to be noted that immediately after observing the man who 
ran beside the Oil Company building, Melton described him to the 
police as one substantially taller than the defendant Miller actually 
is and otherwise described him only as a man dressed in dark cloth- 
ing. 
Where there is a reasonable possibility of observation sufficient 
to permit subsequent identification, the credibility of the witness’ 
identification of the defendant is for the jury, and the court’s doubt 
upon the matter will not justify granting a motion for judgment of 
nonsuit, but upon the physical conditions shown here by the State’s 
evidence, the motion should have been allowed. 

Reversed. 
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Watson v. NICHOLS. 


JIMMY GREY WATSON, By His NEXT FRIEND, EARL W. VAUGHN, PLAIN- 
TrrF, v. JAMES BRADFORD NICHOLS, MARION A. NICHOLS ANbD 
CHARLENE B. NICHOLS, INvIvipvallLy AND AS GUARDIAN AD LITEM FOR 
JAMES BRADFORD NICHOLS, OriteiNat DerenpDANTS AND EMORY M. 
WATSON, MARY C. WATSON and MITCHELL WATSON, AbpirionAL 
DEFENDANTS. 

(Filed 20 June, 1967.) 


1. Parent and Child § 2— 

Since an unemancipated infant who is a member of the household can- 
not maintain an action for negligence against his parents. in an action on 
behalf of an unemancipated child to recover for negligent injury from the 
power lawn mower of a neighbor, the defendants may not file a cross- 
action against the plaintiff’s parents, either on the ground of primary neg. 
ligence cn the part of plaintiflf’s parents or for contribution, since such 
eross-action would indirectly hold the unemancipated minor’s parents 
liable to him for the injury. 


2. Parent and Child § 5— Responsibility for care of minor child rests 
upon parent when parent is present. 


In this action on behalf of a four-year old child to recover for injuries 
from a power lawn mower operated by a child of a neighbor, defendants 
filed a ecross-action against the minor plaintiff’s older brother, alleging 
that the brother promised to keep the plaintiff out of the way of the 
mower and negligently failed to do so, but the cross-complaint further al- 
leged that the minor plaintiff’s parents were at the scene at the time 
and in charge of plaintiff during the episode. Held: The cross-action was 
properly dismissed upon demurrer, since responsibility for the care and 
safety of minor children falls on their parents when they are present, 
and any promise made by an older brother would not relieve the plaintiff's 
parents of that responsibility. As to whether one unemancipated infant 
may maintain an action against another unemancipated infant who is a 
member of the same household, qu@re? 


AppreaL by original defendants from Lupton, J.. March 6, 1967 
Civil Session, RockineHam Superior Court. 

The plaintiff, Jimmy Grey Watson, age 4 years, by his next 
friend, instituted this civil action against. James Bradford Nichols, 
age 13 years, and Marion A. and Charlene B. Nichols, his parents, 
to recover damages for the personal injury the infant plaintiff sus- 
tained by reason of the alleged negligent acts of James Bradford 
Nichols in backing a power driven lawn mower over the infant 
plaintiff, inflicting serious injuries to his foot. The plaintiff alleged 
Marion A. and Charlene B. Nichols, parents of James Bradford 
Nichols, were negligent in that they procured a power driven lawn 
mower, equipped with a seat for the operator, and permitted their 
son, James Bradford Nichols, to operate it in and about the yard 
of the Nichols home and the adjoining Watson home when they 
knew, or should have known, that he was inexperienced and unin- 
structed in the safe operation of this dangerous instrumentality and 
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that children, including the infant plaintiff, were accustomed to play- 
ing in and around both the Watson and Nichols residences and that 
the inexperienced operator, suddenly and without looking backward, 
reversed the mower and negligently backed the same over the in- 
fant plaintiff, inflicting serious injury. 

The original defendants filed an answer and cross action in which 
they denied all negligence and attempted to interplead as additional 
defendants Emory M. Watson and Mary C. Watson, father and 
mother, and Mitchell Watson, infant brother of Jimmy Grey Wat- 
son, for the purpose of (1) having them declared primarily liable 
for any damages which the plaintiff may recover, or (2) having 
them held under G.S. 1-240 as joint tort feasors and be required to 
contribute to the payment of any judgment recovered by the plain- 
tiff. The original defendants alleged as against the additional defend- 
ants that the father, mother and brother of the infant plaintiff were 
actively negligent in permitting James Bradford Nichols to enter 
their lawn with the mower and the original defendants were only 
passively negligent by the operation of the mower. 

As against the additional defendants, the original defendants al- 
leged that James Bradford Nichols, after mowing the Nichols yard, 
undertook to mow the Watson yard; that Mitchell Watson, age 10 
years, promised James Bradford Nichols that he would look after 
the 4 year old plaintiff, and keep him out of the way of the mower; 
that if the original defendants were negligent, which they deny, then 
Emory M. and Mary C. Watson, individually and through their son 
and agent, Mitchell Watson, were negligent in permitting the infant 
plaintiff to fling himself ‘suddenly and without warning,” and with- 
out the knowledge of the operator, James Bradford Nichols, in such 
manner as negligently to expose him to danger which proximately 
eaused his injury. 

The additional defendants filed a demurrer to the cross action 
which Judge Lupton sustained. The original defendants excepted and 
appealed. 


Armistead W. Sapp, Jr., for Orimnal Defendant Appellants 
Jordan, Wright, Henson & Nichols by G. Marlin Evans and 
Perry C. Henson for Additional Defendant Appellees. 


Hiceins, J. This appeal is from the Superior Court judgment 
sustaining the demurrer to the cross action. In the cross action, the 
original defendants alleged, conditionally, that if they are held 
liable to the plaintiff, then Emory M. and Mary C. Watson, parents 
of the infant plaintiff, individually and through their agent, Mitchell 
Watson, were negligent and primarily liable to the plaintiff by per- 
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mitting him to approach the moving mower from behind without 
notice or warning to James Bradford Nichols, the operator; that the 
negligence of the additional defendants was primary and any neg- 
ligence on the part of the original defendants was secondary. 

The cross action alleged that the additional defendants, Emory 
M. and Mary C. Watson, are the parents of the plaintiff, age 4 years, 
and of Mitchell Watson, age 10 years, all of whom are members of 
the household. These allegations render the cross action demurrable 
as to the parents, Emory M. and Mary C. Watson. 

An unemancipated infant, who is a member of the household, 
cannot maintain an action based on ordinary negligence against his 
parents. Lewis v. Ins. Co., 243 N.C. 55, 89 S.K. 2d 788; Redding v. 
Redding, 235 N.C. 638, 70 S.E. 2d 676; Smali v. Morris, 185 N.C. 
577, 118 S.E. 12; 19 A.L.R. 2d 423. Since the parent is not liable in 
a direct. action against him, he cannot be made liable by cross ac- 
tion. The demurrer was properly sustained as to the parents. 

This Court has never passed on the question whether one un- 
emancipated infant may maintain an action for negligence against 
another unemancipated infant who is a member of the same house- 
hold. Courts which have passed on the question have generally held 
the action may be maintained. These actions usually involve in- 
juries growing out of automobile accidents. Midkiff v. Midkiff, 201 
Va. 829, 1138 S.E. 2d 875 (1960); Overlock v. Ruedemann, 147 Conn. 
649, 165 A. 2d 335 (1960); Herrell v. Haney, 341 8.W. 2d 574 (Tenn., 
1960); Emery v. Emery, 45 Cal. 2d 421, 289 P. 2d 218 (1955); 
Rozell v. Rozell, 281 N.Y. 106, 22 N.E. 2d 254 (1939); Munsert v. 
Ins. Co., 229 Wisc. 581, 281 N.W. 671 (1988). 

At this time, and in this case, we do not find it necessary to pass 
on the question whether one infant member of a household may be 
held liable for a negligent injury to another infant member of the 
same household. The facts alleged in the cross action do not make 
out a case of liability against Mitchell Watson. In the cross action, 
the original defendants alleged: 


“|, that plaintiff’s parents were at their residence and in 
charge of plaintiff during the afternoon of Monday, the 6th 
day of September, 1965, and were present and at their residence 
and in charge of their children, including minor plaintiff, at all 
times when the infant defendant was operating the Rugg Com- 
pany mower on the premises of the infant plaintiff and infant 
plaintiff’s parents. 
* * * 

.. . the infant plaintiff, Jimmy Grey Watson, at the time 
when Emory M. and Mary C. Watson individually and through 
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their agent and son, Mitchell Watson, were carelessly and neg- 
ligently failing to exercise any supervision of the infant plain- 
tiff as was their duty to do, the infant plaintiff, in some manner 
unknown to these answering defendants, flung himself, suddenly 
and without warning, behind the power mower .. . so as to 
cause the power mower to back up and run over his right foot, 
and which action on his part was the sole proximate cause of 
all of the injuries complained of. - 


The allegations place the plaintiff, age 4 years, and the son, 
Mitchell Watson, age 10 years, at the home, with their parents, 
throughout the mowing operations. Ordinarily when parents are 
present, in charge of their children of tender years, responsibility 
for their care and safety falls on the parents. In this case the parents 
were at home. Both the plaintiff and Mitchell were under their con- 
trol. Any promise made by Mitchell to take care of Jimmy would 
not relieve the parents of that responsibility. The allegations of the 
cross action are insufficient to state a cause of action against Mitchell 
Watson. The demurrer was properly sustained as to him for that 
reason. The judgment of the Superior Court sustaining the demurrer 
to the cross action against the three additional defendants was prop- 
erly sustained. 


Affirmed. 


ELIZABETH WRIGHT FLEEK vy. JOHN SHERWOOD FLEEK. 
(Filed 20 June, 1967.) 


1. Divorce and Alimony §§ 1, 22; Judgments § 1— 

The courts of this State have jurisdiction of an action instituted by a 
resident plaintiff against a nonresident defendant for divorce, and have 
power in such action to award custody of the children of the marriage 
when the children are within the State, but service by publication cannot 
support a judgment in personam ordering defendant to pay a stipulated 
sum per month for the support of the children, and motion to quash the 
order for such payments is properly allowed upon defendant’s motion 
upon special appearance. 


2. Judgments § 1; Constitutional Law § 24— 
A judgment in personam against a defendant served by publication is 
void as violating due process, which requires actual notice and an oppor- 
tunity to be heard. 
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8. Process § 9— 

Service by publication is in derogation of common law rights, and G.S. 
1-98.2(8), providing for such service, must be strictly construed; even if a 
statute should be construed as authorizing a judgment in personam upon 
substituted service, such provision would be unconstitutional. 


AppEAL by plaintiff from Hasty, S.J., April 3, 1967 Assigned Civil 
Session, DurHAM Superior Court. 

The plaintiff, Elizabeth Wright Fleek, a citizen and resident of 
Durham County, North Carolina, instituted this civil action in the 
Durham County Civil Court against her husband, John Sherwood 
Fleek, a resident either of Switzerland or Italy. The plaintiff’s pur- 
pose in bringing the action was to obtain an absolute divorce from 
the defendant on the ground the parties separated and have lived 
separate and apart for the statutory period. 

The plaintiff alleged the parties were married in Durham, North 
Carolina on June 18, 1953; that they separated on June 17, 1963; 
that two children were born of the marriage, John Sherwood Fleek, 
Jr. and Elizabeth Wright Fleek, who, since the separation, have 
been in the exclusive custody of the plaintiff in Durham Couniy, 
North Carolina. 

Service of process on the non-resident defendant was completed 
by publishing notice in a Durham County newspaper for the re- 
quired period, and by mailing copies of the summons and complaint 
to the defendant at his last known addresses in Switzerland and in 
Italy. 

Trial was had, the jury answered appropriate issues in favor of 
the plaintiff, and the Court entered judgment dissolving the bonds 
of matrimony between the parties; and awarding custody of the 
children to the plaintiff. The plaintiff made a motion in the cause 
for an order that the defendant be required to pay the sum of $500 
per month for the support of each of the children. The plaintiff pub- 
lished notice in the newspaper and mailed copies to the defendant’s 
last known addresses. The defendant, through counsel, entered a 
special appearance, moved to quash the service, and to deny the 
motion upon the ground the Court was without power to enter an 
in personam judgment in the absence of personal service of process 
on the defendant. Judge Bane granted the motion to dismiss upon 
the grounds alleged. The plaintiff appealed to the Superior Court. 
Judge Hasty, after hearing, affirmed the judgment of the Durham 
County Civil Court. The plamtiff appealed. 


Powe, Porter & Alphin by E. K. Powe and Willis P. Whichard 
for plaintiff appellant. 
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Purrington, Joslin, Culbertson & Sedberry by William Joslin for 
defendant appellee. 


Hiceins, J. The plaintiff has insisted the service of process 
outside the State of North Carolina, under G.S. 1-98.2(3), gave the 
Court authority to enter judgment against the defendant, for the 
support of the children, although he is either in Switzerland or 
Italy. The statute provides: 


“Service of process by publication or service of process outside 
the State may be had in the following kinds of actions and 
special proceedings: 

(3) Those for annulment of marriage, divorce, adoption or 
custody of a minor child, or for any other relief involving the 
domestic status of the person to be served; * * *” 


The plaintiff was a resident of North Carolina. The parties were 
married in this State and had lived here as husband and wife. Un- 
doubtedly the Court had jurisdiction of the plaintiff and of the mar- 
riage status, and authority to grant the divorce. The children were 
before the Court in the actual custody of the plaintiff and the Court 
unquestionably had authority to award custody to her. The defend- 
ant’s domestic status as a party to the marriage (a proceeding quast 
wn rem) was before the Court for adjudication. In a proper case, 
the Court may acquire jurisdiction of a non-resident defendant’s 
rights to property in this State by attachment or by garnishment, 
but the Court is without power to enter a judgment in personam un- 
less and until the defendant is before the Court in person, that is, by 
personal service of process, or by a general appearance before the 
Court. The terms of the statute relating to the “domestic status of 
the person to be served” do not give the Court authority to render 
a personal judgment. A judgment in personam on such service would 
violate due process which requires actual notice and an opportunity 
to be heard. 

Service of process by publication is in derogation of common law 
rights and the statute providing for such service must be strictly 
construed. Harrison v. Hanvey, 265 N.C. 248, 143 S.E. 2d 598; Jones 
v. Jones, 243 N.C. 557, 91 S.E. 2d 562: Com’rs of Roxboro v. Bum- 
pass, 233 N.C. 190, 63 S.E. 2d 144. In Surratt v. Surratt, 263 N.C. 
466, 189 8.E. 2d 720, this Court stated: 


“We hold, under the facts revealed by the record, the defend- 
ant was a non-resident of North Carolina at the time service of 
process was made upon him outside the State and that the judg- 
ment entered against the defendant at the December Session 
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1963 of the Superior Court of Randolph County was not a 
judgment in personam, and that the orders adjudging the de- 
fendant in contempt for failing to comply therewith were im- 
providently entered and are hereby reversed and set aside.” 


In the case of Lennon v. Lennon, 252 N.C. 659, 114 S.E. 2d 571, 
this Court stated that the full faith and credit clause of the Federal 
Constitution does not entitle a judgment in personam to extra-ter- 
ritorial effect when such judgment is rendered without jurisdiction 
over the person sought to be bound. In adopting the language in the 
case of May v. Anderson, 345 U.S. 528, 97 L. Ed. 1221, this Court 
stated: 


“It is now too well settled to be open to further dispute that the 
‘full faith and credit’ clause and the act of Congress passed 
pursuant to it do not entitle a judgment in personam to extra- 
territorial effect if it be made to appear that it was rendered 
without jurisdiction over the person sought to be bound.” 


Lee, in his work, NortH CaRoLInA [amity Law, Sec. 99, states: 


“, . while a divorce decree may be entitled to full faith and 
credit in all states so far it affects a dissolution of the marriage, 
yet it may be invalid with respect to economic or property in- 
cidents of the marriage. 

A valid divorce which has been obtained in the state of dom- 
icile of only one of the parties through the use of constructive 
or substituted service of process, is not entitled to full faith and 
credit with respect to an adjudication or destruction of per- 
sonal and property rights incidental to the marriage relation. 
The court must gain jurisdiction 7 personam over the defend- 
ant, as by a general appearance or personal service within the 
divorcing state, in order to adjudicate separable personal rights 
and duties.” (citing numerous cases in footnote.) 


A pertinent statement of the rule concerning jurisdiction over 
an absent father-husband is contained in 24 Am. Jur. 2d, Divorce 
and Separation, Sec. 828, as follows: 


“While a court may gain jurisdiction to grant a divorce on con- 
structive service, it cannot gain jurisdiction upon such a ser- 
vice which will support a judgment binding the party served 
personally, at least not if he is a non-resident.” 


In 24 Am. Jur. 2d, Divorce and Separation, Sec. 542, after stat- 
ing that a court may enter a valid judgment of divorce without ever 
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acquiring jurisdiction over the person of the defendant, it is then 
stated: 


“Such jurisdiction, however, although sufficient to support a 
decree changing the marital status, will not necessarily sustain 
a judgment for alimony and costs. A decree for the payment of 
money as alimony or for the payment of costs is void in the 
absence of actual jurisdiction over the person or property of 
the one against whom it is awarded.” 


For the reasons assigned and upon the basis of the authorities 
cited and many others of like import, the judgment of the Superior 
Court of Durham County is 


Affirmed. 


ALBERT CLIFTON SHAW v. SARAH BAXLEY, OSCAR BAXLEY, Guarp- 
IAN AD Litem For SARAH BAXLEY, a Minor, OSCAR BAXLEY, InpIvip- 
UALLY, AUBERT BLAKE WARWICK, CARR OII. COMPANY, a Cor- 
PORATION, AND ROBERT SINGLETARY. 


(Filed 20 June, 1967.) 


1. Torts § 4— 


The right of contribution between joint tort-feasors is solely statutory 
and may be enforced only in accordance with the procedure set forth in 
the statute. 


2. Same; Statutes § 5— 


The first two paragraphs of G.S. 1-240 are interrelated and must be 
construed in pari materia, and therefore when plaintiff has recovered 
judgment against defendants as joint tort-feasors, no one of defendants 
is entitled to file petition for a determination of the defendants’ respective 
liabilities inter se unless and until such defendant has first paid the judg- 
ment and had it transferred to a trustee for his benefit. 


AppraL by defendants Carr Oil Company and Robert Singletary 
from an order entered by McKinnon, Resident Judge, at LUMBERTON, 
N. C., on December 19, 1966. 

Plaintiff was injured February 20, 1965, as the result of a colli- 
sion between a 1960 Falcon, operated by defendant Warwick, and 
a tractor-trailer operated by defendant Singletary. Plaintiff, a pas- 
senger in the Falcon, instituted this action to recover damages, al- 
leging his injuries were proximately caused by the concurrent negli- 
gence of Warwick and of Singletary. He alleged Warwick was act- 
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ing as agent for defendant Sarah Baxley and Oscar Baxley; that 
Singletary was acting as agent for defendant Carr Oil Company. 

Plaintiff’s said action was tried before Judge McKinnon at. the 
July 1966 Session of the Superior Court of Robeson County. All is- 
sues raised by the pleadings were submitted to and answered by the 
jury. The jury found Warwick was not acting as agent of defendant 
Oscar Baxley. All other issues were answered in favor of plaintiff, 
He was awarded damages in the amount of $5,000.00. 

In accordance with said verdict, the court entered judgment 
“that the plaintiff have and recover of the defendants, Sarah Bax- 
ley, Oscar Baxley, Guardian ad litem for Sarah Baxley, Aubert Blake 
Warwick, Carr Oil Company, and Robert Singletary, jointly and 
severally the sum of Five THousanp Even ($5000.00) Do tars and 
the costs of this action to be taxed by the Clerk.” 

Carr Oil Company and Robert Singletary gave notice of appeal. 
Subsequently, by consent order, their appeal was dismissed. 

On October 19, 1966, Carr Oil Company and Robert Singletary 
filed a petition in the cause in which they set forth in substance the 
following: That the defendants against whom said judginent was 
entered “have been unable to agree as to their proportionate liabil- 
ity”; that they “are informed and believe that . . . Saran Bax- 
LEY, OscaR BaxLey, guardian ad litem for Sarah Baxley, and Av- 
BERT BLAKE WaRWICK are insolvent and that they cannot be forced 
under execution of the Court to contribute to the payment of the 
Judgment”; that Carr Oil Company and Singletary “are solvent 
and can satisfy the Judgment”; and that “it is just and proper for 
the Court to declare in this action the proportionate part each judg- 
ment debtor should pay in order that further litigation might be 
avoided.” 

Defendants Sarah Baxley and Oscar Baxley, guardian ad litem 
for Sarah Baxley, a minor, demurred to and moved to dismiss the 
petition. Defendant Warwick answered the petition; and, at the 
hearing, demurred ore tenus to and moved to dismiss the petition. 
Judge McKinnon, being of the opinion the petitioners had not al- 
leged facts sufficient to entitle them to relief, dismissed the petition. 
Petitioners excepted and appealed. 


Marshall & Williams and A. Dumay Corhain, Jr., for defendunt 
appellants Carr Owl Company and Robert Singletary. 

Henry & Henry for defendant appellees Sarah Baxley and Os- 
car Baxley, guardian ad litem for Sarah Baxley, a minor. 

Johnson, McIntyre, Hedgpeth, Biggs & Campbell for defendant 
appellee Aubert Blake Waruck. 
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Bossirr, J. Plaintiff (Shaw) is not a party to this appeal. Un- 
der the judgment establishing his right to ‘recover of the defendants, 
Sarah Baxley, Oscar Baxley, guardian ad htem for Sarah Baxley, 
Aubert Blake Warwick, Carr Oil Company, and Robert Singletary, 
jointly and severally,” each of these judgment debtors became and 
is obligated to plaintiff for the payment of the full amount thereof. 
The judgment is based upon their liability to plaintiff as joint tort- 
feasors. Charnock v. Taylor, 223 N.C. 360, 26 S.E. 2d 911; Simpson 
v. Plyler, 258 N.C. 390, 393, 128 S.E. 2d 8438, 845. 

G.S. 1-240, on which petitioner relies, provides: 

“§ 1-240. PAYMENT BY ONE OF SEVERAL; TRANSFER TO TRUSTEE 
FOR Payor. —JIn all cases in the courts of this State wherein judg- 
ment has been, or may hereafter be, rendered against two or more 
persons or corporations, who are jointly and severally liable for its 
payment either as joint obligors or joint tort-feasors, and the same 
has not been paid by all the judgment debtors by each paying his 
proportionate part thereof, if one of the Judgment debtors shall pay 
the judgment creditor, either before or after execution has been is- 
sued, the amount due on said judgment, and shall, at the time of 
paying the same, demand that said judgment be transferred to a 
trustee for his benefit, it shall be the duty of the judgment creditor 
or his attorney to transfer without recourse such judgment to a trus- 
tee for the benefit of the judgment debtor paying the same; and a 
transfer of such judgment as herein contemplated shall have the 
effect of preserving the lien of the judgment and of keeping the same 
in full force as against any judgment debtor who does not pay his 
proportionate part thereof to the extent of his liability thereunder 
in law and in equity, (and in the event the judgment was obtained 
in an action arising out of a joint tort, and only one, or not all of 
the joint tort-feasors, were made parties defendant, those tort-fea- 
sors made parties defendant, and against whom judgment was 9b- 
tained, may, in an action therefor, enforce contribution from the 
other joint tort-feasors; or at any time before judgment is obtained, 
the joint tort-feasors made parties defendant may, upon motion, 
have the other joint tort-feasors made parties defendant.) 

“Tf the judgment debtors do not agree as to their proportionate 
liability, and it be alleged in such action by petition that anv judg- 
ment debtor is insolvent or is a nonresident of the State and can- 
not be forced under the execution of the court to contribute to the 
payment of the judgment, the court shall, in the action in which the 
judgment was rendered, after notice to the defendants or such of 
them as may be within the jurisdiction of the court, submit proper 
issues to a jury to find the facts arising on such petition and any 
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answer that may be filed thereto, and shall, upon such verdict and 
any admissions in the petition and answer, enter judgment declaring 
the proportionate part each judgment debtor shall pay. 

“Any judgment creditor who refuses to transfer a judgment in 
his favor to a trustee for the benefit of a judgment debtor who shall 
tender payment and demand in writing a transfer thereof to a 
trustee to preserve his rights in the same action, as conteniplated 
by this section, shall not thereafter be entitled to an execution against 
the judgment debtor so tendering payment.” (Our italics.) 

G.S. 1-240 is based on Chapter 194, Public Laws of 1919, codi- 
fied as C.8. 618, as amended by Chapter 68, Public Laws of 1929. 
The provisions within parentheses were added by the 1929 amend- 
ment. They are not directly involved. Here the plaintiff sued all al- 
leged joint tort-feasors. 

At common law, as between joint tort-feasors, there was no right 
of contribution. Hayes v. Wilmington, 239 N.C. 238, 242, 79 S.E. 2d 
792, 795, and cases cited. See Comment Note, “Contribution between 
negligent tortfeasors at common law,” 60 A.L.R. 2d 1366. In this 
jurisdiction, the common law rule has been modified by G.S. 1-240 
so as to provide for enforcement of contribution as between joint 
tort-feasors in accordance with its provisions. Herring v. Jackson, 
255 N.C. 537, 548, 122 S.E. 2d 366, 372. 

G.S. 1-240, quoted above, consists of three paragraphs. Petition- 
ers stress the procedure authorized in the second paragraph. How- 
ever, the provisions now constituting the first and second paragraphs 
(exclusive of the provision added by said 1929 amendment) were in- 
cluded in a single paragraph (Section 1) of said act of 1919. The two 
paragraphs are interrelated, are in part materia, and must be con- 
sidered and construed together. 

Under the provisions now constituting the first paragraph of 
G.S. 1-240, 7f said judgment were paid by one of the judgment debt- 
ors, é.g., Carr Oil Company, it would be the duty of the judgment 
creditor to transfer the judgment without recourse to a trustee for 
the benefit of Carr Oil Company, and such transfer would preserve 
the lien of the judgment and keep the same in full force against any 
judgment debtor who did not pay his or her proportionate part. In 
such case, if the judgment debtors did not agree as to their propcor- 
tionate liabilities, the Carr Oil Company, in a post-judgment pro- 
ceeding in this action, could petition for and obtain a determination 
as to the amount it was entitled to recover from other judgment debt- 
ors to the end that execution in favor of the trustee to whom the 
judgment was assigned for its benefit would issue for the amounts 
so determined. 
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We are of opinion and so hold that the provisions now constitut- 
ing the second paragraph of G.S. 1-240, relating to a determination 
of proportionate liabilities, do not apply unless and until one of the 
judgment debtors pays the amount thereof and has the judgment as- 
signed to a trustee for his benefit. Only when this has been done may 
such judgment debtor seek a determination, under conditions then 
existing, of the amount due him by other judgment debtors. 

The petitioners do not allege that they have paid all or any part 
of the judgment. Nor do they allege that the judgment has been as- 
signed to a trustee for their benefit. Hence, their petition is fatally 
defective. The order dismissing the petition 1s affirmed. 

Petitioners’ brief cites decisions of this Court in which the status 
of the liability insurance carrier of a joint tort-feasor has been con- 
sidered. Since their petition contains no reference to a liability in- 
surance carrier, these decisions are not pertinent to the question pre- 
sented on this appeal. 

Affirmed. 


CATHERINE BOYD v. DR. CHARLES M. KISTLER. 
(Filed 20 June, 1967.) 


1. Physicians and Surgeons § 16— 

The doctrine of res ipsa loqguitur does not apply in malpractice cases 
and a showing of an injurious result is not enough, but plaintiff must 
offer proof of facts and circumstances which permit a legitimate infer- 
ence of actionable negligence on the part of the physician, surgeon, or 
dentist. 


2. Same— 

Plaintiff’s evidence tended to show that plaintiff entered a hospital for 
oral surgery and new dentures, that while she was under anesthesia de- 
fendant dentist completed the work, that after the operation she discov- 
ered a red mark on her left lip running to her cheek, which mark de- 
veloped into a permanently disfiguring scar, and that the red mark 
corresponded to an arm of the prop used to keep her mouth open during 
the operation. Held: Nonsuit was correctly allowed, there being no eyvi- 
dence as to when or how the injury occurred and who caused it. 


Apprau by plaintiff from Mallard, J., Second October 1966 Civil 
Session, Wake Superior Court. 

The plaintiff, Catherine Boyd, instituted this civil action for 
damages against the defendant, Dr. Charles M. Kistler, alleging the 
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damages were proximately caused by the defendant’s negligence. In 
substance, the plaintiff alleged that she employed the defendant as 
her dentist, “to extract all of the plaintiff’s teeth and replace them 
with artificial . . . dentures.” During the process of extraction 
and replacement, the plaintiff was under anesthesia. 


“That while the defendant was performing the aforesaid ex- 
traction and replacement of the plaintifi’s teeth he negligently 
injured the outside area of plaintiff’s lip and cheek by bruising, 
burning or lacerating the same, the same being an area outside 
of the work the defendant was employed to perform and an area 
where the defendant had no right, authority, or reason to work.” 


The plaintiff further alleged the injury resulted in a permanently 
disfiguring and repulsive scar which caused embarrassment. 

By answer, the defendant admitted the relationship of dentist 
and patient, the contract to remove and replace the plaintiff’s teeth, 
and his performance of that undertaking. All other allegations were 
denied. 

The plaintiff testified her regular physician found all her teeth 
were bad and should be removed. She emploved the defendant to 
do the extraction and the fitting of the artificials. Dr. Kistler, in 
his office on different occasions, extracted her back teeth two or three 
at a time. However, he had her admitted to Rex Hospital so that 
the front teeth might be removed and an artificial plate fitted while 
she was under anesthesia. At the hospital, Dr. Gaskin administered 
the anesthetic. The plaintiff testified she realized that a mouth prop 
would be used to keep her mouth open while she was asleep so that 
the extraction could be made and the new dentures fitted. “I have 
seen the mouth prop. The outside arm fits similar te the scar on my 
face.” The plaintiff went to the operating room about 7:30 in the 
morning. The work was completed about 10:30. 

After the plaintiff regained consciousness, her mouth was sore. 
A red streak on her lip and cheek was irritated or burned. After treat- 
ment by the application of ointment, a scab formed which, when re- 
moved, left a permanent scar. The plaintiff was the only witness 
who testified in the case. At the close of her testimony the Court, 
on defendant’s motion, entered judgment of involuntary nonsuit, from 
which plaintiff appealed. 


Yarborough, Blanchard, Tucker & Yarborough by Irvin B. Tucker, 
Jr., for plaintiff appellant. 

Smith, Leach, Anderson & Dorsett by John H. Anderson and C. 
K. Brown, Jr., for defendant appellee. 
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Hiaeins, J. This action is unusual by reason of what the com- 
plaint does not allege and what the evidence does not disclose. The 
complaint does not charge or suggest the defendant lacked the 
requisite degree of learning, skill, or ability ordinarily possessed by 
dentists in the vicinity of Raleigh; or that he failed to exercise rea- 
sonable care and diligence in the use of these requisite qualities in 
the treatment of the plaintiff’s case; or that he failed to use his best 
judgment in that treatment. She simply alleged that the defendant 
contracted to remove her teeth and fit new dentures and that in 
performing these duties “. . . he negligently injured the outside 
area of (her) lip and cheek by bruising, burning or lacerating the 
same.” Significantly, she alleges her injury was disassociated from 
the work the defendant was employed to do. On the contrary, she 
alleged her injury was outside the area involved in removing and 
replacing teeth. 

The plaintiff testified she went to the operating room at 7:30 in 
the morning, Dr. Gaskin administered the anesthetic, the work was 
completed and she left the operating room around 10:30 in the 
morning. The old teeth were out and the replacements were in. The 
left side of her face was burning. “I was able to look in the mirror 
that afternoon at about 3:00. I saw a red mark ...onmy.. 
left lip running to the cheek.” Dr. Kistler prescribed a white salve 
treatment. A scab developed which came off, leaving a scar. The 
plaintiff does not know what caused the red streak, whether bruise, 
burn, or laceration. She does not know how she received this injury 
or the agency that caused it. She knows it was not there when she 
entered the operating room. It was there at 3:00 in the afternoon. 
The prop used to keep the mouth open while she was unconscious 
had an arm outside the mouth which appeared to fit the scar and 
may have caused it. The plaintiff fails to offer evidence that the de- 
vice was defective or that its use was not entirely proper in her case. 

In the cases which this Court has said should go to the jury, the 
evidence disclosed much more than appears in this case. In Pender- 
graft v. Royster, 203 N.C. 384, 166 S.E. 285, the evidence permitted 
the inference the operating surgeon had left a part of a broken drain- 
age tube in the body of the patient after the operation. In Coving- 
ton v. James, 214 N.C. 71, 197 S.E. 701, the plaintiff alleged and 
offered evidence which permitted the inference the defendant, in 
treating the plaintiff for a simple fracture of a small bone in the 
leg, negligently broke a larger bone and failed to discover this break 
and remedy it until the break had abscessed and had passed the re- 
uniting and healing stage. In Mitchell v. Saunders, 219 N.C. 178, 13 
S.E. 2d 242, the surgeon had left a gauze absorption sponge in the 
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body when he closed the incision. In Buckner v. Wheeldon, 225 N.C. 
62, 33 S.E. 2d 480, the physician put a cast on a broken leg without 
removing the dirt and sand from an exposed broken bone which had 
protruded through the flesh. Later, abscess developed, disclosing the 
presence of the dirt and sand in the wound which had been enclosed 
in a cast. In Shearin v. Lloyd, 246 N.C. 363, 98 S.E. 2d 508, the re- 
covery was denied because the action was barred by the statute ot 
limitations. 

To warrant the submission of a malpractice case to the Jury, 
there must be proof of facts or circumstances which permit a legiti- 
mate inference of actionable negligence on the part of the physician, 
surgeon, or dentist. A showing of an injurious result is not enough. 
“The doctrine of res ipsa loquitur cannot be relied on to supply de- 
ficiencies in the proof.” Watson v. Clutts, 262 N.C. 153, 186 S.E. 2d 
617; Hunt v. Bradshaw, 242 N.C. 517, 88 S.E. 2d 762; Hawkins v. 
McCain, 239 N.C. 160, 79 S.E. 2d 498; Grier v. Phillips, 230 N.C. 
672, 55 S.E. 2d 485; Smith v. Wharton, 199 N.C. 246, 154 S.E. 12. 
Parker, C.J., in Belk v. Schweizer, 268 N.C. 50, 149 $.E. 2d 565, and 
Lake, J., in Galloway v. Lawrence, 266 N.C. 245, 145 S.E. 2d 861, 
have analyzed and discussed our decisions in malpractice cases and 
have fully documented the decisions, by citation of authorities from 
this and other jurisdictions. 

The plaintiff alleged and testified she entered the hospital for 
oral surgery and new dentures. After she was already asleep, Dr. 
Kistler completed, to the plaintiff’s satisfaction insofar as the record 
discloses, the services which he had undertaken to render. Several 
hours later, she had a red streak on her lip and cheek. What or who 
caused it, the record does not disclose. By investigation, the plaintiff 
surely could have obtained evidence as to when and how the injury 
occurred and who caused it. No doubt the plaintiff’s able counsel 
knew of their right to make inquiry by adverse examination of wit- 
nesses and the examination of documents. 

The plaintiff did not offer evidence sufficient to entitle her to 
have the jury consider it. Nonsuit was required and judgment to that 
effect is 

Affirmed. 
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N. J. BRYANT vy. DR. R. J. DOUGHERTY. 
(Filed 20 June, 1967.) 


1. Appeal and Error § 60; Pieadings § 34— 

Where it is determined on appeal that a certain state of facts does not 
constitute a defense to plaintiff’s action, and the cause is remanded, de- 
fendant’s allegation thereafter of the same state of facts as a defense 
is properly stricken. 


2. Courts § 3; Pleadings § 34; Judgments § 19— 


The Superior Court has no jurisdiction to transfer to another tribunal 
a matter over which the Superior Court has jurisdiction and such other 
tribunal has none, and therefore an order of the Superior Court trans- 
ferring a cause within its jurisdiction to the Industrial Commission is 
void, and such order, even though no appeal is entered therefrom, cannot 
constitute a bar, and allegations that such an order constituted res 
judicata are properly stricken on motion. 


8. Judgments § 80; Pleadings § 34— 

An award of compensation to an employee against his employer and the 
employer’s insurance carrier for an injury arising out of and in the 
course of the employment does not purport to adjudicate the employee’s 
claim against a physician for damages sustained from the negligent treat- 
ment of the injury by the physician, and therefore allegations setting up 
the award of the Industrial] Commission as a bar to the action for mal- 
practice are properly stricken. 


4. Courts § 2; Pleadings § 84— 

Subsequent to a void order of the Superior Court transferring the 
cause to the Industrial Commission, the plaintiff requested the Com- 
mission to hear the matter. Held: Plaintiff’s request that the Commission 
hear the matter could not confer jurisdiction on the Commission, since 
jurisdiction may not be conferred on a court by consent, and the order 
of the Commission dismissing the action cannot constitute res judicata of 
the plaintiff’s right to proceed with the action in the Superior Court. 


5. Same; Limitation of Actions § 12—~ 


A void order purporting to transfer the cause from the Superior Court 
which had jurisdiction to the Industrial Commission which had no juris- 
diction, does not take the cause out of the Superior Court, and the cause 
remains in the Superior Court so that when a voluntary nonsuit is there- 
after entered in the Superior Court another action entered within a year 
is not barred. G.S. 1-25. 


AppraL by defendant from Brock, S.J., at the September 1966 
Civil Session of Moors. 

Upon the former appeal in this action, 267 N.C. 545, 148 S.E. 2d 
548, a judgment of the superior court dismissing this action for 
want of jurisdiction in such court was reversed. The matter then 
came on for further hearing in the superior court upon the motion 
of the plaintiff to strike five further answers and defenses included 
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in the answer filed by the defendant. Upon such hearing, each of the 
said further answers and defenses was “overruled”; that is, in effect, 
the motion to strike each such further answer and defense was al- 
lowed. 

The allegations of the complaint, the answer in chief, and each 
of the five further answers and defenses may be briefly summarized 
as follows: 

I. The Complaint. The plaintiff sustained an injury by acci- 
dent arising out of and in the course of his employment. He con- 
sulted the defendant, a physician, with reference to such injury. By 
negligence of the defendant in his treatment of the plaintiff, the 
plaintiff’s injury was aggravated, causing him damage for which he 
sues. This action was instituted within 12 months after the plaintiff 
took a judgment of voluntary nonsuit in a former action brought 
for the same cause in the Superior Court of Moore County. 

II. Answer wn Chief. The superior court had no authority to 
enter the judgment of voluntary nonsuit in the former action. The 
defendant treated the plaintiff for the injury described in the com- 
plaint. All allegations of negligence by the defendant in such treat- 
ment are denied. 

Ill. First Further Answer and Defense. At the time of the 
plaintiff’s injury, he and his employer were subject to the provisions 
of the North Carolina Workmen’s Compensation Act. The defend- 
ant examined and treated the plaintiff at the request of the employer 
and was paid for his services by the employer’s compensation in- 
surance carrier. If the plaintiff sustained injuries as the result of any 
negligence by the defendant in his treatment of the plaintiff, the al- 
leged cause of action therefor is within the exclusive jurisdiction of 
the North Carolina Industrial Commission and the superior court is 
without jurisdiction of this action. 

IV. Second Further Answer and Defense. On 30 October 1962, 
the plaintiff instituted an action in the superior court to recover dam- 
ages from the defendant on account of the matters and things alleged 
in the present complaint. [This is the former action referred to in 
the present complaint.] At the September 1963 Session of the su- 
perior court, McConnell, J., adjudged as a matter of law that such 
former action was within the exclusive jurisdiction of the North 
Carolina Industrial Commission and thereupon entered a judgment 
that such former action “be retired from the civil issue docket and 
that the same be and it is hereby transferred to the North Carolina 
Industrial Commission for further preceedings according to law.” 
The plaintiff did not appeal from that judgment. It “is res judicata 
of all the matters and things alleged in the complaint filed by the 
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plaintiff in this action,” and is pleaded in bar of the plaintiff’s right 
to maintain this action. 

V. Third Further Answer and Defense. The plaintiff filed with 
the Industrial Commission a claim against his employer and its com- 
pensation insurance carrier for compensation in conformity with the 
Workmen’s Compensation Act. Such claim was heard by the Com- 
mission, which issued an award of compensation to the plaintiff. 
The plaintiff did not appeal therefrom, but received and accepted 
the compensation so awarded him from his employer’s insurance car- 
rier. Such award was in full payment of all compensation to which 
the plaintiff was entitled on account of his injury and is “res judicata 
of all the matters and things alleged in the complaint filed by the 
plaintiff in this action.” It is pleaded in bar of his right to maintain 
this action. 

VI. Fourth Further Answer and Defense. Subsequent to the 
judgment of McConnell, J., in the former action, the plaintiff re- 
quested the Industrial Commission to hear its docket entitled “N. J. 
Bryant vs. West End Table Company and Lumbermens Mutual 
Casualty Company” [the matter in which the Commission had pre- 
viously entered its award of compensation]. The Commission set 
that matter for a further hearing and, at such hearing, entered its 
order reciting its finding [which was correct] that the plaintiff therein 
was not seeking a further award from his employer or his employer’s 
insurance carrier but was seeking recovery from the oresent defend- 
ant, for which reason the Commission dismissed the employer and 
its insurance carrier as party defendants, made the present defend- 
ant a party to that proceeding and thereupon dismissed the entire 
proceeding “for lack of jurisdiction by the Industrial Commission.” 
The plaintiff did not appeal from such order of the Industrial Com- 
mission. It “is res judicata of all matters and things alleged in the 
complaint filed by the plaintiff in this action,” and is pleaded in bar 
of the right of the plaintiff to maintain this action. 

VII. Fifth Further Answer and Defense. The right of the plain- 
tiff to maintain this action is barred by the Three Year Statute of 
Limitations. 


Wiliam D. Sabiston, Jr., for defendant appellant. 
Seawell & Seawell & Van Camp for plaintiff appellee 


Lake, J. Upon the former appeal in this action, 267 N.C. 545, 
148 S.B. 2d 548, we had before us the judgment entered by Riddle, 
S.J., dismissing the action for lack of jurisdiction in the superior 
court to hear and determine it for the reason that the matter was 
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within the exclusive jurisdiction of the Industrial Commission. We 
reversed the judgment, saying: 


“The Workmen’s Compensation Act does not confer upon 
the Commission jurisdiction to hear and determine an action, 
brought by an injured employee against a physician or surgeon, 
to recover damages for injury due to the negligence of the latter 
in the performance of his professional services to the employee. 
G.S. 97-26 relates to the right of the employee to recover dam- 
ages or benefits under the Act from the employer, and so from 
the insurance carrier of the employer. It does not impose ha- 
bility upon the physician or surgeon or relieve him thereof. 


* + 


“Since the Workmen’s Compensation Act does not abrogate 
the employee’s common law right of action against the attend- 
ing physician or surgeon, and does not confer upon the Indus- 
trial Commission jurisdiction to hear and determine such action, 
the superior court had jurisdiction to do so, and the judgment 
dismissing this action for want of jurisdiction in the superior 
court was erroneous.” 


The question of the sufficiency of the defendant’s First Further 
Answer as a defense to the cause of action alleged in the complaint 
was, therefore, determined by our decision on the former appeal and 
there was no error in the order now before us adjudging that such 
First Further Answer is overruled; 1.¢., stricken. 

Since the Superior Court of Mocre County had jurisdiction over 
the former action and the North Carolina Industrial Commission 
had no jurisdiction to hear and determine it, the judgment of Mc- 
Connell, J., that it “be retired from the civil issue docket” of the 
superior court and be “transferred to the North Carolina Industrial 
Commission for further proceedings according to law” was void. The 
superior court has no jurisdiction to transfer to another tribunal for 
trial and determination a matter over which the superior court has 
jurisdiction and such other tribunal has none. This order by Me- 
Connell, J., did not purport to dismiss the former action or to de- 
termine its merits, but only to transfer it to the Industrial Commis- 
sion, which the superior court had no power to do. There was, there- 
fore, no error in the order now before us in determining that the 
Second Further Answer is not sufficient to constitute the defense to 
the cause of action alleged in the complaint and adjudging that such 
Second Further Answer be overruled; 7.¢., stricken. 

The original order of the Industrial Commission awarding com- 
pensation to the plaintiff was an award against his emplover and 
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the employer’s insurance carrier. As we stated in our opinion upon 
the former appeal, this was a determination of the plaintiff’s rights 
against his employer and the latter’s insurance carrier, not a deter- 
mination of his rights against the defendant on account of the mat- 
ters and things alleged in his present complaint. The matters now 
alleged are not res judicata by reason of that award. Consequently, 
there was no error in the order now before us in the determination 
that the Third Further Answer does not constitute a defense to the 
cause of action alleged in the present complaint and that it be over- 
ruled; 1.e., stricken. 

Since the order of McConnell, J., purporting to “retire” the for- 
mer action from the civil issue docket of the superior court and to 
transfer it to the Industrial Commission, for hearing and determina- 
tion, was void, the Industrial Commission thereby acquired no jur- 
isdiction over such former action. It is immaterial that subsequent 
to such order by McConnell, J., the plaintiff requested the Industrial 
Commission to hear the matter since jurisdiction over the subject 
matter of an action cannot be conferred by consent of the parties. 
Hart v. Motors, 244 N.C. 84, 92 S.E. 2d 673, and cases therein cited. 
The cause of action alleged in the present complaint is, therefore, not 
res judicata by reason of the order of the Industrial Commission en- 
tered with reference to the former action. There was no error in the 
order now before us in the holding that the defendant’s Fourth Fur- 
ther Answer is not a sufficient defense to the cause of action alleged 
in the present complaint and that it be overruled; 7.e., stricken. 

Since the order of McConnell, J., purporting to “retire” the for- 
mer action from the civil issue docket of the Superior Court of 
Moore County and to transfer it, for hearing and determination, to 
the Industrial Commission was a nullity, the former action remained 
in the Superior Court of Moore County until the judgment of volun- 
tary nonsuit was entered therein in January 1965. That judgment 
was, therefore, a valid judgment of voluntary nonsuit. The plaintiff 
having instituted the present action within a year after the entry 
of that judgment, namely, 16 December 1965, it was entered within 
the time allowed by G.S. 1-25. There was, therefore, no error in the 
order now before us by reason of the holding that the defendant’s 
Fifth Further Answer is overruled; 2.e., stricken. 

Affirmed. 
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STATE v. MICHAEL LAMAR MITCHELL. 
(Filed 20 June, 1967.) 


1. Criminal Law § 26— 


Defendant’s plea of former jeopardy upon his second trial obtained as 
a result of a post-conviction hearing upon defendant’s petition is untenable. 


2. Criminal Law § 70— 


The victim’s testimony that he knew defendant was the person who had 
taken his billfold because defendant had admitted taking the billfold held 
incompetent when the record discloses that defendant’s asserted admission 
was made to an officer and that the victim was not even present at the 
time, and the identification of defendant as the culprit being the crucial 
question, the admission of the incompetent hearsay testimony must be 
held prejudicial. 


3. Criminal Law §8§ 71, 79—— 


Defendant’s incriminating statement made upon interrogation by an 
officer is erroneously admitted when the evidence upon the voir dire dis- 
closes that the statement was made without defendant having been ad- 
vised of his right to remain silent, his right to the presence of an attor- 
ney, and his right to have counsel appointed for him if he is unable to 
employ an attorney, and any evidence obtained as a result of such admis- 
sion is also incompetent. 


4. Criminal Law § 91—~ 


Where testimony admitted over objection is of such an incriminating 
nature that its prejudicial effect cannot be erased from the minds of the 
jury, the court’s subsequent instructicn to the jury that the jury should 
not consider such evidence cannot be held to have cured the error. 


AppEAL by defendant from Bailey, J., 12 December 1966 Session 
of CUMBERLAND. 


Defendant was convicted at the 15 June 1964 Criminal Session 
of Cumberland upon indictments charging felonious assault and 
armed robbery. In each case, the alleged vicitm was Eugene Yeatts. 
On the charge of armed robbery, defendant received a sentence of 
7-9 years in State Prison; on the charge of felonious assault, a sen- 
tence of 5-7 years, this sentence to begin at the expiration of the 
sentence imposed for the armed robbery. As the result of a post- 
conviction hearing held under G.S. 15-217 et seq., these sentences 
were vacated. Defendant had been tried without benefit of counsel. 
On 31 August 1966, a new trial was ordered on the original bills of 
indictment. When the case was ealled for retrial at the December 
1966 Criminal Session, counsel for defendant moved that the charges 
against him be dismissed, for that “Jeopardy attached to defendant 
at the June 15, 1964 Criminal Term of the Superior Court of Cum- 
berland County on the two indictments. . . .” The plea of former 
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jeopardy was overruled, and defendant entered a plea of not guilty 
as to both charges. Upon the trial, the State offered evidence tend- 
ing to show: 

About 4:00 in the morning on 9 April 1964, the prosecuting wit- 
ness, Eugene Yeatts, was seated in his automobile, which was stop- 
ped in the middle of Pearl Street near its intersection with Bragg 
Boulevard. Defendant Mitchell, a Negro man, was standing in the 
middle of the street on the driver’s side. Defendant had never seen 
him before. Yeatts reached out to shut the door before leaving. When 
he did, defendant pulled a .25-caliber automatic pistol from his 
pocket, poked Yeatts in the ribs twice, and told him to move over 
in the seat. Yeatts leaned over, but before he could move to the other 
side, defendant shot him. The shot penetrated Yeaits’ left arm, ranged 
up to the back of his head, came out, and went through the glass in 
the opposite door. Yeatts lay in the seat for an indeterminate time. 
Before he passed out, however, he felt someone “fumbling around in 
his pockets.” He came to and then managed to drive off. In the 
meantime, defendant had disappeared. Yeatts drove up Pearl Street 
until he saw a porch light burning. He went to the door and requested 
the man who answered to call the police. The police took him to the 
hospital, where he discovered that his pocketbook had been taken 
from him. 

After his wounds were treated, between 7:00 and 7:30 a.m. on 9 
April 1964, the police took Yeatts to the police station, where de- 
fendant was in custody. He was directed to walk by the door of a 
room in which defendant and two officers were seated, to see if he 
could identify defendant as the man who had shot him. Yeatts iden- 
tified defendant as the man. The officers had Yeatts’ pocketbook, 
which had contained no money at the time it was taken from him. 
The police retained the pocketbook but gave Yeatts his driver’s li- 
cense from it. 

About 5:00 a.m. on 9 April 1964, Officer Byers of the Fayette- 
ville Police Department had seen defendant in a telephone booth 
about a mile from the intersection of Pearl Street and Bragg Boule- 
vard. The officer was “looking for a subject,’ and he continued to 
observe defendant. He saw him step from the booth and lay a pistol 
down on the sidewalk. The officer placed defendant under arrest and 
sent him to the police station by Officer Brown. Defendant was sit- 
ting with Officer Brown in the detective’s room when Yeatts identi- 
fied him. 

On cross-examination, the following exchange took place between 
Yeatts, defendant’s counsel, and the judge: 
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“Q. I say right now, you do not know that this man took your 
billfold, do you? 

“A. Yes, he did; he admitted he took it. 

“Mr. GittiamM: Motion to strike, Your Honor. 

“Court: Denied. 


DEFENDANT'S ExxcerTion #11. 
“Q. He didn’t admit it to you, did he? 
“A. I am sorry; I didn’t mean to answer it that way. 
“Q@. You haven’t had any conversation with him directly, your- 
self, have you? 
“A. No. He was standing at the car there only, when he waa. 
“Q. And, so your previous statement was on what somebody 
told you and not something you know, isn’t it? 
“A. True. 
“Mr. GittiAM: Renew the motion to strike, Your Honor. 
“Court: Denied. 


DEFENDANT’S EXCEPTION #12.” 


R. B. Evans, a city detective, testified in the presence of the Jury 
that early in the morning of 9 April 1964 he saw defendant for the 
first time at Godwin’s Realty Company on Bragg Boulevard in the 
custody of Officers Byers and Brown. At that time, he had a conver- 
sation with defendant. At this point in his testimony, the court ex- 
cused the jury and Officer Evans told counsel and the court that he 
had questioned defendant at Godwin Realty Company and, as a re- 
sult of his questions, defendant showed him where he had thrown 
Yeatts’ billfold. In response to questions from the court, Evans said 
that he did not warn defendant of his right to remain silent before 
questioning him, but he did tell him that anything he said could be 
used for or against him. 

The jury returned, and, over the objection of defendant, the court 
permitted Evans to testify that in the course of his investigation he 
found a billfold beside the building on the Godwin Realty Company 
premises. For the purpose of corroborating Yeatts, the court per- 
mitted Evans to testify that Yeatts had identified the billfold as 
being his. 

Defendant offered no evidence. At the conclusion of the testimony, 
the court dismissed the charge of armed robbery, and instructed the 
jury as follows: 


“Now, Officer Evans, while on the stand, testified as to find- 
ing a wallet, later identified by Mr. Yeatts, in the vicinity of God- 
win Realty Company. So, as far as I am concerned, that evidence 


756 IN THE SUPREME COURT. [270 


STATE v, MITCHELL, 


would relate only to the armed robbery charge, which I have 
dismissed, and I am now directing you not to regard the evi- 
dence or to consider it for any purpose whatsoever in your de- 
liberations and I am striking that out.” 


The jury returned a verdict of guilty as charged in the bill of 
indictment charging felonious assault. From a sentence of 5-7 years, 
defendant appeals. 


T. W. Bruton, Attorney General; Ralph Moody, Deputy Attor- 
ney General, for the State. 
J. Duane Gilliam for defendant. 


SHarp, J. Defendant’s first assignment of error is that the court 
erred in overruling defendant’s plea of former jeopardy. This assign- 
ment is without merit. We have repeatedly held: 


“When, in either a post-conviction hearing or a habeas 
corpus proceeding, at the prisoner's request, the court vacates 
a judgment against him and directs a new trial, the prisoner 
waives his constitutional protection against double jeopardy, 
and he may be tried anew on the same indictment for the same 
offense. In such case, a plea of former jeopardy will avail him 
nothing. State v. Hollars, 266 N.C. 45, 145 S.E. 2d 309; State 
v. Gainey, 265 N.C. 437, 144 8.E. 2d 249; State v. Merritt, 264 
N.C. 716, 142 S.E. 2d 687; State v. White, 262 N.C. 52, 136 S.E. 
2d 205.” 


State v. Case, 268 N.C. 330, 332, 150 S.E. 2d 509, 511. 

By Assignment of Error No. 6, defendant challenges the admis- 
sibility of Detective Evans’ statement to the jury that at Godwin 
Realty Company he found a billfold which Yeatts identified as his. 
Assignment of Error No. 7, based on Exceptions 11 and 12, is that 
the court erred in refusing to strike from the evidence Yeatts’ state- 
ment that somebody had told him defendant had admitted taking 
his pocketbook. These assignments of error must be sustained. 

Yeatts’ statement was rank and admitted hearsay. State v. Las- 
sitter, 191 N.C. 210, 181 S.E. 577; Stansbury, N. C. Evidence § 1388 
(2d Ed., 1963). When considered in conjunction with the evidence 
of Detective Evans, its prejudicial effect is apparent. Evans testi- 
fied, without objection, that he first saw defendant at Godwin Realty 
Company early in the morning of 9 April 1964. Thereafter, over ob- 
jection, he testified before the jury that at Godwin Realty Company 
he found a billfold which Yeatts later identified as his. Although 
the jury did not know that defendant had told Evans where to find 
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Yeatts’ pocketbook, it is inconceivable that the jury did not attribute 
the finding of Yeatts’ pocketbook at Godwin Realty Company to 
defendant’s presence there. On cross-examination, Yeatts’ positive 
identification of defendant as the man who had robbed him was con- 
siderably shaken. To reinstate the identification, the State had a 
pressing need to connect defendant with Yeatts’ pocketbook. This 
was done — but unfortunately it was done by incompetent evidence. 

The court properly excluded the statement which defendant made 
to Detective Evans, because the investigating officer failed to warn 
him of his constitutional rights prior to interrogating him. State v. 
Ross, 269 N.C. 739, 153 S.E. 2d 469; Miranda v. Arizona, 384 US. 
436, 86A Sup. Ct. 1602, 16 L. Ed. 2d 694. By the same token, he 
should also have excluded the evidence that the officers found the 
pocketbook at Godwin Realty Company, because they found it in 
consequence of the incompetent statement. Wong Sun v. United 
States, 371 U.S. 471, 83 Sup. Ct. 407, 9 L. Ed. 2d 441; Walder v. 
United States, 347 U.S. 62, 74 Sup. Ct. 354, 98 L. Ed. 503; Salver- 
thorne Lumber Co. v. United States, 251 U.S. 385, 40 Sup. Ct. 182, 
64 L. Ed. 319, 24 A.L.R. 1426. In Miranda v. Anmzona, supra, the 
Supreme Court of the United States said with reference to an in- 
dividual who had been taken into custody by law-enforcement off- 
cers: 


“He must be warned prior to any questioning that he has 
the right to remain silent, that anything he says can be used 
against him in a court of law, that he has the right to the 
presence of an attorney, and that if he cannot afford an at- 
torney one will be appointed for him prior to any questioning 
if he so desires. . . . After such warnings have been given, 
and such opportunity afforded him, the individual may know- 
ingly and intelligently waive these rights and agree to answer 
questions or make a statement. But unless and until such warn- 
ings and waiver are demonstrated by the prosecution at trial, 
no evidence obtained as a result of interrogation can be used 
against him.” (Emphasis added.) 


Id. at 479, 86A Sup. Ct. at 1630, 16 L. Ed. 2d at 726. 

The State argues that the error in admitting the incompetent 
evidence was cured by the judge’s instruction to the jury not to con- 
sider it. We are constrained to hold, however, that the prejudicial 
effect of this evidence was not subject to withdrawal. It seems prob- 
able that the jury’s verdict was based in substantial part on this evi- 
dence, notwithstanding the court’s instruction that they should dis- 
regard it. State v. Frizzelle, 254 N.C. 457, 119 S.E. 2d 176: State v. 
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Aldridge, 254 N.C. 297, 118 S.E. 2d 766; State v. Choate, 228 N.C. 
491, 46 S.E. 2d 476; 1 Strong, N. C. Index, Criminal Law § 91 (1957). 
For the errors indicated, there must be a 
New trial. 


RUSSELL L. CLAYTON, sy HIS NExt Frrenp, HENRY L. CARTER, v. THE 
PRUDENTIAL INSURANCE COMPANY OF AMERICA. 


(Filed 20 June, 1967.) 


Insurance § 26— 

Plaintiff’s evidence to the effect that his mother was insured under a 
group policy, that he was named beneficiary therein, and that his mother 
died in the employment, held to make out a prima facie case sufficient to 
overrule nonsuit in the son’s action to recover upon the certificate issued 
to his mother, and the insurer’s contention that it had paid the amount of 
the insurance to the estranged husband of insured in aceordance with its 
obligations under the policy in effect at the time of insured’s death is a 
matter of defense upon which insurer has the burden of proof. 


AppEaL by plaintiff from Riddle, S.J., November 1966 Session, 
CaBaRRUS Superior Court (from Judgment of Nonsuit bv the Court 
at the close of plaintiff’s evidence). 

Mrs. Margie C. Clayton, then a widow, was employed by East- 
ern Air Lines 1 June 1959. She became insured under a group plan 
with Prudential Insurance Company and named her small son, who 
is the plaintiff herein, as her beneficiary. A certificate showing this 
was issued to her and was in her effects when she was killed in an 
automobile accident 25 November 1963. Meanwhile, she had stopped 
and later resumed her employment with Eastern Air Lines at least 
twice and was still so employed when she died. She had married 
Floyd B. Jones on 5 December 1959 but had separated from him in 
June 1962 and was still separated at the time of her death. 

When she was first employed, group policy No. G-5918, issued 
by Prudential, was in effect and certificate 15291 was issued to her 
in the name of Margie C. Clayton, naming the infant plaintiff, 
Russell L. Clayton, as beneficiary. She voluntarily terminated this 
employment in June 1961, but re-entered employment with Eastern 
Air Lines 1 November 1961. At that time a different policy with 
Prudential (No. GO-13723) was in effect, and she signed an applica- 
tion in which she requested that her then hushand, Floyd Bradley 
Jones, be named as beneficiary. The plaintiff’s evidence is that no 


N.C.] SPRING TERM, 1967. 759 


CLAYTON vt. INSURANCE Co. 


certificate showing Jones as beneficiary was ever received by the 
insured. 

In June 1962 the deceased again terminated her employment with 
Eastern Air Lines but returned to work a third time in April 1963, 
at which time she had been separated from Jones for some ten 
months. The separation occurred in June 1962, and the marriage 
was never resumed. Mrs. Jones’ mother testified that when she re- 
turned to work in April 19638 her daughter came in the same day 
and said she had had her insurance reinstated, that she still had that 
for Russell, and that was all she had. The record does not show when 
she terminated this period of employment, or what was done about 
her insurance during it. Her mother testified that Mrs. Jones went 
to St. Petersburg in 1963 where she worked for Hill Travel Agency 
for a while, and that she had returned to Eastern’s employment in 
the Tampa office about forty-five days before her death on 25 No- 
vember 1963, from which it would appear that this was her fourth 
period of employment with Eastern, and that it began in Octoher 
1963. The record discloses nothing in relation to the deceased’s in- 
surance after her application in November 1961 in which she asked 
that Jones be named her beneficiary. She was re-employed once, or 
possibly twice, later, but if she signed a further application, the 
record does not show it. 

Upon the trial plaintiff and defendant stipulated “that, at all 
times and in connection with all policies involved in this lawsutt, 
Eastern Airlines was acting as agent of The Prudential Insurance 
Company of America,” and “that at the time of her death, Margie 
C. Jones was an employee of Eastern Airlines and enrolled in East- 
ern’s Group Insurance Program with defendant and that her life was 
insured under the policy for the sum of Twelve Thousand Five 
Hundred ($12,500.00) Dollars.” 

This action was instituted to obtain the benefits of the insurance 
for Mrs. Jones’ infant son. The defendant denied liability, claiming 
it had discharged its obligation by paving Jones $12,500, presum- 
ably because Mrs. Jones had requested that he be named beneficiary 
at the time of her previous re-emplovment in November 1961. The 
record shows that Jones filed a sworn statement that the policy had 
been lost and made handwritten application for the payment of the 
proceeds of the policy, but does not show that any other claim, proof 
of death, or other formality was required by Prudential nor furnished 
by Jones. 

Jones was made a party to the action upon motion of Prudential, 
who prayed judgment over against him. 
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Jones filed an answer in which he said Prudential voluntarily 
paid him and that it was estopped to recover against him. 

At the conclusion of the plaintiff’s evidence, Prudential moved 
for judgment as of nonsuit, which was allowed, and the plaintiff ap- 
pealed. 


Hartsell, Hartsell & Mills by William L. Mills, Jr., and K. Mi- 
chael Koontz attorneys for plaintiff appellant. 

Kennedy, Covington, Lobdell & Hickman by Charles V. Tomp- 
kins, Jr., attorneys for defendant appellee. 


Purss, J. The plaintiff has offered in evidence a photostatic 
copy of Prudential’s Group Insurance Policy No. G-45918 in which 
Margie C. Clayton is the insured, and Russell L. Clayton, son of 
the insured, is named beneficiary. The attorneys for the plaintiff and 
Prudential, as well as Eastern Airlines, engaged in considerable 
correspondence in regard to this claim, all of which related to the 
above numbered policy G-5918. Nowhere in the correspondence is 
there mention of any other policy number. But when Mrs. Clayton 
(then Jones) returned to the employment of Eastern Airlines in No- 
vember 1961 another Prudential Group Policy, GO-13723, was in 
effect, and it was under it that she apparently requested that her 
husband be made beneficiary. However, he is not so designated in 
the policy itself, and the plaintiff’s evidence is to the effect that she 
never received any certificate in which Jones was named beneficiary. 

If the first policy, No. G-5918, was in effect at the time of Mrs. 
Jones’ death, there is nothing in the record to indicate that any other 
beneficiary was named wnder itt in lieu of the plaintiff herein. The 
record does not show that payment has been made to Jones. or any- 
one else, under the second policy, GO-13723. Moreover, upon the 
stipulation by the defendant that at the time of her death Mrs. 
Jones’ life was insured for the sum of $12,500, and with the evi- 
dence, taken in the light most favorable to the plaintiff, that the 
policy in effect was G-5918, that the named beneficiary under that 
policy has not been paid, it appears that the rules so well recognized 
by this Court in many cases create a presumption that requires that 
the plaintiff’s case be allowed to go to the jury. 

In Chavis v. Insurance Co., 251 N.C. 849, 112 S.E. 2d 574, Justice 
Higgins, speaking for the Court, said: 


“The defendant admitted the execution and delivery of the 
policy, the payment of the premium, and the death of the in- 
sured within the period of coverage. These admissions placed 
upon the defendant the burden of showing a legal excuse for re- 
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fusing payment according to the terms of the policy. The plain- 
tiff introduced the policy in evidence. The admissions and the 
policy made out a case for the jury.” 


The Court also said, in Rhinehardt v. Insurance Co., 254 N.C. 
671, 119 S.E. 2d 614: 


“By offering in evidence the policy of insurance and defend- 
ant’s admission of its execution and delivery, the payment of 
premiums and the death of insured, plaintiff made out a prima 
facie case . . . When a plaintiff has made out a prima facte 
case, nonsuit 1s Improper and it would constitute reversible error 
to sustain a motion therefor.” 


The plaintiff alleged that the only certificate of insurance issued 
by the defendant and delivered to Margie C. Jones prior to her 
death was certificate No. 15291 (which was based on policy No. 
G-5918). In answer to this allegation “The defendant expressly de- 
pies that it issued a certificate to Margie C. Jones at any time,” 
and further said in the answer, “It is admitted that the life of 
Margie C. Jones was fully imsured on the 25th day of November, 
1963, under the provisions of a policy issued by the defendant Pru- 
dential Insurance Company to Eastern Air Lines, Inc., that said 
Margie C. Jones had fully complied with and duly performed all 
the terms, provisions and conditions in said policy to be performed 
by her.” Further saying “that Prudential has made payment in the 
amount of $12,500 under the policy to the beneficiary of record 
Floyd Bradley Jones.” 

Payment of the amount due under the policy and to the right 
person are matters of defense, and the burden of establishing them 
is upon the Insurance Company after the plaintiff has made out a 
orima facie case. 


“The burden of proof is on defendant to establish the facts 
in support of its defense that it had properly paid the amount 
due under the policy, or that it had been otherwise discharged 
or released from its lability thereunder.” 46 C.J.S., Insurance 


§ 1316(8). 


If upon the trial Prudential can establish that it was justified 
in paying the estranged husband instead of the minor son of the de- 
ceased, it would, of course, absolve it from responsibility of the latter. 
However, the plaintiff is entitled to go to the jury. 

Reversed. 
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R. E. L. JOHNSON, SR., anp Wirt, ADELI. G. JOHNSON, v. J. ODELL 
DAUGHETY and Wirt, LUCY HILL DAUGHETY; SUDIE KILPAT- 
RICK; anno W. O. McGIBGNY, Trustee ror FEDERAL LANT) BANK OF 
COLUMBIA. 


(Filed 20 June, 1967.) 


Pleadings § 18— Demurrer for misjoinder of parties and causes of ac- 
tion held properly sustained. 


A complaint alleging that the male plaintiff is the owner in fee simple 
and is in possession of a described tract of land, that the dividing line be- 
tween plaintiff's tract and two adjoining tracts extended to and from a 
common corner, and that the owner of one of the contiguous tracts and 
the owners of the other contiguous traet had trespassed upon plaintift’s 
tract, and praying that the male plaintiff be declared owner of the land 
within the boundaries contended by him, that defendants be enjoined from 
trespassing thereon, and that plaintiffs recover a specified sum from each 
as damages for their respective trespasses, held demurrable for misjoinder 
of parties and causes of action, since plaintiff seeks not only the estab- 
lishment of the dividing lines between his tract and the respective contig- 
uous tracts, but also damages for independent trespasses by the owners 
of the contiguous tracts, and therefore the causes united in the complaint 
do not affect all the parties to the action. G.S, 1-122. 


AppEAL by plaintiffs from Farthing, J., January 16, 1967 Civil 
Session of LENnor. 

The hearing below was on defendants’ joint demurrer to the com- 
plaint. 

The complaint, in substance, alleges: Plaintiff R. E. L. John- 
son, Sr., (referred to hereafter as Johnson) owns in fee simple and 
is in possession of a described tract of land in Sandhill Township, 
Lenoir County, North Carolina, containing 368 acres, more or less. 
Defendants Daughety own a described tract of land adjoining and 
immediately south of Johnson’s said 368-acre tract. Defendant Kil- 
patrick owns a described tract cf land adjoining and immediately 
south and east of Johnson’s said 368-acre tract. The land of defend- 
ant Kilpatrick is subject to a deed of trust to defendant McGibony, 
Trustee for Federal Land Bank of Columbia. The dividing line hbe- 
tween the Johnson and Daughety tracts and the dividing line(s) 
hetween the Johnson and Kilpatrick tracts extend to and from a 
“common corner,” this being a corner of each of these three tracts. 
Defendants Daughety and also defendant Kilpatrick have tres- 
passed upon and damaged Johnson’s said tract by attempting to 
cultivate portions thereof and by damage to or destruction of John- 
son’s fences. 

Plaintiffs pray: That Johnson be adjudged the owner and en- 
titled to the possession of the tract of land to which he asserts own- 
ership; that defendants Daughety and defendant Kilpatrick be en- 
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joined from trespassing thereon; that Johnson recover from defend- 
ants Daughety the sum of $300.00 on account of damage caused by 
past trespasses; that Johnson recover from defendant Kilpatrick the 
sum of $800.00 on account of damage caused by past trespasses; and 
that a competent surveyor be appointed to survey and establish on 
the ground the true boundary lines between Johnson and defendants 
Daughety and also between Johnson and defendant Kilpatrick. 

Plaintiffs obtained a temporary restraining order, which, by con- 
sent, was continued in effect pending the hearing on the demurrer. 

Defendants demurred on two grounds, viz. (1) That plaintiffs’ 
action 1s in effect a processioning proceeding of which the clerk has 
orginal jurisdiction; and (2) that there is a misjoinder of parties 
and causes of action. 

After hearing, the court entered judgment sustaining the demur- 
rer and dismissing the action. 

Plaintiffs excepted and appealed. 


Whitaker, Jeffress & Morris and Aycock, LaRoque, Allen, Cheek 
& Hines for plaintiff appellants. 
C. E. Gerrans and Thomas J. White for defendant appellees. 


Bossirt, J. “Questions of disputed boundaries may arise and 
be determined in various kinds of actions at law, such as an action 
of, or in the nature of, ejectment, where title is in dispute, or tres- 
pass, where there has been no dispossession of the plaintiff. 
Apart from statute, courts of equity exercise jurisdiction to settle 
disputed boundaries only where there is some recognized ground 
for the interposition of equity and there is no adequate remedy at 
law. If the law furnishes an adequate remedy to one whose bound- 
aries are in dispute, he must seek his relief at law.” 12 Am. Jur. 2d, 
Boundaries § 91; Hough v. Martin, 22 N.C. 379; Tiffany on Real 
Property, Third Edition, § 652. 

G.S. 38-1 provides that ‘(t)he owner of land, any of whose bound- 
ary lines are in dispute, may establish any of such lines by special 
proceedings in the superior court of the county in which the land or 
any part thereof is situated.” G.S. 38-2 provides that “(t)he occu- 
pation of land constitutes sufficient ownership for the purposes” of 
such proceedings. G.S. 38-3 sets forth what must be alleged in the 
petition and in general describes the procedure before the clerk of 
the superior court in such proceedings. See Pruden v. Keemer, 262 
N.C. 212, 186 8.E. 2d 604. The cited statutes are codifications of the 
provisions of Chapter 22, Public Laws of 1893, which repealed Chap- 
ter 48, The Code of 1883, a codification of prior statutes providing 
different procedures for processioning. 
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The procedure prescribed by G.S. 38-3 is applicable only in case 
of a dispute as to the true location of the boundary line between ad- 
joining landowners. McCanless v. Ballard, 222 N.C. 701, 24 S.H. 2d 
525. Whether this is the only permissible procedure where the true 
location of such dividing line is the only question involved need not 
be decided on this appeal. Suffice to say, plaintiffs chose to institute 
this civil action rather than a special proceeding under GS. 38-3. 

The establishment of the true location of the boundary lines be- 
tween adjoining landowners is not the sole purpose of plaintiffs’ ac- 
tion. Plaintiffs allege that Johnson owns in fee simple the 368-acre 
tract of land described in the complaint and that defendants Daugh- 
ety and also defendant Kilpatrick have trespassed thereon. These 
allegations are appropriate in an action in trespass to try title. 
Norman v. Williams, 241 N.C. 732, 86 S.E. 2d 598. To maintain such 
action, proof of Johnson’s title, including the location of his bound- 
aries, and of the alleged trespasses, is required. Plaintiffs also al- 
lege that Johnson 1s in possession of said 368-acre tract and that de- 
fendants Daughety and also defendant, Kilpatrick have trespassed 
thereon. These allegations are appropriate in an action in trespass 
for wrongful invasion of the possession of another. Matthews v. For- 
rest, 235 N.C. 281, 69 S.E. 2d 553. To maintain such action, proof 
of Johnson’s lawful possession, actual or constructive, and of the 
alleged trespasses, is required. 

Johnson seeks to recover from defendants Daughety the sum of 
$300.00 on account of damage caused by their past trespasses. He 
seeks to recover from defendant Kilpatrick the sum of $300.00 on 
account of damage caused by her past trespasses. In addition, he 
seeks injunctive relief, temporary and permanent. 

The alleged cause of action for trespass and damage by defend- 
ants Daughety is separate and distinct from the alleged cause of 
action for trespass and damage by defendant Kilpatrick. Defendant 
Kilpatrick is not a necessary or proper party to Johnson’s said ac- 
tion against defendants Daugherty; nor are defendants Daughety 
necessary or proper parties to Johnson’s said action against defend- 
ant Kilpatrick. These causes of action, united in the same complaint, 
do not “affect all the parties to the action,” as required by G.S. 1-123. 

The complaint does not allege expressly or by implication that 
defendants Daughety and defendant Kilpatrick acted in concert in 
respect of any alleged trespass upon or damage to Johnson’s prop- 
erty. The only reasonable inference to be drawn from plaintiffs’ al- 
legations is that the alleged trespass and damage by defendants 
Daughety was committed along or near the dividing line between 
the Johnson and Daughety tracts; that the alleged trespass and 
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damage by defendant Kilpatrick was committed along or near the 
dividing line between the Johnson and Kilpatrick tracts; and that 
the actions of defendants Daughety and of defendant Kilpatrick 
were independent of and unrelated to each other. We find nothing in 
plaintiffs’ allegations suggesting that defendants Daughety and de- 
fendant Kilpatrick at any time participated in any way in any tres- 
pass or damage committed by the other. As stated succinctly by 
Rodman, J., in Nye v. Oul Co., 257 N.C. 477, 479, 126 S.E. 2d 48, 49: 
“Tf the facts alleged are sufficient to warrant recoveries against each 
defendant for wrongs done only by that defendant, there is a mis- 
joinder of parties and causes.” 

In this civil action, in which plaintiffs seck, inter alza, relief ob- 
tainable in a special proceeding under G.S. 38-3, additional causes 
of action have been joined in which plaintiffs seek to recover dam- 
ages on account of alleged trespasses, one against defendants Daugh- 
ety and the other against defendant Kilpatrick, which are separate 
and distinct. On account of such misjoinder of parties and causes 
ef action, the court properly sustained the demurrer and dismissed 
the action. Bannister & Sons, et al., v. Williams, 261 N.C. 586, 588, 
135 S.E. 2d 572, 574, and cases cited. Hence, the judgment of the 
court below is affirmed. 


Affirmed. 


IN THE MATTER OF: THe APPEAL or CAROLINA QUALITY BLOCK COM- 
PANY Frow THE VALUATION PLACED ON PROPERTY BY GUILFORD COUNTY. 


(Filed 20 June, 1967.) 


1. Taxation § 25— 

A truck comes under the generic term of motor vehicle, and under the 
provisions of G.S. 105-428, the National Market Report’s Biue Book for 
Trucks may be used as a guide in ascertaining the tax valuation of trucks, 
either upon the theory that the Statuie’s specification of “Automobile 
Blue Book” is sufficiently broad to include the “Truck Blue Book” or that 
the Truck Blue Book is a “standard of value” which is reasonable, equit- 
able and just within the purview of the statute. G.S. 105-294. 


2. Same— 

When tax authorities use the “Truck Blue Book” as a guide in ascer- 
taining the fair market value of a truck, they must assess the property 
for taxation at the same percentage of its fair value as is used in assess- 
ing all other property. 
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8. Same— 

Tax authorities may not arbitrarily use the values set out in the “Truck 
Blue Book” in ascertaining the fair market value of trucks when the tax- 
payer introduces evidence of exceptional conditions affecting value. There- 
fore, where the taxpayer offers evidence that his trucks were constructed 
for a particular seasonal use and suffered depreciation equal to a full 
year in hard use during the season, such fact should be considered in 
ascertaining the fair market value of the trucks. 


APPEAL by petitioner, Carolina Quality Block Company, from 
Olive, E.J., 14 December 1966 Non-Jury Civil Term, Gurtrorp 
County Superior Court, Greensboro Division. 

On 1 April 1964 Carolina Quality Block Company bought six 
White trucks which were to be used as components of transit-mix 
concrete trucks. The cost of each truck was $16,000. For the tax 
vear 1965, each of them was valued by the Guilford County Tax 
Department at $10,080. The trucks were not individually inspected 
and valued, but the figure used by the tax authorities was the finance 
value from the National Market Report (Truck Blue Book). The 
petitioner appealed this valuation in apt time to the Guilford County 
Board of Equalization and Review, then to the State Board of As- 
sessment and to the Superior Court of Guilford County. Receiving 
no relief, the petitioner gave notice of appeal to the Supreme Court. 

The petitioner alleges a nonobservance by the tax authorities of 
the following pertinent provisions of G.S. 105-294: 


“All property, real and personal, shall as far as practicable 
be appraised or valued at its true value in money. The intent 
and purpose of this section is to have all property and sub- 
jects of taxation appraised at their true and actual valuc in 
money, in such manner as such property and subjects of taxa- 
tion are usually sold, but not by forced sale thereof; and the 
words ‘market value’, ‘true value’, or ‘cash value’, whenever 
used in this chapter, shall be held to mean for the amount of 
cash or receivables the property and subjects can he transmuted 
into when sold in such manner as such property and subjects are 
usually sold. 

“In the year in which a revaluation of real property, con- 
ducted in a county under the provisions of G.S. 105-278, is to 
take effect, and annually thereafter, the board of county com- 
missioners shall select and adopt some uniform percentage of 
the amount at which property has been appraised as the value 
to be used in taxing property. 

“The percentage or assessment ratio selected shall be applied 
to the appraised value of all real and personal property subject 
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to assessment in the county. The tax records of the county shall 
show for all property both the appraisal value and the assessed 
value for tax purposes. Taxes levied by all counties, municipal- 
ities, and other local taxing authorities shall be levied uniformly 
on assessments so determined.” 


The petitioner alleges that the statute is mandatory, and that in 
failing to give an individual valuation and appraisal to each of its 
trucks, its property has been taken without due process of law. It 
further contends that under this procedure it has not had the benefit 
of the “assessment ratio” provided by the statute, and that under 
proper procedure the assessed value of its trucks should not exceed 
$8,176 each. 

The position of Guilford County is that the statute is merely di- 
rectory and that the use of the Blue Book is practical, convenient 
and tends to uniformity. It further says that to require the taxing 
authorities to inspect and value each truck in Guilford County 
would be an impossible and burdensome task, and that since all 
trucks are valued under the Truck Blue Book, there has been no 
discrimination or disadvantage to the petitioner. 


York, Boyd & Flynn by David I. Smith, Attorneys for Carolina 
Quahty Block Company, Appealing Taxpayer-Petitioner. 

Ralph A. Walker, Attorney for Guilford County, Respondent- 
Appellee. 


Piess, J. Although no reference is made to it in the briefs, we 
find that there has been in existence since 1931 the following statute: 


“GS. § 105-428. Basis of tax valuation. — All motor vehicles 
shall be valued or appraised for purposes of taxation upon the 
rule or standard of valuation established by “The Automobile 
Blue Book,” or any other standard of value which may be rea- 
sonable, equitable and just.” 


The succeeding statute provides that it shall apply to many counties, 
including Guilford. Apparently this statute was not known to the 
Tax Department of Guilford County since in the testimony of Mr. 
C. R. Brooks, Tax Supervisor of Guilford County, he stated “The 
statute neither authorizes any blue book or red book or anything as 
set out in any blue book or red book, neither does it prohibit the 
use of any blue book or red book.” 

Throughout the record and the evidence, the articles in question 
are described as ‘White trucks” which were to be used as com- 
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ponents of transit-mix concrete trucks. The “‘all motor vehicles” re- 
ferred to in the statute includes trucks. 

Ervin, J., speaking for the Court, in Jernigan v. Insurance Co., 
235 N.C. 334, 69 S.E. 2d 847, stated: 


“Common usage has made the words motor vehicle a generic 
term for all classes of self-propelled vehicles not operating on 
stationary rails or tracks. As a result, all automobiles are motor 
vehicles. Motors Corp. v. Flynt, 178 N.C. 399, 100 S.E. 698. But 
the contrary proposition is not true. The term motor vehicle 1s 
much broader than the word automobile, and includes various 
vehicles which cannot be classified as automobiles. 60 CJS., 
Motor Vehicles, section 1.” 


And when the statute provides that they shall be valued ‘‘upon 
the rule or standard of valuation established by ‘The Automobile 
Blue Book,’ or any other standard of value which may be reasonable, 
equitable and just,” it would follow, at least by analogy, that the 
use of the “Truck Blue Book” would be permissible-either upon the 
theory that the term “Automobile Blue Book” is sufficiently broad 
to include the Truck Blue Book or that the Truck Blue Book is “a 
standard of value” which may be reasonable, equitable and just. 

The evidence of Mr. Brooks was that the Truck Blue Book gave 
three figures as to each model and type of truck. The first was the 
cost, the second was the retail value, and the third was the finance 
value. The retail value was just a few percentage points less than 
the cost, but the finance value was approximately two-thirds of the 
cost. 

He further said that “When a person lists his taxes (for cars), 
the appraised value is the average retail price published in National 
Market Report’s red book for cars. The blue book is for trucks. We 
do not then set a ratio at 70%. We use the average finance value 
from the book, which is 66°4% of that average retail value.” 

He said that before the County had obtained positive identifica- 
tion of the model trucks they had assessed them at 70% of the pur- 
chase price, which is $11,200. The taxpayer complained and furnished 
information as to the exact model, and the County then turned to 
the Blue Book in which a retail value was given of $15.120. The 
finance value was shown as two-thirds of that amount, which is 
$10,080, and this is the figure from which the petitioner appealed. 

The evidence of the petitioner was to the effect that these trucks 
had been purchased on April 1, 1964 and put into immediate use; 
that the nine months of 1964 which comprised the building period 
was approximately the same as twelve months’ use. During the 
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winter months there is little occasion for their operation. It also 
offered evidence tending to show by one witness that their value af- 
ter this use would be 73% of the purchase price; while another fixed 
it at 60%. As a practical matter, had the valuation been based upon 
the finance value of the Blue Book at two-thirds of their cost, or of 
73% or 60% as stated by the petitioner’s witness, it would have little 
cause to complain. However, the County did not apply the 70% 
assessment ratio as required by G.S. 105-294. 

The task of examining and appraising each of the thousands of 
trucks and cars in Guilford County would be almost impossible. To 
avoid this, the County is justified in using some recognized depend- 
able and uniform method of valuing them. There is no “the” Blue 
Book nor a “the” Red Book, any more than there is a “the’? Alma- 
nac, but the authorities may use this type publication as a guide, 
and in the absence of merited complaint adopt figures given by the 
publication as valuations which would be subject to the assessment 
ratio. But we know that not all 1964 Buicks, for instance, are of 
the same value. One may have been driven 200,000 miles and be 
almost worn out while another had been carefully driven for only 
6,000 or 8,000 miles. One may be wrecked and damaged almost to 
the extent of uselessness, in which event the taxpayer would be en- 
titled to some consideration. And the owner making such a showing 
should not be taxed upon the arbitrary valuation placed in a pub- 
lication giving no consideration to the condition of the article. 

For the reasons stated, the judgment of the court below is va- 
cated. The cause is remanded with direction that an order be entered 
setting aside the valuations made bv the State Board of Assessment 
and remanding the proceeding to said Board for hearing de novo 
and findings on the basis of evidence then offered as provided in 
G.S. 105-294. 

Error and remanded. 


STATE v. WILLIE PRINCE, JR. 
(Filed 20 June, 1967.) 


1. Criminal Law § 100— 

By introducing evidence after the State has rested its case, defendant, 
waives his motion to nonsuit made prior to the introduction of his evi- 
dence, and on appeal the correctness of the nonsuit must be determined 
upon consideration of all of the evidence favorable to the State. G.S. 15-173, 
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2. Criminal Law § 152— 


Where none of the evidence is set out in the record, the appeal must be 
dismissed in the absence of error appearing on the face of the record 
proper. Rule of Practice in the Supreme Court No. 19(4). 


8. Constitutional Law § 31; Criminal Law § 40— 


Where a trial is terminated prior to verdict at the instance of defend- 
ant, the testimony of a witness at such trial, with full cross-examination, 
taken in open court and properly attested, is properly admitted in evidence 
at the subsequent trial when the witness is then on military duty outside the 
boundaries of the United States. The admission of such testimony does 
not violate defendant’s right of confrontation. Constitution of North Car- 
olina, Art. I, § 11; Sixth and Fourteenth Amendments to the Constitution 
of the United States. 


AppEaL by defendant from Mintz, J., January 1967 Session of 
ONSLOW. 

At the July 1966 Session af the Superior Court of Onslow, the 
grand jury returned a true bill of indictment in which it was charged 
that on 5 June 1966 defendant, with the use of a knife and a pistol 
whereby the lives of Frank Sanderson and Paul Kelch were threat- 
ened and endangered, did unlawfully and feloniously take from their 
persons clothing, money, and other personal property. (G.S. 14-87.) 
At the same session, defendant appeared for trial with his attorney, 
Max Godwin, Esquire, whom he himself had chosen and employed. 
The trial was begun, and the State offered its evidence, which in- 
cluded the testimony of Frank Sanderson, a member of the United 
States Marine Corps— one of the victims of the alleged robbery. 

At the close of the State’s evidence, Mr. Godwin reconimended 
to defendant that he change his plea of not guilty to one of guilty. 
As a result of this advice, defendant became dissatisfied with Mr. 
Godwin’s services. He requested the presiding judge, Honorable 
Henry L. Stevens, Jr., to declare a mistrial and to continue the case 
so that “he might get another attorney of his own choice.” Judge 
Stevens, being of the opinion “that under the maze of decisions in 
this day and time existing, there is just no telling what position some 
appellate court might take upon a denial of the motion,” in his dis- 
cretion, withdrew a juror, declared a mistrial, and set the case for 
trial at the September Session. Recognizing the possibility that San- 
derson, a member of the U. S. Marine Corps stationed at Camp Le- 
jeune, might then be unavailable, he directed the court reporter to 
transcribe his testimony. At the September Session, defendant hav- 
ing secured no attorney, the court appointed his present counsel to 
represent him and continued the case. 


The case was next called for trial at the January 1967 Session. 
The State offered in evidence the transcript of Sanderson's testi- 
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mony at the first trial in July 1966. Defendant objected to its intro- 
duction, and the court conducted a preliminary hearing in the ab- 
sence of the jury. A chief warrant officer of the United States Ma- 
rine Corps and a criminal investigator who had investigated this 
case both testified that after the July Session, Sanderson had been 
transferred from Camp Lejeune to Vietnam. After hearing their tes- 
timony, counsel for defendant stipulated that Sanderson was then 
“outside the confines of the United States.” The solicitor for the 
State, Honorable Walter T. Britt, testified that at the time of the 
mistrial in July 1966, the State had completed its examination of 
Sanderson. Mr. Godwin, defendant’s former attorney, testified that 
he also had completed his cross-examination of Sanderson at the 
time Judge Stevens had allowed defendant’s motion for a mistrial. 

At the conclusion of the hearing, Judge Mintz found as a fact 
that Mr. Godwin had completed his cross-examination of Sanderson 
before the mistrial was ordered. Defendant’s objection was overruled, 
and the testimony of Sanderson as given at the former trial was read 
to the jury. 

Both the State and defendant cffered evidence, and defendant 
testified in his own behalf. None of the testimony, however, has 
been included in the case on appeal. The jury’s verdict was “guilty 
as charged in the bill of indictment.” From a sentence of not less 
than fifteen nor more than eighteen vears, defendant appeals. 


T. Wade Bruton, Attorney General, and Ralph A. White, Jr., 
Staff Attorney, for the State. 
Carl V. Venters for defendant. 


Suarp, J. Defendant brings forward only two assignments of 
error: that the court erred (1) in admitting the transcript of the 
testimony which Sanderson gave at the former trial, and (2) in 
overruling his motion of nonsuit at the close of the State’s evidence. 
He specifically abandoned his assignment of error based on his ex- 
ception to the denial of his motion for nonsuit made at the close 
of all the evidence. 

By introducing evidence after the denial of his motion for judg- 
ment of nonsuit made when the State had rested its case, defendant 
waived the motion for dismissal which he made prior to the intro- 
duction of his evidence. G.S. 15-173. In no event, therefore, would 
defendant be entitled to have his motion for nonsuit considered only 
in the light of the State’s evidence. State v. Harp, 196 N.C. 164, 145 
S.E. 23. But neither the evidence for the State nor that of defendant 
has been included in the case on appeal. 
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“When the evidence adduced at the trial is not contained in 
the record, the appeal must be dismissed in the absence of error 
appearing upon the face of the record. Rule 19(4), Rules of 
Practice in the Supreme Court, 221 N.C. at page 556. S. v. 
Griffin, 246 N.C. 680, 100 8.E. 2d 49; S. v. Powell, 238 N.C. 550, 
78 S.E. 2d 348; S. v. Kirkland, 178 N.C. 810, 101 S.E. 560; S. 
v. Tyson, 1383 N.C. 692, 46 S.E. 838.” State v. Wemack, 251 N.C. 
342, 348, 111 S.E. 2d 332, 334. 


Defendant’s appeal must be dismissed, but we deem it appropri- 
ate to say his assignments disclose no error in the trial below. It is 
obvious that defendant’s attempt to overturn his conviction is not 
based upon any lack of evidence to establish his guilt of the crime 
charged. His complaint is that the admission of the transcript of 
Sanderson’s evidence at his first trial violated the rights guaranteed 
to him by the North Carolina Constitution, Article I, Section 11, 
and by the Sixth Amendment to the U. 8. Constitution. The latter, 
which gives an accused the right “to be confronted with the wit- 
nesses against him,” is now held to have been made obligatory on 
the states by the Fourteenth Amendment. Pointer v. Texas, 380 USS. 
400, 85A Sup. Ct. 1065, 13 L. Ed. 2d 923 (1965). The North Carolina 
Constitution, Article I, Section 11, gives every person charged with 
crime the right “to confront the accusers and witnesses with other 
testimony.” 

Always in a criminal action, “the witness himself, if available, 
must be produced and testify de novo.” State v. Cope, 240 N.C. 244, 
249, 81 S.E. 2d 773, 777. The constitutional right of confrontation, 
however, is not denied an accused by the introduction at a subsequent 
trial of the transcribed testimony given at a former trial of the same 
action by a witness who has since died, become insane, left the State 
permanently or for an indefinite absence, become incapacitated to 
testify in court as a result of a permanent or indefinite illness, or 
absented himself by procurement of, or connivance with, the ac- 
cused. The accuracy of the transcription, of course, must be attested 
and it must appear that the defendant had a reasonable opportunity 
to cross-examine the witness. State v. Ham, 224 N.C. 128, 29 S.W. 
2d 449; State v. Casey, 204 N.C. 411, 168 S.E. 512; State v. May- 
nard, 184 N.C. 653, 113 S.E. 682; State v. Behrman, 114 N.C. 797, 
19 S.E. 220; Stansbury, N. C. Evidence § 145 (2d Ed., 1963); Me- 
Cormick, Evidence § 231 (1954); 29 Am. Jur. 2d, Evidence § 739 
(1967); 5 Wigmore, Evidence §§ 1396, 1397 (8d Ed., 1940); Annot., 
Use in criminal case of testimony given on former trial, or pre- 
liminary examination, by witness not available at present trial, 15 
A.L.R. 495; 79 A.L.R. 1892; 122 A.L.R. 425; 159 A.L.R. 1240. See 
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also Settee v. Electric Railway, 171 N.C. 440, 441-443, 88 5.E. 734, 
735-36; Pointer v. Texas, supra at 407, 85A Sup. Ct. at 1069, 13 L. 
Ed. 2d at 928. 

The testimony of Sanderson, to which defendant objected, was 
taken in open court, in the presence of the parties and witnesses, and 
under the supervision of the trial judge. Defendant had the oppor- 
tunity to cross-examine the witness, and his counsel fully availed 
himself of the right. The court reporter who took and transcribed the 
evidence attested to its accuracy, which defendant does not contro- 
vert. At the time of the second trial, Sanderson, a member of the U. 
S. Marine Corps who had been temporarily stationed at Camp Le- 
jeune when the alleged crime was committed and the first trial held, 
was outside the borders of the United States. He was in Asia, fight- 
ing his country’s battle in Vietnam. In all probability, he was never 
domiciled in North Carolina, but —if he were-—his absence from 
the State at the time of the second trial could not have been consid- 
ered a mere temporary absence. His return was contingent and un- 
certain. In any event, he would be away for a prolonged and indefi- 
nite period. For all practical purposes he could fairly be considered 
a nonresident, beyond the jurisdicticn of the court. Defendant was 
in jail in default of bond; the State was required to try him. There 
was no error in admitting the transcript of Sanderson’s testimony at 
the first trial, which was prematurely concluded at the instance of 
defendant. 

Appeal dismissed. 


STATE OF NORTH CAROLINA v. DORIS JEAN JACKSON, 
(Filed 20 June, 1967.) 


1. Criminal Law § 24— 


Defendant’s plea of not guilty places the burden upon the State to prove 
every essential element of the crime charged. 


2. Constitutional Law § 31; Criminal Law § 74— 


In a prosecution for aiding and abetting, the admission of the record 
showing that the co-defendants had pleaded guilty to the offense deprives 
the defendant of her right of confrontation, since defendant is not bound 
by her co-defendant’s pleas and is entitled to cross-examine them, the 
burden being upon the State to prove that the co-defendants had ecom- 
mitted the offense and that defendant had aided and abetted them therein. 
Constitution of North Carolina, Art. I, § 11; Sixth and I‘ourtcenth Amend- 
ments to the Constitution of the United States, 
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AppEAL by defendant from McLean, J., at 4 April 1966, Criminal 
Term of MECKLENBURG Superior Court. 
The facts are sufficiently stated in the opinion. 


T. W. Bruton, Attorney General, and Andrew A. Vanore, Jr., Staff 
Attorney, for the State. 
T. O. Stennett, Attorney for defendant appellant. 


Press, J. The defendant, with Franklin Lee McClure and John 
Lee Barnes, was charged in a bill of indictment with robbing one 
Frank Woodward with a pistol. McClure and Barnes pleaded guilty. 
Then the defendant Doris Jean Jackson was put on trial for aiding 
and abetting them, being represented by court appointed counsel. 
The evidence against her, as contained in her written admission, was 
that Frank told her before the robbery that he was going to get 
some money and that she knew he was going to steal it or rob the 
store. She parked her car, a 1962 Buick, near the store and Frank 
told her to wait for him. In about twenty minutes Frank came back 
“walking real fast and he looked like he had been running.” As 
they passed the store he kept telling her to hurry — that he had got 
some money. When they got home Frank counted out the money, 
then called her in the room and gave her thirty dollars. 

Upon her trial the defendant claimed violation of her rights 
under the Miranda case, 384 U.S. 486, 86 8. Ct. 1602, 16 L. Ed. 2d, 
§94, but it was not applicable, since her trial occurred several weeks 
before it became effective. We must allow a new trial for the rea- 
sons stated later, and at that time the Jiranda case will he applic- 
able. Under these circumstances, we see no reason to discuss this 
feature of the previous trial. 

The defendant excepted to the admission of records that McClure 
and Barnes had plead guilty to armed robbery in the same case. The 
bill of indictment charged them and the defendant with the crime 
of armed robbery of Frank Woodward. She was put on tria! on this 
bill and entered a plea of not guilty. The judge began his charge with 
the statement “The defendant, Doris Jean Jackson, is charged in a 
bill of indictment with what we commonly denom:inate an armed 
robbery. Now, to the charge contained in this bill of indictment she 
has entered a plea of not guilty.” She was found guilty as charged 
in the bill of indictment, and the minutes show “the jury herein re- 
corded find the defendant guilty of the charge as charged in the bill 
of indictment.” 

In his instructions the judge defined principal in the second de- 
eree and aiding and abetting. We assume that it was upon the theory 
of aiding and abetting that the evidence of her codefendants’ guilt 
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was admitted. However, our Court has held that the plea of guilty 
of a codefendant is not competent evidence against the defendant 
on trial, and that where one defendant had been separately tried 
and convicted, or had pleaded guilty prior to the defendant then on 
trial, the record of the codefendant’s prior conviction or plea is not 
admissible, and the fact that the codefendant had been convicted or 
had pleaded guilty to the same charge is not competent. Where two 
persons are indicted jointly, the crime is several in nature. The guilt 
of one 1s not dependent upon the guilt of the other. If one is convicted 
or pleads guilty, this is not evidence of the guilt of the other. State 
v. Kerley, 246 N.C. 157, 97 S.E. 2d 876; 21 Am. Jur. 2d, Criminal 
Law § 127. 

In State v. Kerley, supra, an excerpt from United States v. Toner, 
173 F. 2d 140, 1s quoted: “ ‘The defendant had a right to have his 
guilt or innocence determined by the evidence presented against 
him, not by what has happened with regard to a criminal prosecu- 
tion against someone else.’ ” 

Defendant, by her plea of not guilty, put in issue every essential 
element of the crime charged. S. v. Courtney, 248 N.C. 447, 451, 103 
S.E. 2d 861, 864; S. v. McLamb, 235 N.C. 251, 256, 69 S.E. 2d 537, 
540, and cases cited; 21 Am. Jur. 2d, Criminal Law § 467; 22 C.J.S., 
Criminal Law § 454. 

It was incumbent upon the State in the senarate trial of defend- 
ant to prove by competent evidence that McClure and Barnes had 
committed the alleged armed robbery and were guilty as principals 
in the first degree before defendant could be convicted as a prin- 
cipal in the second degree with reference thereto. Evidence as to dec- 
larations by McClure and Barnes, whether in the form of extra-ju- 
dicial admissions or in the form of pleas of guilty, is not competent 
for that purpose. Neither McClure nor Barnes testified. Defendant 
had no opportunity to cross-examine them or either of them. 

If the three persons indicted for armed robbery, namely, Mce- 
Clure, Barnes and defendant, were being tried jcintly, defendant 
would be entitled to deny and contest the guilt of McClure and 
Barnes as principals in the first degree; and in so doing defendant 
would be confronted by and could cross-examine all witnesses who 
gave testimony as to the guilt of McClure and Barnes as principals 
in the first degree. In our opinion, she was entitled to the right of 
confrontation and cross-examination in respect of all evidence offered 
in her separate trial tending to establish the guilt of McClure and 
Barnes as principals in the first degree. 

In Kirby v. United States, 174 U.S. 47, 43 T.. Ed. 890, 19 S. Ct. 
574, the prosecution in a Federal District Court was based upon an 
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Act providing for the punishment of larceny and receiving stolen 
goods in respect of property of the United States. The defendant 
was tried separately for receiving goods allegedly stolen by three 
named persons. The Government offered in evidence pleas of guilty 
of larceny by two of these persons and of the conviction of the third. 
This was held incompetent on the ground it denied the defendant a 
fundamental right guaranteed by the Sixth Amendment to the Con- 
stitution of the United States providing that “in all criminal prose- 
cutions the accused shall . .. be confronted with the witnesses 
against him.” Accord: Hammond v. State, 2938 S.W. 714 (Ark.); 
Jackson v. State, 220 S.W. 2d 800 (Ark.). It is noteworthy that 
Kirby v. United States, supra, was cited by this Court with ap- 
proval in S. v. Kerley, supra. 

In Pointer v. Texas, 380 U.S. 400, 13 L. Ed. 2d 923, 85 S&S. 
Ct. 1065, it was held that the Sixth Amendment guaranty pro- 
tecting an accused’s right to confront the witnesses against him was 
made obligatory on the States by the Fourteenth Amendment. 

The admission of the record of her codefendants’ guilt constituted 
error for which she is entitied to a 

New trial. 


STATE vy. CALVIN FOSTER Mc?PRYDE. 
(Filed 20 June, 1967.) 


Criminal Law § 94— 


As one of defendant’s chief witnesses stepped down from the witness 
stand, the court audibly told the witness in the presence of the jury not 
to leave the courtroom, and shortly thereafter the witness was placed in 
custody in the prisoner’s box in plain view of the jury. Held: The incident 
must have resulted in weakening the testimony of the witness in the eyes 
of the jury and constitutes a viclation of G.S. 1-180. 


AppraL by defendant from Bailey, J., 21 November 1966 Crim- 
inal Session of Hoxg. 

Defendant was charged with driving a motor vehicle upon the 
public highways of North Carolina while under the influence of in- 
toxicating liquors. 

At trial, the evidence for the State tended to show that on 27 
January 1966, at approximately 8:20 P.M., Highway Patrolman Jee 
Stanley was driving north on U. 8. 401 in Hoke County and saw a 
1965 Ford pickup truck approaching him from the opposite direc- 


N.C.] SPRING TERM, 1967. 777 


STATE t. McBryDr, 


tion. Patrolman Stanley testified that he observed the truck cross 
the center line into his lane of traffic, then swerve back to the right, 
go off the shoulder and into a ditch, so that the right side of the 
truck was leaning against the ditch in such a manner that the right- 
hand door could not be opened. He testified that he stopped parallel 
to the truck, and at that time defendant came out of the driver’s 
side of the truck and was staggering. Thereafter, the patrolman took 
defendant to jail where he administered certain tests on defendant 
to determine whether defendant was intoxicated. He then advised 
defendant of his rights and asked him certain questions contained 
on the back of a test form. Patrolman Stanley testified that in his 
opinion defendant was under the influence of some intoxicating 
liquor. 

Allen Parker testified for defendant. His testimony tended to 
show that at the time in question he was driving the truck, and 
that defendant was riding as a passenger and had not driven since 
5:00 P.M. that day. He stated that he was driving down the road, 
which was icy and slick, making driving difficult, and that a chain 
on one of the tires came off, causing the truck to swerve into the 
ditch. Immediately thereafter, he went back up the road to his 
brother’s house to awaken him, and while on the way he noticed a 
highway patrol car come down the road, turn around in his brother’s 
driveway, and go back to the truck. When he left his brother’s house 
and went back to the truck, no one was in it. 

Mrs. Calvin Foster McBryde, a witness for defendant, testified 
that when she left her driveway on U. 8. 401 she observed Patrol- 
man Stanley, and that she followed him in her car as he passed her 
husband’s truck lying in the ditch. She stated she saw Mr. Stanley 
drive into Mr. Parker’s brother’s driveway and then turn around and 
head back towards the truck. She further testified that she did not 
see the patrolman park his car parallel to the truck. 

The jury returned a verdict of guilty, and from judgment imposed 
thereon defendant appealed. 


Attorney General Bruton, Assistant Attorney Ceneral Melvin, 
and Staff Attorney Costen for the State. 
Seawell & Seawell & Van Camp for defendant. 


BrancuH, J. Defendant contends that the court gave an expres- 
sion of opinion as to the credibility of defendant’s witness Allen 
Parker. This assignment of error is based on facts which appear in 
the record, as follows: As Mr. Parker was stepping down from the 
witness stand, having completed his testimony, the court stated to 
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him, “Don’t leave the room, Mr. Parker.” The following also ap- 
pears in the record: 


“During the argument of counsel for the defendant to the 
jury, the Judge, while sitting upon the bench and while Court 
was in session, had a short conversation with the Sheriff of Hoke 
County, which conversation was heard only by the Sheriff and 
the Judge, and immediately thereafter the Sheriff of Hoke County 
left the courtroom and took said Allen Parker into custody out- 
side the courtroom, and walked the said Allen Parker back to 
the courtroom under custody and placed him in the prisoner’s 
box, all in the presence of the jury. That the prisoner’s box is 
located on the opposite side of the courtroom and directly in 
front of the jury.” 


This Court has long recognized the strong influence which a 
judge may wield over a jury. “The Judge should be the embodiment 
of even and exact justice. He should at all times be on the alert, lest, 
in an unguarded moment, something he incautiously said or done to 
shake the wavering balance which, as a minister of justice, he is sup- 
posed, figuratively speaking, to hold in his hands. Every suitor is 
entitled by the law to have his cause considered with the ‘cold neu- 
trality of the impartial judge’ and the equally unbiased mind of a 
properly instructed jury. This right can neither be denied nor 
abridged.” Withers v. Lane, 144 N.C. 184, 56 S.E. 855. See also State 
v. Belk, 268 N.C. 320, 150 S.E. 2d 481. 

“Tt can make no difference in what way or when the opinion of 
the judge is conveyed to the jury, whether directly or indirectly, or 
by the general tone and tenor of the trial. The statute forbids an in- 
timation of his opinion in any form whatever, it being the intent of 
the law to insure to each and every litigant a fair and impartial trial 
before the jury.” State v. Hart, 186 N.C. 582, 120 S.E. 345. 

In the case of State v. McNeill, 231 N.C. 666, 58 S.E. 2d 366, the 
defendant was prosecuted for wilful failure to support. his illegiti- 
mate child, and as a part of his defense offered a witness who testi- 
fied that he had on several occasions had intercourse with the prose- 
cuting witness. Immediately after he had testified, the court ordered 
the sheriff to take the witness into custody. Holding that this was 
prejudicial error as impeaching the credibility of the witness in the 
eyes of the jury, the Court, speaking through Stacv, C.J., stated: 


“Undoubtedly, the jury must have concluded that the court 
thought the witness was guilty of perjury or of criminal rela- 
tions with a female juvenile, either of which, we apprehend, was 
calculated to weaken his testimony in the eyes of the jury. S. 
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v. Swink, 151 N.C. 726, 66 S.E. 448, 19 Ann. Cas. 422. There is 
no suggestion of any contumacy on the part of the witness. S. 
v. Slagle, 182 N.C. 894, 109 S.E. 844; Seawell v. R. R., 182 N.C. 
856, 44 S.E. 610; 58 Am. Jur. 82. Nor do we think the later in- 
struction to the jury to banish the incident from their minds 
cured the defect.” 


In the case of State v. Simpson, 233 N.C. 488, 64 8.E. 2d 568, two 
of defendant’s witnesses were arrested in the presence of some mem- 
bers of the jury during noon recess of court. When court resumed, 
the witnesses were brought into court in custody. The Court held 
that this was prejudicial error and ordered a new trial. See also State 
v. Wagstaff, 235 N.C. 69, 68 S.E. 2d 858. 

The State contends that since the court did not audibly order the 
witness into custody in the presence of the Jury, there was no preju- 
dicial error. 

The State correctly contends that the circumstances of the case 
determine whether it is prejudicial to defendant for the trial court 
to order a witness into custody in the presence of the jury. State v. 
Wagstaff, supra. It is not necessary that the trial judge audibly in 
so many words order the witness into custody. Here, the witness 
Parker was told by the trial judge not to leave the courtroom, and 
shortly thereafter he was placed in custody in the prisoner’s box in 
plain view of the jury. Parker was defendant’s chief witness as to 
his principal defense. The words of the trial judge, coupled with his 
conference with the sheriff and the ensuing action by the sheriff in 
placing the prisoner in custody would unerringly lead the jury to the 
conclusion that the witness was guilty of perjury or of some other 
erime, which could only result in weakening his testimony in the 
eyes of the jury. 

The able and conscientious trial judge has inadvertently vio- 
lated the provisions of G.S. 1-180, and we do not think his later in- 
structions removed the prejudicial error. State v. AfcNeiil, supra. 

Since there must be a new trial, we do not deem it necessary to 
discuss the other assignments of error as they may not arise on an- 
other trial. 

New trial. 
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STATE v. WILLIE FIKES. 
(Filed 20 June, 1967.) 


1. Criminal Law § 100— 

Failure of defendant to renew his motion for judgment of compulsory 
nonsuit at the close of all the evidence waives his motion made at the 
close of the State’s evidence, and the sufficiency of the evidence is not 
presented on appeal. G.S. 15-178. 


2. Criminal Law § 50— 

A witness’ testimony to the effect that he thought the pistol, identified 
as the one used in the perpetration of the offense, was the one taken 
from his home, but that he could not positively identify it. is competent, 
the witness’ lack of positive identification affecting the weight of his tes- 
timony but not its admissibility. 


8. Burglary and Unlawful Breakings §§ 2, 4— Evidence held _ suili- 
cient to support verdict of nonburglarious entry. 

Evidence tending to show that defendant, apprehended in a home at 
night by the owner of the home, fired two shots from a pistol and fled, 
that a pistol which had been in a closet of the house was missing after 
the incident, that defendant later sold a pistol to another, which pistol 
looked like the one taken from the house, together with expert ballistics 
testimony that at least one of the spent bullets in the house was fired 
from the pistol which defendant tater sold, held sufficient to sustain a 
verdict of guilty of felonious entry otherwise than burglariously with 
intent to commit larceny, notwithstanding the absence of evidence of any 
breaking, since under the statute it is unlawful to enter a dwelling with 
intent to commit a felony therein either with or without a breaking. G.S. 
14-54. 


4, Criminal Law § 97— 

The record in this case keld not to support defendant’s contention that 
the solicitor commented in his argument upon defendant’s failure to tes- 
tify. 

5. Criminal Law § 118— 

The jury’s verdict of guilty of feloniously entering the dwelling of a 
named person held sufficient to support judgment for felonious entry into 
the dwelling otherwise than burglariously with intent to convnit larceny, 


the verdict being interpreted in the light of the indictment, the evidence, 
and the charge of the court. 


ApPEaL by defendant from Hobgood, J., December 1966 Regular 
Criminal Session of ORANGE. 

Criminal prosecution upon an indictment charging defendant 
about 11:50 p.m. on 21 April 1966 with feloniously committing the 
felony of burglary in the first degree. 

Defendant, who was represented by his court-appointed counsel, 
James R. Farlow, because he was an indigent, entered a plea of not 
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guilty. Verdict: “Guilty of felonious entering the dwelling of Lyman 
Cotton.” 

From a judgment of imprisonment, defendant appealed to the 
Supreme Court. 


Attorney General T. W. Bruton and Deputy Attorney General 
James F. Bullock for the State. 
James Rh. Farlow for defendant appellant. 


Per CurtaM. When the State had completed its evidence, de- 
fendant moved for a judgment of compulsory nonsuit. The court 
ruled that it would not submit the case to the jury on the charge of 
burglary in the first degree, but would submit to the jury the charge 
of a felonious entering into a house otherwise than burglariously 
with intent to commit larceny, a violation of GS. 14-54, which is 
a less degree of the felony of burglary in the first degree as charged 
in the indictment. G.S. 15-170. The court overruled the motion and 
defendant excepted. 

Defendant then offered the testimony of his mother in his own 
behalf. 

Defendant did not renew at the close of all the evidence his mo- 
tion for judgment of compulsory nonsuit. 

The failure of defendant to renew his motion for judgment of 
compulsory nonsuit at the close of all the evidence constituted a 
waiver of his right to insist upon his first motion, and is not subject 
to review in this Court. G.S. 15-178; S. v. Howell, 261 N.C. 657, 135 
S.E. 2d 625, and cases therein cited. 

Although defendant has waived his right to insist upon a review 
of the State’s evidence by this Court to determine whether it js 
sufficient to carry the case to the jury, we have decided to set it 
forth. 

The State’s evidence, considered in the light mest favorable to 
it, tends to show the following facts: Lyman Cotton lives in Chapel 
Hill, and is a teacher of English at the University of North Caro- 
lina. He went to bed in his house about 11 p.m. on 21 April 1966. 
He was alone in his bedroom. The room had twin beds in it. The 
only light in his bedroom was between the twin beds. He awakened 
about midnight, and decided he would go downstairs and drink a 
glass of milk. He got out of bed on the floor between the twin beds. 
He saw something that looked like a stuffed duffle bag sticking out 
from under his bed. He reached down and touched it, it was warm 
and moist, and he knew it was the back of a man. He saw only the 
back of the person under his bed, and he could not tell whether this 
person was white or a Negro. As he stepped out into a very small 
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upstairs hall, a shot rang out and a light in his bedroom went off. 
Immediately following, two more shots were fired, one of which shat- 
tered the hanging light in the hall. He went downstairs as rapidly as 
possible, went out the back door, around to the front of his house, 
across the street, and asked them to call the police. The police came 
quickly. When he went to bed, two of his shoes were at the foot of 
his dresser in his bedroom. When he first found the shoes, after the 
shots were fired, one of them had a lead slug in the heel. He gave 
that shoe, which is marked State’s Exhibit No. 1, to Detective Ser- 
geant Pendergraft of the Chapel Hill police force with the slug still 
in it. He examined the pistol, marked for identification as State’s 
Exhibit No. 2. He could not absolutely identify it as his pistol, but 
it looked like his pistol, which is a Smith and Wesson. He could not 
be altogether certain that it is his pistol, because he had not seen it 
in some weeks. He kept his pistol in the closet of his bedroom. After 
the shooting that night, the pistol was not there. 

Lindbergh Taylor lives in Durham, North Carolina. He has 
known defendant five years and saw him at Mason’s Motel in Chapel 
Hill, North Carolina, on 21 April 1966. He (Taylor) had gone to 
Mason’s Motel to get his brother-in-law’s clothes as he was check- 
ing out of the motel. His brother-in-law, Jesse Wright, and a bunch 
of boys were there at the time. Defendant wanted to ride back to 
Durham with them. In Durham he told defendant where he could 
get a room. Defendant said he wanted him to keep a .38 caliber 
pistol for him. State’s Exhibit No. 2 was handed te Taylor, and he 
answered upon inquiry, “It was a pistol like this one.” He took the 
pistol and kept it for a while. Later, defendant wanted to borrow 
some money from him. He had no money, but agreed to try to pawn 
the pistol for him. Defendant told him he went to a doctor’s house 
in Chapel Hill, and shot at him with the gun. Jesse Wright and 
Peggy Mitchell were present when defendant made this statement. 
Peggy Mitchell has a newborn child and could not come to court. 
Defendant told Peggy to take the pistol. After defendant told about 
shooting somebody with it, he told him the best thing to do was te 
throw it away. The pistol had two bullets in it, and Peggy took the 
two bullets out and threw them away. Defendant got mad at Peggy 
for doing this and took the pistol back. 

Charles Thompson testified to this effect: He lives in Durham. 
He has seen defendant play pool two or three times in the poolroom 
he runs. On a date he does rot recall, defendant and two hoys came 
in his poolroom. Defendant gave him a .88 caliber pistol. He later 
carried the pistol home and put it in his trunk, where it stayed until 
the officers came for it. He went home, got the pistol out, and gave 
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it to the officers. The pistol was a .388 caliber pistol, and if the State’s 
Exhibit No. 2 is not it, it is just like the pistol defendant gave him. 
He gave defendant $10 for the pistol. He saw defendant some three 
or four weeks later in the poolroom one morning, and defendant asked 
him if he still had the pistol and if he still wanted to keep it. He 
replied, yes, he wanted to keep it. 

Howard Pendergraft testified in substance: He is a detective ser- 
geant on the police force of the town of Chapel Hill. Late on the eve- 
ning of 21 Apri] 1966 or early the next. morning, he went to the home of 
Lyman Cotton. He made an investigation around his dwelling house, 
and found two bullets. One was recovered from the molding around the 
hall at the head of the steps outside Mr. Cotton’s bedroom. This bullet 
is State’s Exhibit No. 38. The other bullet, which is marked State’s Ex- 
hibit No. 4, was in the heel of a black loafer shoe Mr. Cotton gave to 
him. He turned over to John Boyd of the State Bureau of Investigation 
the two bullets, a .38 caliber Smith and Wesson pistol, and a black 
loafer shoe which had the slug in its heel. He had got the pistol from 
Charles Thompson at his poolroom in Durham. The pistol was kept 
by and under the control of the Chapel! Hill police department until it 
was turned over to the State Bureau of Investigation’s Jaboratory for 
examination. He talked with defendant, and defendant denied any 
knowledge of this pistol. 

Lindbergh Taylor, recalled as a State’s witness, testified in sub- 
stance: He visited defendant in jail at Chapel Hill. He had a con- 
versation with defendant about the pistol, and defendant told him 
he had pawned it to a boy ealled “Buck Shot” in a poolroom in 
Haiti. He does not know ‘Buck Shot’s” real name, but he is the 
boy who was on the witness stand a while ago by the name of 
Charles Thompson. 

John Boyd is a special agent with the State Bureau of Investi- 
gation in charge of the firearms section of the crime laboratory, and 
has been so employed for nearly fifteen years. He has had training 
and experience. The court ruled that he was an expert in the field 
of firearms and ballistics. To this ruling there was no exception. He 
testified in substance: He examined the pistol, State’s Exhibit No. 
2, and the bullets marked State’s Exhibits Nos. 3 and 4. These ex- 
hibits were given to him by Detective Sergeant Pendergraft of the 
Chapel Hill police department on 25 April 1966. State’s Exhibit No. 
3 was fired from the pistol, State’s Exhibit No. 2. State’s Exhibit 
No. 4 (the bullet from the heel of the shoe of Mr. Cotton) was fired 
from a weapon of this exact type, kind and description. His opinion 
that State’s Exhibit No. 3 was fired from the pistol, State’s Exhibit 
No. 2, was based on a microscopic comparison under a variable 
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magnification of two to twenty-two diameters. State’s Exhibit No. 
3 is a lead alloy. He fired the same type and kind of bullet. The 
markings from the pistol will be the same for any projectile fired 
through it so long as the metallic composition thereof is softer than 
the alloy steel barrel of the gun fired. He does not purport to say the 
bullet from the heel of the shoe of Mr. Cotton was fired from State’s 
Exhibit No. 2, the pistol. 

Charles Thompson, recalled as a witness by the State, testified 
in substance: He took the pistol from a boy named Robert, Junior, 
and gave him $10 for it. Defendant told him to keep the pistol until 
Friday. Defendant was with Robert, Junior. Robert, Junior, had the 
gun. He has never seen defendant with the gun. Defendant told him 
it was his gun when he gave the money to Robert, Junior. 

Defendant offered the testimony of his mother, Gladys Fikes, 
who testified in substance: Defendant is her son. He was 20 vears of 
age on 21 April 1966. The police came to her home about 12 o’clock 
at night. Her son went to Mason’s Motel about 11:30 p.m., and she 
saw him no more that night. She works for Mr. Lyman Cotton, and 
has been working for him over eleven years, and still works for him. 
She remembers it was the night of 21 April 1966 when the police 
came to her house because she marked it on her calendar. 

Defendant assigns as error that Lyman Cotton was permitted to 
testify over his objection and exception as follows: “I cannot abso- 
lutely identify it as my pistol, but 1t looks exactly like mine. Mine 
was a Smith and Wesson. . . . IJ cannot be altogether certain be- 
cause i had not seen the pistol in some weeks. . . . It (the pistol) 
was kept in the closet of my bedroom.” He was then asked the ques- 
tion: “After the events described, was the pistol in the closet of your 
bedroom?” He replied, over defendant’s objection and exception: 
“No, it was not in the closet. I heard two (2) shots fired.” 

The State’s evidence tends to show that the bullet taken from 
the molding around the hall at the head of the steps outside Lyrnan 
Cotton’s bedroom was fired from the pistol defendant gave to Charles 
Thompson. This pistol was taken by Howard Pendergraft. a detec- 
tive sergeant of the town of Chapel Hill, from Charles Thompson 
at his poolroom in Durham, and kept under his control until he 
turned it over to the SBI laboratory in Raleigh. It was not necessary 
that Lyman Cotton should positively identifv this pistol. His lack 
of positive identification affects the weight of his testimony rather 
than its admissibility. This assignment of error is overruled. 2 Whar- 
ton’s Criminal Evidence, 12th Ed., by Anderson, § 675. 

Defendant assigns as error that the court permitted the State, 
over his objection and exception, to introduce in evidence the pistol 
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and the bullet in the heel of the shoe. This assignment of error is 
overruled. &. uv. Macklin, 210 N.C. 496, 187 8.Ic. 785. 

The jury could reasonably find from the evidence that defendant 
entered Lyman Cotton’s house with intent to commit larceny. “Non- 
burglarious breaking or entering is a statutory offense. (G.S. 14-54). 
Under the statute it is unlawful to enter a dwelling with intent to 
commit a felony therein, either with or without a breaking. ‘There- 
fore, while evidence of a breaking is competent, it is not required.” 
1 Strong’s N. C. Index, Burglary and Unlawful Breakings, § 2. Upon 
authority of S. v. Stephens, 244 N.C. 380, 93 S.E. 2d 4381, it is clear 
that the State’s evidence adduced in the trial below, considered in 
the light most favorable to it, was sufficient to carry the case to 
the jury on the charge of a felonious entry otherwise than burglar- 
iouslv into the home of Lyman Cotton with intent to commit lar- 
ceny, and to support the verdict. 

Defendant assigns as error this part of the speech of the so- 
licitor for the State: “That you {the jury) have not been allowed to 
hear all the truth of this case, and they (you) might wonder why.” 
We have in the record before us only this one sentence of the so- 
licitor’s argument to the jury. It is difficult, if not impossible, to as- 
certain from this one sentence what the solicitor meant. We can only 
conjecture as to what he meant. It seems clear that this one sen- 
tence was not a reference to the defendant’s failure to testify in his 
own behalf. We do not approve of this argument by the solicitor, 
but in our opinion it does not justify disturbing the verdict and judg- 
ment below. This assignment of error is overruled. 

The other assignments of error have been carefully examined 
and all are overruled. There are no assignments of error to the 
charge. 

The court instructed the jury that it could return one of three 
verdicts as they found the facts to be from the evidence and the 
charge of the court: (1) Guilty of a felonious entry into a house 
otherwise than burglariously with intent to cemmit larceny, or (2) 
guilty of unlawfully entering the house of Lyman Cotton without 
an intent to commit larceny or other infamous crime thercin, or 
(3) not guilty. S. v. Chambers, 218 N.C. 442, 11 S.E. 2d 280; S. v. 
Johnson, 218 N.C. 604, 12 S.E. 2d 278. Interpreting the verdict in 
the light of the indictment, the evidence, and the charge of the 
court, it is sufficient to support the judgment. I Strong’s N. C. In- 
dex, Criminal Law, § 118. 

In the trial below we find 

No error. 
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STATE v. HAMPTON R. LAKEY. 
(Filed 20 June, 1967.) 


1. Burglary and Unlawful Breakings § 4— 


Evidence that a specified building was feloniously broken and entered 
and a safe located therein damaged, with testimony of an eyewitness that 
he saw defendant running from the vicinity of the building shortly after 
a police car arrived on the premises, and that the fingerprints of another 
who was seen by another witness running from the vicinity of the build- 
ing at the same time were found on defendant’s automobile, held suff- 
cient to overrule defendant’s motion for nonsuit. 


2. Criminal Law § 101—~ 


If there is circumstantial evidence tending to prove each essential ele- 
ment of the offense charged as a logical and legitimate deduction, it is 
sufficient to be submitted to the jury. 


$. Criminal Law § 388— 


The State’s evidence tended to show the felonious breaking and enter- 
ing of a building, and that defendant was seen running from the vicinity 
of the building shortly after a police car arrived on the premises. Another 
witness at a different vantage point testified that he saw an escapee 
running from the vicinity of the building and there was testimony that 
the escapee’s fingerprints were found on defendant’s parked car. Held: It 
was competent for the State to show as relevant circumstances that the 
escapee was seen running from the building and that his fingerprints were 
found on defendant’s parked car. 


AppraL by defendant from Hobgood, J., November 1966 Crim- 
inal Session of CHATHAM. 

Defendant, along with one Douglas Brady, was charged in a bill 
of indictment with attempting to force open a safe by the use of 
tools, and by separate bill of indictment defendant, along with 
Douglas Brady, was charged with felonious breaking and entering. 
The evidence for the State was substantially as follows: 

John Talton Crutchfield testified that he was the manager of 
Central Carolina Farmers Cooperative, a corporation owned by the 
people who buy from and sell to it. The corporation owns a build- 
ing in Pittsboro. On 12 August 1966 at closing time he locked the 
office, display room, and outer building doors. In response to a call 
received by him, he returned to the building around 4:00 A.M. and 
found that the outer door on the south side of the building had been 
pried open, that the office safe had marks on the back side of the 
hinges, and the dial of the safe was sprung so that the safe could not 
be opened. 

Reese Coble testified that he was a police officer for the Town 
of Pittsboro on 13 August 1966, and in response to a call from the 
jail, he went to Central Carolina Farmers Exchange building around 
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3:50 A.M. He drove up to the premises with his car lights off and 
sat there for several minutes. When he turned his lights on and started 
to back up, he noticed a man running from the vicinity of the build- 
ing. Mr. Coble identified this man as Douglas Brady. He further 
testified that Sam Polston’s house is situated approximately 250 feet 
from the building, and that a mercury vapor light, which gives ade- 
quate light, is situated between the two buildings. 

Sam Polston testified that on 12 and 18 August 1966 he was liv- 
ing in a house a short distance from Central Carolina Farmers Ex- 
change. During the early morning of the 13th he heard banging and 
knocking noises coming from the direction of the company building. 
He twice called and reported this to the jail and then went outside 
and stood under a tree in his mother’s yard. “Pretty quick after I 
called the jail again a car pulled up in front of Farmers Exchange 
and I saw a man coming running across the Farmers Exchange yard. 
. . . IT saw him full face. . . . Mr. Lakey the defendant is the 
man I saw. . .. Mr. Lakey come across the back of the Farm- 
ers Exchange yard.” He further stated that he was able to see de- 
fendant because defendant ran under the vapor light and looked 
straight at the witness. 

Sheriff John Emerson, Jr., testified that he investigated the prem- 
ises of Central Carolina Farmers Exchange on the morning of 13 
August 1966 and observed that an outer door te the building had 
been forced open and the door Jock was sprung. Later that morning 
defendant Lakey’s automobile was found parked approximately 
three miles by road, and approximately one mile by railroad tracks, 
from Central Carolina Farmers Exchange. The car was fingerprinted, 
and the prints of Douglas Brady, an escapee, were found on the ear. 

Other evidence offered by the State is not pertinent to this opin- 
ion. The defendant offered no evidence. : 

The jury returned a verdict of guiity of felonious breaking and 
entering and safe robbery. Upon motion of defendant, the verdict 
was set aside as to safe robbery. On the verdict of guiltv of felonious 
breaking and entering, the court entered judgment confining defend- 
ant to the State’s Prison for a term of not less than five nor more 
than seven years. Defendant appealed. 


Attorney General Bruton and Staff Attorney Vanore for the State. 
Buford T. Henderson for defendant. 


Per CurtaM. Defendant, contends the trial court erred in deny- 
ing his motion for judgment of nonsuit. The State relies on circum- 
stantial evidence to prove there was a felonious breaking and enter- 
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ing by defendant. There was sufficient evidence to show that the 
building of Central Carolina Farmers Exchange was feloniously 
broken and entered on the morning of 13 August 1966, and that the 
safe located therein was damaged. There was also ample evidence to 
identify defendant and one Douglas Brady as the persons seen 
running across the premises from the direction of the building shortly 
after a witness had heard banging and knocking noises coming from 
the direction of the building and a few minutes after a police car 
drove on the premises. Further, there was evidence that Brady’s 
fingerprints were found on defendant’s parked automobile. 

These facts present substantial evidence of all the material ele- 
ments of felonious breaking and entering. ‘“ ‘If there be any evidence 
tending to prove the fact in issue or which reasonably conduces to 
its conclusion as a fairly logical and legitimate deduction, and not 
merely such as raises a suspicion or conjecture in regard to it, the 
case should be submitted to the jury.’ The above is another way of 
saying there must be substantial evidence of all material elements 
of the offense to withstand the motion to dismiss.” State v. Stephens, 
244 N.C. 380, 98 S.E. 2d 431; State v. Thommnson, 256 N.C. 593, 124 
S.E. 2d 728. 

Defendant further contends the trial court erred in admitting 
evidence that Douglas Brady was seen running from the building 
that had been broken and entered, and that his fingerprints were 
found on defendant’s parked automobile. These were circumstances 
calculated to throw light upon the supposed crime, and their intro- 
duction into evidence was permissible. State v. Payne, 213 N.C. 719, 
197 S.E. 573. 

We have carefully examined all other exceptions and find no re- 
versible error. 

No error. 


STATE v. ESAU SAMUEL McCASKILL. 
(Filed 20 June, 1967.) 


1. Arrest and Bail § 3— 

An officer may arrest without a warrant a mecetorist whom the officer 
actually sees violating the statutory speed Hmit, and has the right to 
follow the motorist and enter the motorist’s home in order to make such 
arrest. G.S. 15-41(1). 
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2. Arrest and Bail § 5— 


An officer attempting to make a lawful arrest may use such force as 
reasonably appears necessary to take the accused into custody. 


8. Assault and Battery § 15— 

An instruction that if defendant intentionally and without legal justi- 
fication of self-defense did shoot his victim, and had at the time the intent 
to kill his victim, and that he inflicted serious injury, defendant would be 
guilty of a felonious assault, held without error. 


4. Criminal Law § 164— 


Where the jury convicts defendant of a lesser degree of the crime 
charged, any error relating solely to a higher degree of the offense can- 
not be prejudicial. 


. Criminal Law § 156— 
A contention that the court failed to charge the jury as required by 
G.S. 1-180 is broadside and ineffectual. 
. Criminal Law § 112— 


If a party desires a fuller statement of his contentions or a charge on a 
subordinate feature, he must aptly tender request therefor. 


Ot 


o>) 


ApprAL by defendant from McKinnon, J., December Mixed Ses- 
sion, 1966, ScoTLAND Superior Court. 

The defendant was charged with a felonious assault upon Willie 
MeNair, a patrolman for the City of Laurinburg. 

The evidence for the State tended to show that McNair observed 
the defendant driving 55 miles per hour in a 25-mile zone, that he 
followed him to the Teacherage where the defendant lived, called to 
him that he was under arrest for speeding, that the defendant refused 
to submit and entered the Teacherage. The officer followed; they got 
into a scuffle; and he then called police headquarters for help. Upon 
turning from the phone, he found that the hall was dark, then a shot- 
gun was fired, and he was struck in the lower part of his stomach, 
that he was later shot again and struck in his right arm. The officet 
sustained serious injuries from both shots, requiring that he be hos- 
pitalized for a total of more than three months. 

The defendant denied that the officer had ever informed him that 
he was under arrest, but told him he was going to take him dead or 
alive. He testified that the officer had a grudge against him and had 
annoyed him by minor charges to the extent that he had previously 
complained to the Chief of Police about McNair’s conduct. He said 
that in the first scuffle he received a blow on the head, and that Mc- 
Nair had shot at him twice before he got his shotgun, loaded it, and 
fired. He pleaded the lack of authority of the officer to arrest him 
under these circumstances, denied that he was ever told he was under 
arrest, and pleaded self-defense. 


790 IN THE SUPREME COURT. [270 


STATE v McCASKILL. 


The jury returned a verdict of guilty of assault with a deadly 
weapon, @ misdemeanor; and from judgment that he be imprisoned 
for not less than twenty nor more than twenty-four months, with a 
recommendation that he be placed on work release, the defendant 
appealed. 


L. J. Britt & Son by L. J. Britt, Jr.; and Robert Weinstein, At- 
torneys for defendant appellant. 

T. W. Bruton, Attorney General; George A. Goodwyn, Assistant 
Attorney General, for the State. 


Per Curtam: The defendant noted some sixty-six exceptions, 
most of them being to the charge of the Court. In fact, he excepted 
to the entire charge, bracketing each paragraph and taking an ex- 
ception thereto. However, in his brief he brings forth only four ex- 
ceptions, all of which relate to the charge of the Court. The first of 
these concerns a statement by the Court that an officer has a right 
to make an arrest without a warrant if a viclation of the Motor Ve- 
hicles Act is actually committed in his presence, and if the officer 
saw the commission of the misdemeanor that he would have the 
right to enter the premises where the defendant lived in order to 
make an arrest. This is in accordance with G.S. 15-41(1). See also 
S. v. Avent, 253 N.C. 580, 118 S.E. 2d 47, and S. v. Fenner, 263 N.C. 
694, 140 S.E. 2d 349. 

The second exception is a further statement along the lines of 
the first exception, stating the requirements for an arrest without 
warrant, and upon the failure to submit to an arrest, or resistance, 
that the officer may use such force as appears necessary to take the 
accused into custody. This exception is overruled upon authority of 
S. v. Fain, 229 N.C. 644, 50 8.1. 2d 904, which holds an officer, hav- 
ing a right to arrest an offender, or preventing an escape, may use 
such force as is necessary to effect the purpose. 

The third exception relates to the statement of a contention of 
the defendant, but is not supported by any citations. and is without 
merit. The fourth exception is to the instruction of the Court that if 
the jury found beyond a reasonable doubt that the defendant “did 
intentionally and without legal justification of self-defense, shoot 
Willie McNair with a shotgun, and had in his mind at the time int- 
tent to kill him and that serious injury was inflicted by such shoot- 
ing,” that it would be the duty of the jury to find the defendant 
guilty as charged. We perceive no error in this, and the defendant 
could not complain if there were, since he was not found “guilty as 
charged,” but of a misdemeanor. Upon examination of each of the 
exceptions, we find them without merit. 
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Although supported by no exceptions, the defendant argues in 
his brief that the Court failed to charge “as to the contentions of the 
defendant in accordance with G.S. 1-180.” This 1s a broadside excep- 
tion which is not sufficient. S. v. Woolard, 260 N.C. 183, 182 8.E. 2d 
364. Further, the record shows no request by the defendant for a 
further statement of his contentions or of the law. His failure to do 
so renders the exception invalid. 4 Strong’s N. C. Index, Trial, § 37. 

For the purposes of this decision, it is unnecessary to go into 
further description of the horrible injuries sustained by the officer. 
The jury, having found that the defendant was not acting in self- 
defense, was most charitable to him when it did not convict him of 
a felonious assault. The judge, too, was considerate in recommend- 
ing that the defendant be placed on work release. He has no cause 
to complain, as his rights have been fully protected throughout the 
trial, and his exceptions are without merit. 

No error. 


STATE v. WILBURN KING. 
(Filed 20 June, 1967.) 


Criminal Law § 19— 

Where a cause is transferred from the recorder’s court to the Superior 
Court upon defendant’s demand for a trial by jury, defendant may not be 
tried in the Superior Court upon the original warrant, but must be tried 
upon an indictment. 


ApprAL by defendant from Falls, J., January-February 1967 
Regular Criminal Session of Haywoon. 

On 24 November 1966, L. H. Cagle, a justice of the peace of 
Haywood County, issued a warrant which charged that defendant, 
on that date, operated a motor vehicle upon a public highway of 
North Carolina while under the influence of intoxicating liquor. De- 
fendant was arrested and bound over for trial in the Recorder’s 
Court of Haywood County on 30 November 1966. At that time, de- 
fendant moved for a trial by jury. Whereupon, the recorder trans- 
ferred the case to the Superior Court of Haywood County. 

Upon a plea of not guilty, defendant was tried in the Superior 
Court upon the warrant on 31 January 1967. Both the State and de- 
fendant offered evidence. The verdict of the jurv was “guilty as 
charged in the bill of indictment.” (Italics ours.) From judgment of 
imprisonment, defendant appealed. 
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T. W. Bruton, Attorney General; William W. Melvin, Assistant 
Attorney General; T. Buie Costen, Staff Attorney, for the State. 
Frank D. Ferguson, Jr.; R. Philip Haire for defendant. 


Per Curiam. The record affirmatively discloses that, despite 
the wording of the jury’s verdict, no bill of indictment has been re- 
turned against defendant charging him with the crime for which 
he was tried. (A) person charged with the commission of a misde- 
meanor cannot be put on trial in the Superior Court upon the war- 
rant of an inferior court unless he has been tried upon such warrant 
in the inferior court and has appealed from that court to the Su- 
perior Court.” State v. Thomas, 236 N.C. 454, 462, 73 S.E. 2d 283, 
288. Accord, State v. Smith, 264 N.C. 575, 142 S.E. 2d 149; State v. 
Evans, 262 N.C. 492, 137 S.E. 2d 811; State v. Johnson, 251 N.C. 
339, 111 S.E. 2d 297; State v. Ferguson, 243 N.C. 766, 92 S.E. 2d 
197. The Superior Court of Haywood Countv, therefore, lacked jur- 
isdiction of the action; defendant’s conviction and sentence are void. 
The judgment is arrested. The solicitor for the district may yet 
prosecute the defendant for the offense charged in the warrant upon 
the return of a true bill of indictment. 


Judgment arrested. 


WORD AND PHRASE 


Abatement and Revival—Identity of 
actions, Fullwood v. Fullwood, 421; 
survival of actions for negligent in- 
jury, Sharpe v. Pugh, 598; survival 
of actions arising out of legal or do- 
mestic relationships, Kuykendall v. 
Proctor, 510. 


Accessory Before the Fact—S. v. Beil, 
25. 


Acid—Delivery of sulphuric acid in 
drums with defective bung, Chandler 
v. Chemical Co., 395. 


Actions—Particular actions see partic- 
ular title of actions; proceedings un- 
der the Declaratory Judgment Act 
see Declaratory Judgment Act; pen- 
dency of prior action see Abatement 
and Revival; moot questions, Elmore 
v. Lanier, 674. 


Ademption—Sale of property by trustee 
of incompetent does not adeem be- 
quest of property in incompetent’s 
will, Grant v. Banks, 478. 


Administrative Law—Exclusiyeness of 
statutory remedy, Gaskill v. Costlow. 
686; procedure and hearings before 
administrative boards, Hlmore v. La- 
rier, 674. 


Admission—Silence as implied admis- 
sion of guilt, 8S. v. Fuller, 710; con- 
fessions see Criminal Law § 71. 


Adultery—Evidence held insufficient to 
support findings of adultery so as to 
preclude alimony pendente lite, 
Myers v. Myers, 268. 


Adverse Examination—Of witness, see 
Bill of Discovery. 


Ageney—See Prineipal and Agent; lia- 
bility of principal for agent’s driving 
see Automobiles. 


Agriculture—Milk Commission has not 
fixed price to be charged by retaii 
grocery stores for milk. Milk Com- 
mission v. Food Stores, 323. 


INDEX 


Aiders and Abettors—See Criminal] 
Law § 9. 


Alibi—Burden of proving alibi, 8S. wv. 
Lentz, 122; evidence held not to raise 
question of alibi, S. v. McLawhorn, 
622. 


Alimony—See Divorce and Alimony. 


Amendment to Pleadings—See Plead- 
ings. 


Annexation—See Municipal Corpora- 
tions, 


Appeal and Brror—Appeals in criminal 
cases see Criminal Law; appeals 
from inferior courts to Superior 
Court see Courts; appeals from In- 
dustrial Commission see Master and 
Servant; verdict of jury conclusive 
in absence of error in trial, Bank v. 
Hackney, 487; Durham v. Realty 
Co., 631; appeal from appealable 
order presents entire carse for re- 
view, and appellant should also 
bring forward exceptions relating to 
non-appealable orders, Sharpe v. 
Pugh, 598; supervisory jurisdiction 
of Supreme Court, S. v. Davis, 1; 
S. v. Hewett, 348; Underwood v. 
Stafford, 700; judgments appealable, 
Currin v. Smith, 108; Sharpe v. 
Pugh, 598; party aggrieved, Childers 
v. Seay, 721; parties entitled to ob- 
ject and take exception, Rubber Co. 
v. Tire Co., 50; Watson v. Stallings, 
187; Wands v. Caudle, 811; Durham 
v. Realty Co., 631; Childers v. Seay. 
721; exceptions and assignments of 
error, MacKay v. McIntosh, 69; Bank 
v. Hackney, 437; record and case on 
appeal, Electro Lift v. EHquipment 
Co., 433; Miller v, Miller, 140; harm- 
less and prejudicial error, Durham 
v. Realty Co., 681; Gower v. Raleigh. 
149; Barefoot v. Joyner, 888; review 
of discretionary matters, Garner t. 
farner, 293; review of orders relat- 
ing to pleadings, Bouligny v. Steel- 
workers, 160; review of findings or 
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judgments on findings, MacKay v. 
McIntosh, 69; Grant v. Banks, 478, 
Estridge v. Denson, 556; Dale v. 
Morganton, 567; Milk Comm. v. Food 
Stores, 323; partial new trial, Bel- 
many v. Overton, 400; remand, 
Myers uv. Myers, 268; Bittle v. Jar- 
rell, 266; Stanback v. Stanback, 497; 
law of the case, Bryant v. Dough- 
erty, T48. 


Apportionment — Constitutionality of 
act apportioning county for purpose 
of election of commissioners, Wood- 
ard v. Carteret County, 55. 


Argument—Of solicitor to jury see 
Criminal Law § 97. 


Arrest and Bail—Right of officer to 
arrest without warrant, S. v. Bell, 
25; S. v. Tippett, 588; S. v. Me- 
Caskill, 788; force permissible in 
making arrest, 8. v. McCaskill, T88. 


Assault and Battery—S. v. Britt, 416; 
S. v, Roberts, 655; S. v. White, 78; 
8. v. Smith, 289; liability of employer 
for assault on customer by employee, 
Wegner v. Delicatessen, 62; liability 
of bus company for assault by one 
passenger on another, Leake v. Coach 
Co., 669; assault with intent to com- 
mit rape see Rape. 


Assigned Risk Policy—Ins. Oo. v. Hale, 
195: Jones v. Ina. Oo., 454; Wright 
uv. Casualty Co., 577. 


Assignment for Benefit of Creditors— 
Estridge v. Denson, 556. 


Assignments of Error—Requisites and 
sufficiency of, see Appeal and Error 
g§ 19 et seg., Criminal Law § 154 
et seq. 


Attachment—Tyndall v. Tyndall, 106. 


Attorney and Client—Defendant has no 
right to counsel in hearing for rev- 
oeation of probation, 8S. v. Hewett, 
248: statute does not authorize pay- 
ment of fees to attorney appearing 
in U. S. Courts for indigent defend- 
ants, 8. v. Davis, 1; subsistence and 
counsel fees pendente lite in divorce 
action see Divorce and Alimony; 


argument of solicitor to jury see 
Criminal Law § 97. 


-Automobiles—Service of process on 
non-resident automobile owner see 
Process; duties and liabilities of bus 
companies as carriers, Leake v. 
Joach Co., 669; ad valorem tax on 
trucks, In re Block Co., 765; auto- 
mobile insurance see Insurance; op- 
erating vehicle after revocation of 
license, 8S. v. Blacknell, 105; law of 
the road and negligence and con- 
tributory negligence in operation of 
motor vehicles, White v. Mote, 544: 
Watson v. Stallings, 187; Wands »v. 
Cauble, 311; Bank v. Hackney, 437: 
Hout v. Harvell, 274; Mave v. Green, 
216; Jackson v. McBride, 367; Autry 
v. Jones, 705; Miller v. Henry, 97; 
Tunstall v. Raines, 158: Childers v. 
Seay, 721; Barefoot v. Joyner, 388: 
Tamboles v, Antonelli, 74; pedes- 
trians, Jackson v, McBride, 367, 
Miller v. Henry, 97; contributory 
negligence of passenger, Weatherman 
v. Weatherman, 180; liability of 
owher for driver’s negligence, Bowen 
v. Ins. Co,, 486; Belmany v. Overton, 
400; drunken driving, §. v. Cooke, 
644; 8. vo. Jent, 652; hit and run 
driving, S. vo. Glover, 819. 


Bad Check—Execution against the per- 
son to collect bad check, Nunn v. 
Smith, 874, 


Bailment—Pennington v. Styron, 80. 


Banks and Banking—Execution against 
the person to collect bad check, Nunn 
vu. Smith, 374, 


Baseball Bat—Introduction in evidence 
of murder weapon, 8S. v. Fuller, 710. 


3attery—See Assault and Battery. 


Bill of Discovery—Weaison v. Stallings, 
187%, 


Bills and Notes—Execution against the 
person to collect bad check, Nunn v. 
Smith, 874. 


Binder—See Insurance. 


Blue Book—Ad valorem tax on trucks. 
In re Block Co., 765. 
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Board of Education—Constitutionality 
of act apportioning county for pur- 
pose of election of commissioners, 
Woodard v. Carteret County, 50. 


Boating—Pennington v. Styron, 80. 


Bottled Drink -—Injury to consumer 
from deleterious substance, Tedder 
v. Bottling Co., 301. 


Boundaries—Action to ascertain bound- 
aries and to recover for trespass held 
improperly joined, Johnson v. Daugh- 
ety, 762. 


Boy—Boy riding pony must exercise 
reasonable care for own safety, Wat- 
son vu. Stallings, 187. 


Breathalyzer Test—S. v. Cooke, 644; 
S. vo. Jent, 652. 


Brokers and Factors — Rescission of 
contracts of purchase and sale for 
mutual mistake, MacKay v. MclIn- 
tosh, 69. 


Building Code—Condemnation of build- 
ing as unfit for habitation, Dale v. 
Morganton, 567. 


Building Contractors—Laborers’ and 
materialmen’s liens, see Laborers’ and 
Materialmen’s Liens. 


Building Restrictions—Lamica_ v. 
Gerdes, 85. 


Bung—Delivery of sulphuric acid in 
drums with defective bung, Chandler 
v. Chemical Co., 395. 


Burden of Proof—In actions for negli- 
gent injury see Negligence § 21; 
burden of proving alibi, S. v. Lentz, 
122) 


Burglary and Unlawful Breakings—S. 
vu. Tippett, 588; 8. v. Fikes, 780; S. 
u, Lakey, 786; 8S. vo. Worthey, 444. 


Buses—Duties and liabilities of bus 
companies as carriers, Leake v. 
Coach Co., 669. 


Cancellation and Rescission of Instru- 
ments—For mutual mistake, MacKay 
v. McIntosh, 69. 


Capital Crime—Solicitor may interro- 
gate jurors as to scruples against 
capital punishment, 8S. v. Bumpers, 
o2l1. 


Carbonated Drink—Injury to consumer 
from deleterious substance, Tedder 
v. Bottling Co., 301, 


Carriers—Liability for injury to pas- 
senger, Leake v. Coach Co., 669. 


Case on Appeal—Record proper and 
not ease on appeal controls, S. v. 
Wallace, 155. 


Certiorari-May be granted to review 
questions of public importance, 8S. v. 
Davis, 1. 


Chain Stores—Action to restrain retail] 
chain stores from selling milk below 
cost, Milk Comm. v. Food Stores, 323. 


Charge—See Instructions, 


Charities—Ambiguity in devise or be 
quest to charities, Redd v. Taylor, 14. 


Check-—-Execution against the person 
to collect bad check, Nunn v. Smith. 
37. 


Chemical Fogging Machine—Injur y 
from hitting rear of, White v. Mote, 
044. 


Chief of Police—Desk Officer appointed 
by chief of police may not issue 
warrant of arrest, S. v. Matthews, 35. 


Children—Awarding custody and sup- 
port of children in divorce action see 
Divorce and Alimony; liability of 
parent for torts of child, Watson v. 
Nichols, 733; determination of 
whether word “heirs” includes chil- 
dren, Ray v. Ray, 715; boy riding 
pony must exercise reasonable care 
for own safety, Watson v. Stallings, 
187; contributory negligence of, see 
Negligence § 16 


Circumstantial Evidence — Sufficiency 
of to overrule nonsuit, S. v. Bell, 25; 
S. v. Barnes, 146; 8. v. Lakey, 786; 
S. v. Chavis, 806. 


Cities—See Municipal Corporations. 
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Clothing—Worn by accused may be in- 
troduced in evidence, S. v. Tippett, 
588. 


Codification—Certification of Secretary 
of State controls over codification, 
Wright v. Casualty Co., 577. 


Commissioner of Agriculture—<Action to 
restrain retail chain stores from Ssell- 
ing milk below cost, Milk Comm, v. 
Food Stores, 328. 


Commissioner of Insurance—Injunction 
will not lie to restrain hearing, El- 
more uv. Lanier, 674. 


Commissioner of Motor Vehicles—Ser- 
vice of summons on non-resident au- 
tomobile owner See Process. 


Common Knowledge—Courts will take 
judicial notice of names of streets of 
municipality in which it is sitting, S. 
uv, Martin, 286. 


Compensation Act-—See Master and 
Servant. 


Complaint—See Pleadings. 
Compulsory Reference—See Reference. 


Concurring Negligence—-See Negligence 
§ 27. 


Condemnation—-See Eminent Domain ; 
of residence as unfit for habitation, 
Date v. Morganton, 567. 


Confession—Admissibility of, see Crim- 
inal Law § 71; silence as implied ad- 
mission of guilt, 8. v. Fuller, 710. 


Conflict of Laws—See Courts § 20. 


Confrontation—Right of, S. v. Prince, 
769; S. v. Jackson, T78. 


Consolidation of Indictments—For trial, 
S. v. Wright, 158; S. v. Tippett, 588. 


Constitutional Law—Constitutional jur- 
isdiction of Supreme Court see Ap- 
peal and Error § 2; construction of 
statutes in regard to constitutionality 
see Statutes; supremacy of Federal 
Constitution, S. v. Matthews, 35; 
Bouligny v. Steelworkers, 160; legis- 
lative powers, 8S. v. Davis, 1; Milk 


Comm. v. Food Stores, 328; judicial 
powers, S. v. Matthews, 35; freedom 
of speech, Bouligny v. Steelworkers, 
160; due process, S. v. Davis, 1; 
Milk Comm. v. Food Stores, 828; 
Jones v. Ins. Co, 454; Fleek v. 
Fleek, 736; constitutional guarantees 
to person accused of crime, S. v. 
Orentine, 412; 8. v. Smith, 289; 8. 
v. Prince, 769; S. v. Jackson, 773; 8, 
v. Hewett, 348; S. v. Tippett, 588; 
S. v. LePard, 157; 8. v. Greer, 148; 
S. v. Little, 234; right to speedy trial, 
S. v. White, 78; S. vo. Smith, 289. 


Contempt of Court—Rose’s Stores v. 
Tarrytoun Center, 206. 


Contentions—Solicitor may contend that 
evidence would warrant conviction 
for graver offense than charged and 
that defendant was intoxicated at 
time of offense, 8S. v, Britt, 416. 


“Continuing Incapacity’ — Burton v. 
Blum & Son, 695. 


Contracts — Of employment, McCrillis 
v. Enterprises, 637; of insurance, see 
Insurance; entire and divisible con- 
tracts, Lumber Oo. v. Builders, 387; 
parol evidence affecting, MacKay v. 
McIntosh, 69. 


Contractors — Laborers’ and material- 
men’s liens see Laborers’ and Ma- 
terialmen’s Liens, 


sontribution — Between joint tort-fea- 
sors see Torts. 


jontributory Negligence — Negligence 
and contributory negligence in opera- 
tion of motor vehicles see Auto- 
mobiles ; nonsuit for contributory neg- 
ligence see Negligence § 26: erro- 
neous wording of issue of contribu- 
tory negligence held to require new 
trial, Bittle v. Jarrell, 266; allega- 
tions that plaintiff was negligent in 
a particular not aileged in the com- 
plaint does not allege contributory 
negligence, Jackson v. McBride, 367. 


Corporations — Officers and directors 
may be held liable for breach of fidu- 
ciary duties to corporation, Under- 
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wood v. Stafford, 700; estoppel and 
ratification by corporation, McCriillis 
v. Enterprises, 687. 


Corroboration—Evidence competent to 
corroborate or impeach witness see 
Criminal Law § 84; Evidence § 54 
et seq. 


Counsel Fees—Subsistence and Counsel 
fees pendente lite in divorce action 
see Divorce and Alimony. 


County Board of Education—Constitu- 
tionality of act apportioning county 
for purpose of election of commis- 
sioners, Woodard v. Carteret County, 
Do. 

Courts—Jurisdiction in general, Zn re 
Custody of Sauls, 180; S. v. Fisher, 
315; Bryant v. Dougherty, 748; con- 
flict of laws, Bouligny v. Steelwork- 
ers, 160; Broadfoot v. Everett, 429; 
contempt of court see Contempt of 
Court; expression of opinion by cour! 
on evidence, S. v. Lentz, 122; Stan- 
back v. Stanback, 497; S. v. Me- 
Bryde, 776; it is duty of Supreme 
Court to declare act unconstitutional 
when it is clearly so, S. v. Matthews, 
35. 


Covenants—Restrictive covenants, 
Lamica v. Gerdes, 85; covenants not 
to sue see Torts § 7. 


Crane Operator— Held employee of 
steel erection company and not con- 
struction company, Moody v. Kersey, 
614. 


Criminal Assault—See Assault and Bat- 
tery. 


Criminal Intent—Alone does not con- 
stitute violation of law, S. v. Robveris, 
655. 


Criminal Law—Indictments and prose- 
cutions for particular offenses see 
titles of particular crimes; indict- 
ment and warrant see Indictment 
and Warrant; entrapment, S. v. Cole- 
man, 357; aiders and abettors, S. v. 
Bell, 25; accessories, 8S. v. Bell, 25; 
venue, S. v. Midyette, 229; jurisdic- 


WORD AND PHRASE INDEX. 797 


tion as between Superior Court and 
inferior court, S. v. Fisher, 315; S. 
v, Roberts, 449; transfer of cause to 
Superior Court upon demand for jury 
trial, S. vw. King, 791; plea of not 
guilty, S. v. Jackson, 778; plea of 
former jeopardy, 8S. wv. Midyette, 
229; S. v. Tippett, 588; S. v. Mitcheli, 
793; mental capacity to plead, S. v. 
Midyette, 229; judicial notice, S. v. 
Martin, 286; burden of proof and 
presumptions, S. wv. Lentz, 122; 
S. v. Cooke, 644; 8S. v. Jent, 652; 
evidence, S. v. Johnson, 215; 8S. vw. 
Coleman, 357; S. v. Lakey, 786; 8. 
v. Aycoth, 270; S. v. Prince, 769; S. 
v. Fuller, 710; S. v. Tippett, 589: 
S. v, Lentz, 122; 8. v. Cole, 382; 8, 
v. Cooke, 644; S. v. Jent, 652: S. v. 
Miller, 726; 8. uv. Mitchell, 753: S. 
v. Barber, 222: 8. v. Oxentine, 412: 
S. vw. Jackson, 773; 8. v. Bell, 25: 
S. vu. Bumpers, 521; credibility of wit- 
nesses and corroboration, impeach- 
ment and cross-examination, S. v. 
Tippett, 588; S. v. Lentz, 122; S. +. 
Rose, 406; S. v. Fowler, 468; S. v. 
MecLawhorn, 622: 8. v. Fuller, 710: 
S. v. Glover, 319; time of trial and 
continuance, S. v. White, 78; consoli- 
dation and severance of counts, S. v. 
Wright, 158; S. v. Tippett, 588; with- 
drawal of evidence, S. v. Aycoth, 270: 
S. wv. Mitchell, 753; custody of de- 
fendant or witness, S. v. Rose, 406; 
S. v. Oventine, 412; court may ad- 
monish witness to answer question, 
S. v. Lentz, 122; taking witness into 
custody held to constitute expression 
of opinion on credibility, S. wv. Me- 
Bryde, (76; argument and conduct 
of counsel and solicitor, S. v. Rose, 
406; S. v. Bumpers, 521; 8. v. Fikes, 
780; nonsuit, S. v. Miller, 726; S. +. 
Prince, 769; S. v. Fikes, 780; 8. v. 
Bell, 25; S. vw. Barnes, 146; 8S. v. 
Chavis, 306; 8. v. Roberts, 655; S. v. 
Miller, 726; S. wv. Lakey, 786; di- 
rected verdict and peremptory in- 
structions, 8S. v. Glover, 319; instruc- 
tions, S. v. Britt, 416; S. v. Barber, 
2922; 8. v. McLawhorn, 622; S. vz. 
Lentz, 122; 8. v. Worthey, 444; S. 
v. Bumpers, 521; 8S. vw. McCaskill, 
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788; sufficiency and effect of verdict, 
S. v. Fikes, 780; new trial for un- 
favorable publicity, S. v. Tippett, 
588; sentence, 8. v. Greer, 143; S. v. 
LePard, 157; suspended sentence, S. 
v. Hewett, 848; S. v. Duncan, 241; 
correction of judgment, in trial court, 
S. v. Wallace, 155; appeal in crim- 
inal cases, S. v. Greer, 143; S. v. 
Midyette, 229; S. v. Fowler, 468; S. 
v. Duncan, 241; 8. v. Prince, 769; 8. 
v. Higgs, 111; 8. v. Hewett, 348; S. 
v. Coleman, 857; S. v. McCaskill, 
788; 8. v. Barber, 222; 8. v. Little. 
234: 8. v. Rose, 406; S. v. Wright. 
158; S. v. Lentz, 122; 8. v. Blue, 283. 


Customs and Usages—Pennington v. 
Styron, 80. 


Damages—Punitive damages, Nunn v. 
Smith, 874; competency of mortuary 
tables, Chandler v. Chemical Co., 395. 


Deadly Weapon—Evidence held suffi- 
cient to show that knife was deadly 
weapon, S. v. White, 78. 


Death — Actions for wrongful death, 
Broadfoot v. Everett, 429; Wands v. 
Cauble, 311. 


Death Penalty—Solicitor may interro- 
gate jurors as to scruples against 
death penalty, 8S. v. Bumpers, 521. 


Declaratory Judgment Act—Woodard 
v. Carteret County, 55. 


Deed of Separation—Enforcement of 
by contempt proceedings, Mitchell v. 
Mitchell, 2538. 


Deeds — Fraudulent conveyances see 
Fraudulent Conveyances; restrictive 
covenants, Lamica v. Gerdes, 85. 


Default Judgments—See Judgments. 


Deleterious Substance—-Injury to con- 
sumer from deleterious substance in 
bottled drink, Tedder v. Bottling Co., 
301. 


Demurrer—See Pleadings. 


Desk Officer—Appointed by chief of po- 
lice may not issue warrant of arrest, 
S. v. Matthews, 85. 
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Diode Device—S. v. Coleman, 357. 


Directors of Corporation—See Corpora- 
tions. 


Disability—Within coverage of Com- 
pensation Act see Master and Ser- 
vant. 


Discovery—See Bill of Discovery. 


Divorce and Alimony—Service by pub- 
lication, Fleek v. Fleek, 736; divorce 
a mensa, Stanback v. Stanback, 497; 
divorce for separation, Campbell v. 
Campbell, 298; Fullwood v. Full- 
wood, 421; alimony without divorce, 
Mitchell v. Mitchell, 253; Fullwood 
v. Fullwood, 421; alimony pendente 
lite, Miller v. Miller, 140; Myers v. 
Myers, 268; Garner v. Garner, 298; 
Stanback v. Stanback, 497; instruc- 
tions for payment of alimony, Ring 
» Ring, 118; Mitchell v. Mitchell, 
253; custody and support of children, 
In re Custody of Sauls, 180; Swice- 
good v. Swicegood, 278; Fleek v. 
Fleek, 736; Tyndall v. Tyndall, 106; 
Baucom v. Baucom, 452; Stanhack 
». Stanback, 497. 


Doctor—May testify from examination 
whether wound caused death, S. v. 
Cole, 382; malpractice see Physicians 
and Surgeons, 


Doctrine of Election—Breece v. Breece, 
605, 


Doctrine of Idem Sonans—S. v. Higgs, 
111. 


Doctrine of Recent Possession—S. v. 
Bell, 25. 


Doctrine of Res Ipsa Loquitur—Does 
not apply in malpractice cases, Shaw 
v, Baxley, 740. 

Dominant Highway—See Automobiles. 


Double Jeopardy—Plea of, see Crim- 
inal Law § 26. 


Driver’s License—See Automobiles. 


Drunken Driving—See Automobiles. 
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Dual Employment—Crane operator held 
employee of steel erection company 
and not construction company, Jfoody 
v. Kersey, 614. 


Due Process—See Constitutional Law. 
Iijectment—Gahagan v. Gosnell, 117. 


Election—Doctrine of, Breece v. Breece, 
605. 
Ilections—Action to determine validity 


of apportionment, Woodard v. Car- 
teret County, 55. 


Electricity—Municipality may not re 
fuse service to coerce consumer to 
comply with its regulations, Dale v. 
Morganton, 567. 


Eminent Domain—Durham v. Realty 
Co., 631; Highway Comm. v. Myers, 
258. 


Employer and Employee—See Master 
and Servant. 


Entrapment—S. v. Coleman, 357. 


Equal Protection Clauses — Attorney 
appointed to represent indigent may 
not complain of violation of any con- 
stitutional right, S. v. Davis, 1. 


Estate by Entirety—See Husband and 
Wife § 15. 


Evidence —In particular actions and 
prosecutions see Titles of particular 
actions and crimes; evidence in crim- 
inal prosecutions see Criminal Law; 
harmless and prejudicial error in ad- 
mission or exclusion of evidence see 
Appeal and Error § 41, Criminal Law 
§ 162; adverse examination of wit- 
ness prior to trial see Bill of Dis- 
covery; power of Legislature to pre- 
scribe that proof of one fact should 
be prima facie evidence of another, 
Milk Comm, v. Food Stores, 323; ex- 
pression of opinion by court on evi- 
dence, S. v. McBryde, 776; Stanback 
». Stanback, 497; competency of evi- 
dence for purpose of corroboration. 
S. vw. Lentz, 122; 8. v. Fowler, 468: 
S. v. Tippett, 588; 8. v. Fuller, 710; 
presumptions, Milk Comm. v. Food 


Stores, 828; res inter alios acta, 
Weatherman v. Weatherman, 130; 
parol evidence affecting writings, 
Weatherman v. Weatherman, 180; 
MacKay v. McIntosh, 69; hearsay 
evidence, Weatherman v. Weather- 
man, 180; expert and opinion evi- 
dence, Waters v. Roanoke Rapids, 
43; Rubber Co. v. Tire Co., 50. 


Iixceptions—Requisites and sufficiency 
of, see Appeal and Error § 19 et seq., 
Criminal Law § 154 ef seq. 


Eixecution—Estridge v. Denson, 556; 
Nunn v. Smith, 374. 


Execution—On judgment see Execution. 


Executors and Administrators — In- 
heritanece tax, see Taxation § 27. 


Iix Mero Motu—Supreme Court will 
take notice of absence of necessary 
party, Underwood v. Stafford, 700. 


Expert Testimony—See Evidence § 35; 
physician may testify from examina- 
tion whether wound caused death, 
S. v. Cole, 382; Breathalyzer test 
for intoxication, S. v. Cooke, 645; S. 
v. Jent, 652. 


Expression of Opinion-—Court’s admo- 
nition to witness not to argue with 
solicitor held not expression of opin- 
ion, S. v. Lentz, 122; charge on wife’s 
nagging held to constitute expres- 
sion of opinion, Stanback v. Stan- 
back, 497; arrest of witness held ex- 
pression on credibility, S. vw. Mc- 
Bryde, 776. 


Fact, Findings of—-See Findings of 
Fact. 


Federal Courts—Decision of U. 8. Su- 
preme Court controls interpretation 
of Federal Constitution, Bouligny v. 
Steelworkers, 160. 


Feloniously Breaking and Entering -— 
See Burglary and Unlawful Break- 
ings. 


Felony — Plea of guilty to receiving 
stolen property held to support sen- 
tence for felony, S. v. Wallace, 155. 
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Female—Indecent telephone calls to, S. 
v. Coleman, 357. 


Viduciary—Directors of corporation are 
fiduciaries, Underwood v. Stafford, 
700. 


Financial Responsibility Act—Ins. Co. 
v. Hale, 195; Jones v. Ins. Co., 454; 
Moore v. Ins. Co., 582; Wright v. 
Casualty Co., 577. 


Findings of Fact—Exceptions and as- 
signments of error to, see Appeal and 
Error § 22; review of, see Appeal 
and Error § 49; of Industrial Com- 
mission conclusive when supported by 
evidence, Hvans v. Topstyle, Inc. 
184; court need not make specific 
findings that witness was expert, 
Rubber Oo. v. Tire Co., 50. 


Fogging Machine—Injury from hitting 
rear of, White v. Mote, 544. 


Food—NLiability for injury to consumer, 
Tedder v. Bottling Co., 301. 


Former Jeopardy—Plea of, see Crim- 
inal Law § 26. 


Former Trial—Admissibility of testi- 
mony of witness at former trial, 8S. 
v. Prince, 769. 


Fraudulent Conveyances — Estridge v. 
Denson, 556. 


Free Speech — Constitutional guaranty 
of free speech is no defense for libel, 
Bouligny v. Steelworkers, 160. 


“Garbage Truck’’—Description of ve- 
hicle insured as, does not limit cov- 
erage, White v. Mote, 544. 


General Assembly—-Power of General 
Assembly over public purse is su- 
preme, S. v. Davis, 1; it is duty of 
Supreme Court to declare act uncon- 
stitutional when it is clearly so, S. 
v, Matthews, 35; power of Legisla- 
ture to prescribe that proof cf one 
fact should be prima facie evidence 
of another, Milk Comm. v. Food 
Stores, 323. 


Governmental Function—See Municipal 
Corporations. 


yroup Insurance—Clayton v. Ins. Co., 
To8. 


xuardian and Ward—~Kuykendall v. 
Proctor, 510. 


G;uests—In automobiles, see Automo- 
biles, 


Guilty—Appeal from sentence imposed 
on plea of guilty presents only 
whether error of law appears on 
face of record proper. 8S. v. Greer, 
143. 


abeas Corpus—To determine right to 
custody of infants, In re Custody of 
Sauls, 180; Swicegood uv. Swicegood, 
278; Brake v. Mills, 441. 


Harmful and Deleterious Substance— 
Injury to consumer from deleterious 
substance, Tedder v. Bottling Co., 
301. 


Harmless and Prejudicial Error — In 
instructions see Appeal and Error § 
42; Criminal Law § 161; in admis- 
Sion or exclusion of evidence see Ap- 
peal and Error § 41; Criminal Law 
§ 162. 


Hearsay Evidence—See Evidence § 28; 
Criminal Law § 70. 


“Heirs” — Determination of whether 
word “heirs” was used to mean chil- 
dren, Ray v. Ray, 715. 


Highways — Negligence and contribu- 
tory negligence in operation of motor 
vehicles see Automobiles; actions 
against Highway Commission, Ays- 
cue uv. Highway Comm., 100; con- 
demnation of land for highway see 
Iminent Domain. 


Hit and Run Driving—sS. wv. Glover, 
319; motorist included in coverage of 
uninsured motor vehicle, Wright v. 
Casualty Co., da77. 


Homicide—s. v. McLawhorn, 6223; 8. v. 
Fowler, 468; S&S. v. Johnson, 215; 8. 
v. Cole, 382; 8S. v. Orentine, 412; S. 
v. Fuller, 710. 


Husband and Wife—Divorece and ali- 
mony see Divorce and Alimony; 
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estates by entirety, Highway Comm. 
v. Myers, 258. 


Ice—Liability of store proprietor for 
injury to pedestrian from fall on ice 
on sidewalk, Phillips v. Laundry, 116. 


Idem Sonans—S. v. Higgs, 111. 


Identity by Sight—-Probative force of 
testimony of identity by sight, S. v. 
Miller, 726. 


Impeachment—Evidence competent to 
corroborate or impeach witness see 
Criminal Law § 84; Evidence § 54 
et seq. 


Incompetent—Fact that defendant had 
been patient in mental hospital does 
not in itself require court to order 
psychiatric examination, S. wv. Mid- 
yette, 229; sale of property by trus- 
tee of incompetent does not adeem 
bequest of property in incompetent's 
will, Grant v. Banks, 478. 


Incriminating Statement—Admissibility 
of incriminating statement made by 
defendant see Criminal Law § 71. 


Indecent Telephone Callis—-To female, 
S. v. Coleman, 357. 


Indictment and Warrant— Form and 
sufficiency of indictment for particu- 
lar offenses see particular title of of- 
fenses; consolidation of indictments 
for trial, S. v. Wright, 158; S. v. Tip- 
pett, 588; defendant may not be tried 
upon original warrant upon transfer 
of cause to Superior Court upon de- 
mand for jury trial, S. v. King, 791: 
return by duly constituted grand 
jury, S. v. Oxventine, 412; issuance of 
warrants, S. v. Matthews, 35; charge 
of crime, S. v. Roberts, 449; identi- 
fication of accused, S. v. Higgs, 111: 
amendment and waiver of defects, S. 
v. Fetters, 453; S. v. Matthews, 35; 
S. v. Blacknell, 105: variance, S. v. 
Martin, 286; S. v. Bell, 25. 


Indigent—Attorney is under duty to 
render gratuitous service to indigent, 
S. v. Davis, 1. 


Industrial Commission — See Master 
and Servant. 
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Infants—Awarding custody and sup- 
port of in divorce action see Di- 
vorce and Alimony ; contributory neg- 
ligence of, see Negligence § 16; lia- 
bility of parent for torts of child, 
Watson v. Nichols, 733. 


Inference -—— Distinction between infer- 
ence and presumption, 8S. v. Cooke, 
644, 


Inheritance Tax — See Executors and 
Administrators § 27. 


Injunctions—Himore wv. Lanier, 674; 
Currin v. Smith, 108; mandamus, see 
Mandamus; proceedings for wilful 
violation of restraining order see 
Contempt of Court; findings of fact 
as basis for interlocutory injunction 
are not conclusive on appeal, Milk 
Comm, v. Food Stores, 328. 


In Personam—No judgment where ser- 
vice is by publication, Fleek v. Fleck, 
726. 


Insane Persons—Sale of property by 
trustee of incompetent does not adeem 
bequest of property in incompetent’s 
will, Grant v. Banks, 473: manage- 
ment of estate, Grant v. Banks, 473: 
Kuykendall v. Proctor, 510; fact that 
defendant had been patient in men- 
tal hospital does not in itself re- 
quire court to order psychiatric ex- 
amination, S. v. Midyette, 229. 


Instructions—Generally, see Trial § 
21, et seq.; instructions in particular 
actions and prosecutions see particu- 
lar titles of actions and prosecutions ; 
exceptions and assignments of error 
to charge see Criminal Law § 156, 
Appeal and Error § 24; harmless and 
prejudicial error in instructions see 
Appeal and Error § 42; requirement 
that court submit question of guilt 
of less degree of crime see Criminal 
Law § 109; Burglary and Unlawful 
Breakings § 6; right of court to re- 
quire jury to again retire to reach 
unanimous verdict, S. v. Roberts, 
449; court’s admonition to witness 
not to argue with solicitor held not 
expression of opinion, 8. v. Lente, 


802 


WORD AND PHRASE INDEX. 


[270 


122; charge on wife’s nagging held to 
constitute expression of opinion, 
Stanback v. Stanback, 497. 


Insurance—-Insurance agents, Ins. Co. 
v. Hale, 195; Elmore v. Lanier, 674; 
construction of policies in general, 
White v. Mote, 544; Wright v. Cas- 
ualty Co., 577; Wiles v. Mullinarz, 
661; agreement to insure, Wiles v. 
Mullinazv, 661; life policies, Clayton 
v. Ins. Co., 78; automobile insur- 
ance, Moore v. Ins. Co., 582; Wright 
v. Casualty Co. 577; Ins. Co. v. 
Hale, 195; Jones v. Ins. Co., 454; 
White v. Mote, 544; payment and 
subrogation, New v. Service Co., 187. 


Intent—Criminal intent alone does not 
constitute violation of law, S. v. 
Roberts, 655. 


Interlocutory Injunction--Findings of 
fact as basis for interlocutory injunc- 
tion are not conclusive on appeal, 
Milk Comm. v. Food Stores, 323. 


Intersection—See Automobiles. 


Intoxication—Breathalyzer test, S. v. 
Cooke, 644; 8. v. Jent, 652. 


Invitee—Liability of proprietor for in- 
jury to invitee on premises see Neg- 
ligence § 37. 


Jeopardy—Plea of former jeopardy see 
Criminal Law § 26. 


Joint Tort-Feasor — Default judgment 
may not be entered against one tort- 
feasor during extension of time to 
answer granted another, Johnson v. 
McNeil, 127; party liabie solely un- 
der doctrine of respondeat superior 
is not joint tort-feasor, Bowen v. 
Ins. Co., 486. 


Judges—Expression of opinion by court 
on evidence, S. v. McBryde, T76; 
Stanback v. Stanback, 497. 


Judgments — Judgments appealable see 
Appeal and Error § 3; execution on 
judgment see Execution; jurisdiction 
to render judgment in personam, 
Fleek v. Fleek, 736; validity and at- 
tack, Rose’s Stores v. Tarrytown 


Center, 206; In re Custody of Sauis, 
180; Johnson v. McNeil, 127; Bryant 
v. Dougherty, 748; conclusiveness of 
judgment, Bowen v. Ins. Co., 486; 
Estridge v. Denson, 556; Wiles v. 
Mullinag, 661; Bryant v. Dougherty, 
748; payment and discharge, Bowen 
v. Ins. Co., 486; where findings sup- 
port judgment, exceptions to judg- 
ment cannot be sustained, MacKay 
v. McIntosh, 69. 


Judicial Act—Desk officer appointed by 
chief of police may not issue war- 
rant of arrest, S. v. Matthews, 35. 


Judicial Notice—Courts will take ju- 
dicial notice of names of streets of 
municipality in which it is sitting, 8. 
v, Martin, 286. 


Jurisdiction—Cannot be conferred on 
court by consent, In re Custody of 
Sauls, 180; jurisdiction of Superior 
Court and inferior court over mis- 
demeanor, S. v. Fisher, 315. 


Jury—Statute permitting classification 
of persons to be excused from jury, 
S. vw. Oventine, 412; transfer of cause 
to Superior Court upon demand for 
jury trial, 8. v. King, 791; special 
venires, S. v. Oxentine, 412; solicitor 
may ask prospective jurors in regard 
to scruples against capital punish- 
ment, 8S. v. Bumpers, 521; verdict of 
jury must be certain, 8. v. Fuller, 
710; right of court to require jury to 
again retire to reach unanimous ver- 
dict, S. v. Roberts, 449; verdict of 
jury conclusive in absence of error 
of law in trial, Durham v. Realty 
Co., 631. 


Justiciable Controversy — Woodard v. 
Carteret County, 55. 


Knife—Evidence held sufficient’ to 
show that knife was deadly weapon, 
S. v. White, 78. 


Labor Union—Action against unincor- 
porated labor union for libel com- 
mitted in connection with unionizing 
aoe Bouligny v. Steelworkers, 
160. 
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Laborers’ and Materialmen’s Liens— 
Lumber Co, v. Builders, 337. 


Landlord and Tenant — Condemnation 
of leasehold estate, Durham v. Realty 
Co., 681. 


Larceny—-8. v. Barnes, 146; 8S. v. Wal- 
lace, 155, 


Law of the Case—Bryant v. Dougherty, 
748. 


Law of the Land—See Constitutional 
Law. 


Leases — Condemnation of leasehold 
estate, Durham v. Realty Co., 681. 


Legislature—Power of General Assem- 
bly over public purse is supreme, S. 
v. Davis, 1; power of Legislature to 
prescribe that proof of one fact 
should be prima facie evidence of an- 
other, Milk Comm. v. Food Stores, 
3238; it is duty of Supreme Court to 
declare act unconstitutional when it 
is clearly so, 8S. v. Matthews, 35. 


Less Degree of Crime — Requirement 
that court submit question of guilt 
of less degree of crime see Criminai 
Law § 109; Burglary and Unlawful 
Breakings § 6. 


Lewd Telephone Calls—S. v. Coleman. 
357, 


Liability Insurance—See Insurance. 


Libel and Slander—Bouligny v. Steel- 
workers, 160. 


License — Automobile driver’s license 
see Automobiles. 


Limitation of Actions—Broadfoot v. 
Everett, 429; Bryant v. Dougherty, 
748; Moore v. Ins. Oo., 582; Kuy- 
kendall v. Proctor, 510. 


Malicious Damage—To property, S. v. 
Fisher, 315. 


Mall—Interference with lessee’s ease. 
ment through mall, Rose’s Stores v. 
Tarrytown Center, 206. 


Malpractice—See Physicians and Sur- 
geons, 


Mandamus—Safrit v. Costlow, 680. 


Marijuana—Possession of, 8S. v. Chavis, 
306. 


Marine—Killing of, by proprietor of 
motel, S. v. McLawhorn, 622. 


Master and Servant—Award of Indus- 
trial Commission for injury does not 
bar action by employee against phy- 
sician for malpractice, Bryant v. 
Dougherty, 748; wrongful discharge, 
McOrillis v. Enterprise, 637; collec- 
tive bargaining and strikes, Bouligny 
v. Steelworkers, 160; contributory 
negligence of employee, Moody v. 
Kersey, 614; liability of employer for 
injuries to third persons, Bowen v. 
Ins. Co., 486; Moody v, Kersey, 614; 
Wegner v. Delicatessen, 62; Work- 
men’s Compensation Act, Moody vt. 
Kersey, 614; Burton v. Blum & Son, 
695: Godwin v. Swift Co., 690; Evans 
v. Topstyle, 184; Wiles v. Mullinar, 
661. 


Materialmen’s Liens—See Laborers’ 
and Materialmen’s Liens, 


Medical Expert—May testify from ex- 
amination whether wound caused 
death, 8S, v. Cole, 382, 


Mental Responsibility—Fact that de- 
fendant had been patient in mental 
hospital does not in itself require 
court to order psychiatric examina- 
tion, S. v. Midyette, 229. 


Milk—Action to restrain retail chain 
stores from selling milk below cost, 
Milk Comm, v. Food Stores, 328. 


Minors—Awarding custody and support 
of in divorce action see Divorce and 
Alimony; liability of parent for torts 
of child, Watson v. Nichols, 733: con- 
tributory negligence of, see Negli- 
gence § 16; boy riding pony must 
exercise reasonable care for own 
safety, Watson v. Stallings, 187. 


Misdemeanor—Plea of guilty to receiv- 
ing stolen property held to support 
sentence for felony, 8S. v. Wallace, 
155; jurisdiction of Superior Court 
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and inferior court over misde- 


meanor, NS. v. Fisher, 315. 


Mistake — Cancellation of instruments 
for, see Cancellation and Rescission 
of Instruments. 


Monopolies—Milk Oomm. v. Food 


Stores, 328. 


Mortuary 'Tables—Competency of in 
evidence see Damages § 12. 


Mosquito Extermination—Injury from 
hitting rear of chemical fogging ma- 
chine, White v. Mote, 544. 


Motel—Killing of Marine by proprietor 
of, S. v. McLawhorn, 622, 


Motions—To nonsuit see Nonsuit; to 
strike see Pleadings; to quash indict- 
ment or warrant see Indictment and 
Warrant; to consolidate indictments 
for trial, S. v. Wright, 158; S. v. 
Tippett, 588; motion for mistrial on 
ground of prejudicial publicity, S. v. 
Tippett, 588; for change of venue see 
Venue § 7, Criminal Law § 15; for 
continuance, &. v. Hewett, 348; to 
sequester witnesses, S. v. Ozentine, 
412: to set aside verdict see Trial 
§ 48 et seq. 


Motor Vehicle Financial Responsibility 
Act—Ins. Co. v. Hale, 195; Jones v. 
Ins. Co., 454; Moore v. Ins. Co., 532; 
Wright v. Casualty Co., 577. 


Motor Vehicles—See Automobiles; ser- 
vice of summons on non-resident au- 
tomobile owner see Process; ad va- 
lorem tax, In re Block Co., 765. 


Municipal Corporations—Territorial ex- 
tent and annexation, Dale v. Mor- 
ganton, 567; Safrit v. Costlow, 680; 
Gaskill v. Costlow, 686; legislative 
supervision, Dale v. Morganton, 567; 
torts of municipalities, White v. 
Mote, 544; Waters v. Roanoke 
Rapids, 48; Gower v. Raleigh, 149; 
police power, Dale v. Morganton, 567. 


Murder—See Homicide. 


Mutual Mistake—Cancellation of in- 
struments for see Cancellation and 
Rescission of Instruments. 


Name—Misspelling of name in indict- 
ment, S. v. Higgs, 111. 


Nareotics—S. v. Chavis, 306. 


National Labor Relations Act — Does 
not deprive State court of jurisdic- 
tion of action for libel by union in 
organizing employees, Bouligny v. 
Steelworkers, 160. 


National Market Report’s Blue Book 
for Trucks—-Ad valorem tax on 
trucks, In re Block Co., 765. 


Necessary Party—See Parties. 


Negligence—Liability of municipality in 
failing to maintain street or sidewalk 
in reasonably safe condition see Mu- 
nicipal Corporations § 12; negligence 
and contributory negligence in opera- 
tion of motor vehicles see Automo- 
biles; liability of bailee for negligent 
damage to chattel see Bailment; of 
manufacturer or seller causing injury 
to consumer see Sales § 16; of 
bottler resulting in injury to ulti- 
mate consumer, Tedder v. Bottling 
Co., 801; liabilities and duties of bus 
companies as carriers, Leake v. 
Coach Co., 669; action for wrongful 
death see Death; malpractice, see 
Physicians and Surgeons; negligence 
in general, Watson v. Stallings, 187; 
Moody v. Kersey, 614; dangerous in- 
strumentalities, Moody v. Kersey, 
614; contributory negligence, Jack- 
son v. McBride, 367; Watson v. Stall- 
ings, 187; presumptions and burden 
of proof, Miller v. Henry, 97; non- 
suit, Chandler v. Chemical Co., 895; 
Jackson v. McBride, 367; Waters v. 
Roanoke Rapids, 48; Barefoot v. Joy- 
ner, 388; White v. Mote, 544; Moody 
v. Kersey, 614; Childers v. Seay, 721; 
instructions to persons on premises, 
Wegner v. Delicatessen, 62; Wrenn 
v. Convalescent Home, 447; Phillips 
v. Laundry, 116; liability of High- 
way Commission for negligent injury 
under Tort Claims Act, Ayscue v. 
Highway Comm., 100; erroneous 
wording of issue of contributory neg- 
ligence held to require new trial, 
Bittle v. Jarrell, 266, 
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Newspaper — Motion for mistrial on 
ground of prejudicial publicity, S. v. 
Tippett, 588. 


Non-Expert—Testimony, see Evidence 


§ 35. 
Nonresidence—As tolling statute of lim- 
itations see Limitation of Actions. 


Nonsuit—See Trial § 19 et seq.; Crim- 
inal Law § 99 et seq.; in particular 
actions see particular titles of ac- 
tions; prima facie case precludes non- 
suit, Clayton v. Ins. Co., 758; for 
contributory negligence see Negli- 
gence § 26; allegations that plaintiff 
was negligent in a particular not al- 
leged in the complaint does not al- 
lege contributory negligence, Jackson 
v. McBride, 867; nonsuit for vari- 
ance, S. v. Bell, 25; Moody v. Ker- 
sey, 614; McCrillis v. Enterprises, 
637; court may not grant nonsuit af- 
ter verdict. Bittle v. Jarrell, 266. 


Norris-LaGuardia Act—Does not de- 
prive State Court of jurisdiction of 
action for libel by union in organiz- 
ing employees. Bouligny v. Steel- 
workers, 160. 


N. C. Workmen’s Compensation Act— 
See Master and Servant. 


Not Guilty. Plea of—S. v. Jackson, T73. 


Nursing Care—For injured employee as 
part of compensation, Godwin v. 
Swift ¢é Co., 690. 


Officer—Right to make arrest and 
search without warrant, S. v. Bell, 
25: 8. vc. Tippett, 588; 8. v. McCaskill, 
788; desk officer appointed by chief 
of police may not issue warrant of 
arrest, S. v. Matthews, 35; homicide 
of police officer in attempt to escape 
see Escape. 


“One Man One Vote’—Woodard wv. 
Carteret County, 55. 

Opinion — Expression cf opinion by 
court on evidence, S. v. McBryde, 
776; Stanback v. Stanback, 497. 

Opinion Testimony—By expert, see Evi- 
dence § 42, 
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Ordinances — See Municipal Corpora- 
tions. 


Parent and Child—Awarding custody 
and support of children in divorce 
action see Divoree and Alimony ; lia- 
bility of parent for injury to child, 
Watson v. Nichols, 733; right to 
custody, Brake v. Miils, 441; Watson 
v. Nichols, 738. 


Paro] Evidence — Competency of, see 
Evidence § 27. 


I'arties — Parties bound by judgment 
see Judgments; necessary party, Un- 
derwood wv. Stafford, 700; proper 
party, New wv. Service Co., 187; Su- 
preme Court will take notice of ab- 
sence of necessary party, Underwood 
v, Stafford, 700; demurrer for mis- 
joinder of parties and causes see 
Pleadings. 


Passengers—In automobiles, see Auto- 
mobiles; in busses see Carriers. 


Pedestrian — Injury to pedestrian by 
motor vehicle see Automobiles § 33; 
criminal liability of motorist for 
striking pedestrian and failing to 
stop and give aid, 8. v. Glover, 319. 


Pepsi-Cola—Injury to consumer from 
deleterious substance, Tedder v. Bot- 
tling Co., 301. 


Peremptory Instruction—See Trial § 
31. 


Permanent Damages—See Damages § 
12; 


Photographs—Competency of, for pur- 
pose of corroborating witness’ testi- 
mony, S. v. Lentz, 122. 


Physical Facts—Held to render testi- 
mony as to identity incompetent, S. 
v. Miller, 726. 


Physicians and Surgeons — Physician 
may testify from examination 
whether wound caused death, S. v. 
Cole, 382; award of Industrial Com- 
mission for injury does not bar action 
by employee against physician for 
malpractice, Bryant v. Dougherty, 
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748: malpractice, Sharpe v. Pugh, 
598: Boyd v. Kistler, 744. 


Plea in Bar—Montague v. Womble, 
152; precluding compulsory refer- 
ence, Shute v. Fisher, 247. 


Plea of Former Jeopardy—See Criminal 
Law § 26, 


Plea of Guilty—Appeal from sentence 
imposed on plea of guilty presents 
only whether error of law appears 
on face of record proper, 8. v. Greer, 
148. 


Plea of Insanity—Fact that defendant 
had been patient in mental hospital 
does not in itself require court to 
order psychiatric examination, 8. v. 
Midyette, 229. 


Elea of Not Guilty—S. v. Jackson, T73. 


Pleadings —In particular actions see 
particular title of actions; complaint, 
Sharpe v. Pugh, 598; Rose’s Stores 
v. Tarrytown Center, 201; demurrer, 
Woodard v. Carteret County, 55; 
Lumber Co. v. Builders, 337; Bel- 
many v. Overton, 400; Wright v. 
Casualty Co., 577; Johnson v. Daugh- 
ety, 762; Tyndall v. Tyndall, 106; 
Milk Comm. v. Food Stores, 323; 
Kuykendall v. Proctor, 510; Mabe v. 
Green, 276; amendment, Tyndall v. 
Tyndall, 106; Montague v. Womble, 
152; variance, McCrillis v. Enter- 
prises, 6837; Moody v. Kersey, 614; 
motions to strike, Bryant v. Dough- 
erty, 748; Bouligny v. Steelworkers, 
160. 


Folice Officer—Right to make arrest 
and search without warrant, S. v. 
Bell, 25; S. v. Tippett, 588; desk 
officer appointed by chief of police 
may not issue warrant of arrest, S. 
v. Matthews, 35; homicide of officer 
in attempt to escape see Escape. 


Poll of Jury—Right of court to require 
jury to again retire to reach unani- 
mous verdict, 8. v. Roberts, 449. 


Pony—Boy riding pony must exercise 
reasonable care for own safety, Wat- 
son v. Stallings, 187. 


Presumption — Distinction between in- 
ference and presumption, S. v, Cooke, 
644, 


Prima Facie Case—Power of Legisla- 
ture to prescribe that proof of one 
fact should be prima facie evidence 
of another, Milk Comm. v. Food 
Stores, 323; distinction between in- 
ference and presumption, S. v. Cooke, 
644; prima facie case precludes non- 
suit, Clayton v. Ins. Co., 758. 


Principal and Agent—Liability of prin- 
cipal for agent’s driving see Auto- 
mobiles; insurance agent see Insur- 
ance; ratification, McOrillis v. En- 
terprises, 637. 


Frior Action~—-See Abatement and Re- 
vival. 


Privilege—See Libel and Slander. 


Probation—Revocation of suspension of 
probation, S. v. Duncan, 241; pro- 
ceedings for revocation of probation, 
S. v. Hewett, 348. 


Process—Service by publication, Fleek 
v. Fleek, 736; service on nonresident 
in automobile accident case, Distrib- 
utors v. McAndrews, 91. 


Profane Language—Indecent telephone 
calls to female, S. v. Coleman, 857, 


Proper Party—See Parties. 


Property—Wilful damage to property, 
S. v. Fisher, 315. 


Froprietary Function — See Municipal 
Corporations, 


Proprietor—Liability of proprietor for 
injury to invitee on premises see Neg- 
ligence § 87. 


Proximate Cause—See Negligence. 


Publication—Service by publication see 
Process. 


Publicity — Motion for mistrial on 
ground of prejudicial publicity, 8. v. 
Tippett, 588, 


Punitive Damages—Nunn v, Smith, 374, 
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Qualified Privilege— See Libel and 
Slander. . 


Rape—S. v. Roberts, 449; S. v. Rose, 
406; assault on female by male over 
18 see Assault and Battery. 


Ratifieation—Of contract by principal, 
McCrillis v. Enterprises, 687. 


Real Action—Rose’s Stores v. Tarry- 
town Center, 201. 


Real Estate Agent—See Brokers and 
Factors. 


Realty—Malicious damage to property, 
S. vo. Fisher, 315. 


Iteapportionment — Constitutionality of 
act apportioning county for purpose 
of election of commissioners, Wood- 
ard v. Carteret County, 55. 


Recent Possession—S. v. Bell, 25. 


Record—On appeal, see Appeal and Er- 
ror § 82 et seg.; Criminal Law; 
record proper and not case on appeal 
controls, S. v. Wallace, 155; ad- 
missibility of testimony of witness at 
former trial, 8S. v. Prince, 769. 


Recorder’s Court—Jurisdiction of Su- 
perior Court and inferior court over 
misdemeanor, S. v. Fisher, 315; 
transfer of cause to Superior Court, 
S. v. King, T91. 


Reference—Shute vw. Fisher, 247. 


Release—Of liability for tort see Torts 
§ 7. 


Remand—wWhere order is issued under 
misapprehension of applicable law, 
cause must be remanded, Myers v. 
Myers, 268. 


Res Ipsa Loquitur—Does not apply in 
matpractice cases, Shaw v. Bailey, 
740, 


Res Judicata—See Judgments. 


Respondeat Superior—Liability of prin- 
cipal for agent’s driving see Auto- 
mobiles; party lable solely under 
doctrine of respondeat superior is not 


joint tort-feasor, Bowen v. Ins. Co., 
486. 


Restraining Order—See Injunctions. 


Retail Grocery Chain—Action to re- 
strain retail chain stores from sell- 
ing milk below cost, Milk Comm. v. 
Food Stores, 328, 


Retirement Funds—HEligibility to share 
in as element of compensation for 
wrongful death, Wands v. Cauble, 
311, 


Restrictive Covenant—Lamica v. 
Gerdes, 85. 


Revocation of Suspension of Sentence— 
S. v. Duncan, 241, 


Right Not to Incriminate Self—Com- 
ment of solicitor on defendant’s fail- 
ure to testify, S. v. Fikes, 780. 


Right of Confrontation—sS. v. Prince, 
769; S. v. Jackson, 773. 


Right to Speedy Trial—Ss. v. White, 78: 
S. uv. Smith, 289. 


Robbery—S. v. Bell, 25; 8. v. Lentz, 
122. 


Rule in Shelley’s Case—Ray v. Ray. 
715. 


~afe—Damage to safe sequent to break- 
ing and entering, 8. v. Lakey, 786. 


“ales——Negligence of bottler resulting 
in injury to ultimate consumer, Ted- 
der v. Bottling Oo., 301; negligence 
of manufacturer or _ distributor. 
Chandler v. Chemical Co., 395, 


Searches and Seizures—S, v. Bell, 25; 
S. vu. Little, 234; 8. v. Kinley, 296; 
S. v. Bumpers, 521; S. v. Tippett, 
588. 


Secretary of State—Certification of 
controls over codification, Wright v. 
Casualty Co., 577. 


Self-Defense —-See Homicide, Assault 
and Battery. 


Sentence—See Criminal Law § 181; 
revocation of suspension of sentence, 
S. v. Duncan, 241; 8. v. Hewett, 348, 
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Separation Agreement — Enforcement 
of, by contempt proceedings, Mitchell 
v. Mitchell, 2538. 


Sequestration—Of State’s witnesses, S. 
v. Owentine, 412. 


Servient Highway—See Automobiles. 
Service of Summons—See Process. 


Sewer Lines—Failure of municipality 
tc provide sewer lines does not affect 
annexation, Dale v. Morganton, 567; 
Safrit v. Costlow, 680. 


Shelley’s Case—Ray v. Ray, 715. 


Shopping Center — Interference with 
lessee’s easement through mall, 
Rose’s Stores v. Tarrytown Center, 
206. 


Sidewalks—Duty of city to maintain 
sidewalks in reasonably safe condi- 
tion see Municipal Corporations § 
12: liability of store proprietor for 
injury to pedestrian from fall on ice 
on sidewalk, Phillips v. Laundry, 116. 


Sight—Probative force of testimeny of 
identity by sight, 8. v. Miller, 726. 


Sijence—As implied admission of guilt, 
S. v. Fuller, 710. 


Slander—See Libel and Slander. 


Sclicitor—Argument to jury see Crim- 
inal Law § 97; solicitor may contend 
that evidence would warrant convic- 
tion for graver offense than charged 
and that defendant was intoxicated 
at time of offense, &. v. Britt, 416; 
solicitor may interrogate prospective 
juror as to scruples against capital 
punishment, 8S. v. Bumpers, 521. 


Special Venire—See Jury. 


Speedy Trial—Right to speedy trial, &. 
v. White, 78; 8. v. Smith, 289. 


State Highway Commission—Liability 
of Highway Commission for negligent 
injury under Tort Claims Act, 
Ayscue v. Highway Comm., 100. 


State Milk Commission—Action to re- 
strain retail chain stores from sell- 


ing milk below cost, Milk Comm. v. 
Food Stores, 3238. 


State Tort Claims Act—Liability of 
Highway Commission for negligent 
injury under Tort Claims Act, 
Ayscue v. Highway Comm., 100. 


States—-Decision of Federal Court con- 
trols interpretation of Federal Con- 
stitution, Bouligny v. Steelworkers, 
160; conflict of laws see Courts § 20. 


Statutes—Certification of Secretary of 
State controls over codification, 
Wright v. Casualty Co., 577; special 
act relating to, Gaskill v. Costlow, 
686; validity and construction in re- 
gard to constitutionality, S. v. Davis, 
1; Milk Comm. v. Food Stores, 323; 
construction of statute, Milk Comm. 
vu. Food Stores, 823; Wright v. Cas- 
ualty Co., 577; Shaw v. Baxley, 740. 


Store—Liability of proprietor for in- 
jury to invitee on premises see Neg- 
ligence § 87; action to restrain retail 
chain stores from selling milk below 
cost, Milk Comm. v. Food Stores, 328. 


Sireets — Duty of city to maintain 
streets and sidewalks in reasonably 
safe condition see Municipal Corpo- 
rations § 12; courts will take judicial 
uo0tice of names of streets of mu- 
nicipality in which it is sitting, SV. 
uv. Martin, 286. 


Subrogation—Insurer paying loss is 
subrogated to rights of insured and 
is proper party in insured’s action 
against tort-feasor, New v. Service 
Co., 187. 


Subsistence -— Subsistence and counsel 
fees pendente lite in divorce action 
see Divorce and Alimony. 


Sulphuric Acid—Delivery of in drums 
with defective bung, Chandler v. 
Chemical Co., 895. 


Summons—See Process. 
Supervisory Jurisdiction — Of Supreme 


Court, see Appeal and Error § 2; 
Criminal Law § 139. 
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tion see Appeal and Error § 2; Crim- 
inal Law § 189; Supreme Court will 
take notice of absence of necessary 
party, Underwood v. Stafford, 700. 


Surveyor—Testimony of surveyor in 
ejectment, Gahagan v. Gosnell, 117. 


Suspended Sentence — Revocation of 
suspension of sentence, S. v. Duncan, 
241; S. v. Hewett, 348. 


Taxation — Exemption from taxation. 
Isaacs v. Clayton, 424; ad valorem 
taxes, Isaacs v. Clayton, 424; In re 
Block Co., 765; inheritance taxes, 
Isaacs v. Clayton, 424. 


Telephone Companies—Indecent calls 
to female, S. v. Coleman, 357. 


‘Temporary Restraining Order—See In- 
junctions. 


Tort Claims Act—Liability of Highway 
Commission for negligent injury un- 
der Tort Claims Act, Ayscue v. High- 
way Comm., 100. 


"fort-Feasor — Default judgment may 
not be entered against one tort-feasor 
during extension of time to answer 
granted another, Johnson v. McNeil, 
127; party liable solely under doc- 
trine of respondeat superior is not 
joint tort-feasor, Bowen v. Ins. Co.., 
AS6. 


Torts—Liability of municipality in fail- 
ing to maintain street or sidewalk 
in reasonably safe condition see Mu- 
nicipal Corporations § 12; liability 
of Highway Commission for negli- 
gent injury under Tort Claims Act, 
Ayscue uv. Highway Comm., 100; na- 
ture and elements of torts in general. 
Bowen v. Ins. Co., 486; joint tort- 
feasors, Bowen v. Ins. Co,, 486; con- 
tribution, Shaw v. Baxley, 740; re- 
lease and covenants not to sue, Autry 
uv. Jones, T05. 


Towns—See Municipal Corporations. 


Trespass to Try Title—Action to ascer- 
tain boundaries and to recover for 


Johnson v. Daughety, 762. 


Trial—In criminal prosecutions sec 
Criminal Law; particular crimes and 
actions see particular titles of crimes 
and actions; conduct of trial rests 
largely in discretion of court, Shute 
vu. Fisher, 247; withdrawal of evi- 
dence, Wands v. Cauble, 311; nonsuit, 
Bittle v. Jarrell, 266; Nunn v. Smith, 
374; Belmany v. Overton, 400; Me- 
Crillis uv. Enterprises, 637; directed 
verdict and peremptory instructions, 
Hlectro Lift v. Equipment Co., 488; 
expression of opinion on evidence by 
eourt, Stanback v,. Stanback, 497; in- 
structions during charge, Durham v. 
Realty Co., 681; Miller v. Henry, 97; 
Watson v. Stallings, 187: Bittle v. 
Jarrell, 266; right to speedy trial, S. 
v, White, 78; 8. v. Smith, 289. 


Trusts—Kuykendall v. Proctor, 510. 


Trucks—Ad valorem tax on trucks, Jn 
re Block Co., 765. 


Unemancipated Infant — Liability of 
parent for torts of child, Watson v. 
Nichols, 738. 


Uniform Declaratory Judgment Act—- 
See Declaratory Judgment Act. 


Unineorporated Labor Union — Action 
against for libel committed in connec- 
tion with unionizing employees, Bou- 
ligny v. Steelworkers, 160. 


Uninsured Vehicle — Insurance against 
damages by, Moore v. Ins. Co., 532; 
Wright v. Casualty Co., 577. 


(nion—<Action against unincorporated 
labor union for libel committed in 
connection with unionizing employees, 
Bouligny v. Steelworkers, 160. 


U. 8. Supreme Court—-Decisions of con- 
trols interpretation of Federal Con- 
stitution, Bouligny v. Steelworkers, 
160. 


Unanimous Verdict—Right of court to 
require jury to again retire to reach 
unanimous verdict, S. v. Roberts, 449. 
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Variance—Nonsuit for, S. v. Bell, 25; 
Moody v. Kersey, 614; McCrillis v. 
Enterprises, 637; allegations that 
plaintiff was negligent in a particu- 
lar not alleged in the complaint does 
not allege contributory negligence, 
Jackson vu. McBride, 367; variance 
between indictment and proof see In- 
dictment and Warrant § 17%. 


Vehicle Financial Responsibility Act-- 
Ins. Co. v. Hale, 195; Jones v. Ins. 
Co., 454; Moore v. Ins. Co., 582; 
Wright v. Casualty Oo., 577. 


Venue — Rose’s Stores v. Tarrytown 
Center, 201. 


Verdict—Motion to set aside see Trial 
§ 48 et seq.; verdict of jury must be 
certain, S. v. Fuller, 710; will be in- 
terpreted in light of evidence and 
charge, S. v. Fikes, 780; erroneous 
wording of issue of contributory neg- 
ligence held to require new trial, 
Bittle v. Jarrell, 266; right of court 
to require jury to again retire to 
reach unanimous verdict, S. ». 
Roberts, 499; verdict of jury conclu- 
sive in absence of error of law in 
trial, Durham v. Realty Co., 681. 


Void Judgment—See Judgments. 


Voir Dire—To determine voluntariness 
of confession see Criminal Law § 71; 
to determine consent to search see 
Searches and Seizures. 


Voluntary Manslaughter — See Homi- 
cide. 


Waiver—Of defect relating to author- 
ity of person issuing warrant see In- 
dictment and Warrant; of search 
warrant, see Searches and Seizures. 


Warrant—Of arrest, 8S. v. Matthews, 
35. 


Water Lines—Failure of municipality 
to provide water lines does not affect 


annexation, Dale v. Morganton, 567; 
Safrit v. Costlow, 680. 


Withdrawal of Evidence—Whether er- 
ror in admission of evidence is cured 
by court’s withdrawal of evidence, S. 
v. Aycoth, 270; Wands v. Cauble, 311 


Wills—General rules of construction, 
Redd v. Taylor, 14; rule in Shelley’s 
case, Ray v. Ray, 715; defeasible fees 
on estates upon special limitations, 
Ray v. Ray, 715; designation of char- 
ities, Redd v. Taylor, 14; sufficiency 
of description of chose, Redd v. 
Taylor, 14; whether beneficiary is 
put to election, Breece v. Breece, 605; 
ademption, Grant v. Banks, 4738. 


Witness—Expert and opinion testimony 
see Evidence § 85 et seqg.; Criminal 
Law § 58 ef seq.; adverse examina- 
tion of witness see Bill of Discovery ; 
hearsay testimony, S. v. Mitchell, 
753; evidence competent for purpose 
of corroboration, S. v. Lentz, 122; S. 
». Fowler, 468; S. v. Tippett, 588; 
introduction by State of exculpatory 
statement does not preclude the 
State from introducing evidence tend- 
ing to show contrary, S. v. Glover, 
319; probative force of testimony of 
identity by sight, S. v. Miller, 726; 
testimony of surveyor in ejectment, 
Gahagan v. Gosnell, 117; physician 
may testify from examination 
whether wound caused death, S. v. 
Cole, 382; admissibility of testimony 
of witness at former trial, S. v. 
Prince, 769; court’s admonition to 
witness not to argue with solicitor 
held not expression of opinion, S. v. 
Lentz, 122. 


Workmen’s Compensation Act— See 
Master and Servant. 


“World Missions”—Ambiguity in devise 
and bequest to charities, Redd v. 
Taylor, 14. 


Wrongful Death—See Death. 


ANALYTICAL INDEX 


ABATEMENT AND REVIVAL. 


$ 8. Identity of Actions, 

After institution by the wife of an action for alimony without divorce 
the husband instituted an action for absolute divorce on the ground of Ssep- 
aration. Held: The issues involved and the relief demanded in the respective 
actions are not the same, and the wife’s plea in abatement in the husband’s 
subsequent action for absolute divorce is properly denied. Fullwood v. Full- 
wood, 421, 


§ 10. Actions for Negligent Injury Causing Death. 


The statement in an application for extension of time to file complaint 
that the nature and purpose of the action was to recover damages for wrong: 
ful death of plaintiff’s intestate resulting from defendant’s negligence in the 
eare and treatment of intestate, held sufficient to entitle plaintiff to allege 
both an action for wrongful death and an action for pain and suffering en- 
dured by intestate from the time of injury until death, since defendant could 
not have been taken by surprise by the assertion of the separate claim for 
pain and suffering. Sharpe v. Pugh, 598. 


§ 14. Actions Arising out of Legal or Domestic Relationships. 


The trustee of an incompetent failed to collect sums due from a third 
person for the support of the incompetent, and, as a result, was able to 
furnish the incompetent with the bare necessities of life only, instead of rea- 
sonable comforts under the circumstances. Held: Upon the death of the in- 
competent, the right of action for the amount by which the incompetent's 
estate was decreased by failure to collect such funds, and the right of action 
for the wrong done the incompetent in failing to provide her with reasonable 
comforts, survive to the incompetent’s personal representative. Kuykendali v 
Proctor, 510. 


ACTIONS. 


§ 3. Moot Questions. 


Proceedings against an insurance agent for revocation of licenses do not 
become moot upon the surrender by the agent of his licenses or their expira- 
tion, since adjudication of the question of the agent’s wrongdoing would affect 
subsequent issuance of license to him. Elmore v. Lanier, Comr. of Insurance, 
674. 


ADMINISTRATIVE LAW. 


§ 1. Creation of Administrative Boards and Agencies, 


Initial determination of civil controversies by administrative boards, with 
right of appeal to the courts, is an expeditious method for the adjudication of 
such questions, and such procedure is particularly efficient when the subjeci 
of inquiry is of a very technical nature, and administrative procedure has be- 
come necessary in many fields in the proper administration of justice. Elmore 
v. Lanier, Comr. of Insurance, 674, 


§ 2. Exclusiveness of Statutory Remedy. 


An owner of land in an area annexed by a municipality may attack the 
validity of the annexation ordinance only by filing a petition within 30 days 
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following the passage of the ordinance seeking a review of the action of the 
municipal board of commissioners, in accordance with the procedure provided 
by the statute, and an independent action instituted some 22 months after 
the adoption of the ordinance and seeking to have it declared void ab initio, 
should be dismissed. Gaskill v. Costlow, 686. 


§ 3.1. Procedure, Hearings and Orders of Administrative Boards. 


Injunction will not lie for the purpose of interfering with valid and reg- 
ular statutory procedure before an administrative board, there being ample 
opportunity for a party to redress any injustice by appeal from the final order 
of such board. Himore v. Lanier, Comr. of Insurance, 674. 

In a hearing before the Insurance Commissioner of charges against an 
agent in proceedings for the revocation of the agent’s license, the agent hav- 
ing been given more than the 10 day statutory notice, motion for a coniinu- 
ance and motion for a bill of particulars are addressed to the sound discre- 
tion of the Commissioner, and the denial of the motions will not be disturbed 
in the absence of a showing of abuse. Ibid. 


AGRICULTURE. 


§ 14. Validity of Statutes Regulating Production, Sale and Distribu- 
tion of Milk. 


The State Milk Commission has statutory authority to fix a uniform rate 
for the transportation of milk from farm to the processing plant and to main- 
tain a fair price to the producer, and such statutory provisions have reason- 
able relationship to the assurance of an adequate supply of wholesome milk, 
and are constitutional. Milk Commission v. Food Stores, 3238. 

G.S. 106-266.1 et seq., including amendments, must be construed in the 
light of its purpose to protect the public interest in a sufficient, regularly 
flowing supply of wholesome milk and, to this end, to provide a fair price to 
the milk producer, and the act is not for the purpose of regulating competition 
among retail grocery stores per se. Ibid. 

In this action to restrain a retail grocery chain from selling milk below 
cost, affidavits of the Commissioner of Agriculture and others, to the effect 
that the purpose of the Milk Act was to prevent the use of milk by grocery 
stores as a “loss leader,” are incompetent, since the legislative purpose can- 
not be established by such evidence. Ibid. 

G.S. 106-266.21 prohibits the sale of milk below cost with the purpose on 
the part of the seller to injure, harass or destroy competition in the market- 
ing of milk, and the statute does not make the sale of milk below cost a vio- 
lation in the absence of such illegal purpose. Jbid. 

The provisions of G.S. 106-266.21 making proof of the sale of milk by a 
retailer below cost prima facie evidence of the purpose of such retailer to 
injure, harass or destroy competition in the marketing of milk, is not beyond 
the constitutional power of the Legislature. Ibid. 

The illegal purpose proscribed by G.S. 106-266.21 is more than a mere 
intent to attract customers from those who are actual or potential customers 
of a rival, since all successful competition necessarily harasses to some de- 
gree others engaged in the same business activity in the same territory, and 
our economic system is built upon the theory that such competition is desir- 
able; the illegal purpose constituting a violation of the statute is a malevolent 
purpose to eliminate a rival or so hamper him as to achieve, or approach, a 
monopoly, and thus control prices to the harm of the public. Ibid. 
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§ 15. Powers of the Milk Commission. 

The State Milk Commission has not fixed a price to be charged by retail 
grocery stores in the sale of milk to consumers, and therefore the authority 
of the Commission to do so is not involved in an action to restrain a grocery 
chain from selling milk below cost. Milk Commission v. Food Stores, 328, 


§ 17. Violation and Enforcement. 

The enumeration by G.S. 106-266.21 of the facts which may be shown by 
a retailer selling milk below cost in order to rebut the presumption that such 
sale was made for the purpose of injuring, harassing or destroying competi- 
tion, held not exclusive, and the prima facie case arising from sale below cost 
may be rebutted by proof of any circumstances which would tend to disprove 
an intent on the part of the retailer to injure, harass or destroy competition. 
To construe the statute otherwise would raise grave question as to its con- 
stitutionality. Alilk Commission v. Food Stores, 823. 

In this suit to enjoin defendant retailer from selJing milk below cost, 
allegations that defendant was so selling milk for the purpose of destroying 
competition ig held sufficient as against demurrer. Ibid. 

Evidence held not to sustain finding that defendant was selling milk below 
cost to create monopoly. /bid. 


APPEAL AND ERROR. 


§ 1. In General — Theory of Trial. 


The verdict of the jury in a trial free from error of law is conclusive on 
appeal. Bank v. Hackney, 487; Durham v. Realty Co., 631. 

Where appeal is taken from an order striking an entire cause of action, 
the appeal brings up the entire case for review, and appellant should bring 
forward for consideration his exceptions then appearing in the record relating 
to the striking of other portions of the complaint, even though the order stvik- 
ing such other portions of the complaint is not immediately appealable. Sharpe 
v, Pugh, 598. 


§ 2. Supervisory Jurisdiction and Matters Cognizable Ex Mero Motu. 


The Supreme Court has the power to issue any remedial writ necessary 
to give it general supervision and control over proceedings of the lower courts, 
and to this end will grant certiorari to review an order of the Superior Court 
which involves a question of public importance. 8S. v. Davis, 1. 

The Supreme Court may exercise its constitutional supervisory jurisdic- 
tion to clarify an important question of practice, even though the question 
is not properly presented by exception duly entered and an assignment of error 
properly set out. S. v. Hewett, 348, 

The Supreme Court will take notice ex mero motu of the absence of a 
necessary party to an action and remand the cause for joinder of such neces- 
sary party. Underwood v. Stafford, 700. 


§ 3. Right to Appeal and Judgments Appealable. 

In an action against the purchasers of the remaining undeveloped lots in 
a subdivision to recover damages and to restrain further violation of a re- 
strictive covenant specifying the minimum square feet of heated floor area 
for each dwelling in the subdivision, order dissolving the temporary restrain- 
ing order theretofore entered in the cause is not reviewable in the absence of 
a showing of abuse of discretion, since it is an interlocutory order which does 
not affect a substantial right of plaintiffs in view of the fact that in the event 
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plaintiffs prevail upon the final hearing and it should be determined that they 
are entitled to equitable relief in addition to damages, they would have the 
remedy of mandatory injunction. Currin v. Smith, 108, 

Where plaintiff alleges a cause of action for wrongful death and a cause 
of action to recover damages for the pain and suffering endured by his in- 
testate from the time of injury to the date of death, an allowance of a motion 
to strike all the allegations stating the cause of action for pain and suffering 
amounts to a demurrer dismissing that cause of action, and the order is im- 
mediately appealable. Sharpe v. Pugh, 598. 

In an action for wrongful death for negligence of defendant physician 
in prescribing a dangerous drug for a purpose for which it was not recom- 
mended by its manufacturer, and in failing to warn intestate’s parents of the 
dangerous character of the drug before administering it, the striking of the 
allegations relating to failure of defendant physician to warn intestate's 
parents involves only one specification of negligence and does not amount to 
a striking of a cause of action in its entirety, and is not immediately ap- 
pealable. Ibid. 

Where appeal is taken from an order striking an entire cause of action, 
the appeal brings up the entire case for review, and appellant should bring 
forward for consideration his exceptions then appearing in the record relating 
to the striking of other portions of the complaint, even though the order 
striking such other portions of the complaint is not immediately appealable. 
Ibid. 


§ 4. Parties who may Appeal— ‘Party Aggrieved.” 


Where the complaint states a cause of action against each of two defend- 
ants as joint tort-feasors, one defendant cannot be the party aggrieved by 
error in the court’s instruction to the jury as to the negligence of the other 
defendant, since defendants’ rights inter se in regard to contribution are not 
precluded by plaintiff's judgment. Childers v. Seay, 721. 


8 20. Parties Entitled to Object and Take Exception. 


When the court’s limitation of the amount of damages is technically in- 
exact in unduly restricting the purchaser’s recovery, such technical error can- 
not be prejudicial to the seller, and, the purchaser not having appealed, the 
seller may not complain. Rubber Co. v. Tire Co., 50, 

A party is not entitled to except to matters relating to an issue answered 
in his own favor. Watson v. Stallings, 187. 

In this action against both drivers involved in a collision, each driver 
attempted to get his version of the accident in evidence by cross-examination 
over plaintiff’s objection of plaintiff's witness, the investigating patrolman. 
Held: Plaintiff may not be charged for responsibility by one defendant for 
any error made by the other defendant in this respect. Wands v. Cauble, 311. 

A defendant may not complain on appeal of an error favorable to him- 
self, or matter prejudicial solely to a co-defendant. Durham v. Realty Co., 681. 

Where the complaint states a cause of action against each of two defend- 
ants as joint tort-feasors, one defendant cannot be the party aggrieved by 
error in the court’s instruction to the jury as to the negligence of the other 
defendant, since defendants’ rights inter se in regard to contribution are not 
precluded by plaintiff’s judgment. Childers v. Seay, 721. 


§ 21. Exception and Assignment of Error to Judgment or to Signing 
of Judgment. 


An exception to the judgment presents for review only whether error of 
law appears on the face of the record. MacKay v. McIntosh, 69. 
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§ 22. Exceptions and Assignments of Error to the Findings of Fact. 

An exception that the findings of fact by the trial court are not supported 
by evidence, without an exception to any particular finding, is broadside and 
ineffectual. MacKay v. McIntosh, 69. 


§ 24. Exceptions and Assignments of Error to the Charge. 

An exception to the failure of the court to charge sufficiently on an aspect 
of the law presented by the evidence should set forth, in substance at least, 
what appellant contends the court should have charged. Bank v. Hackney, 487. 


§ 31. Settlement of Case on Appeal. 

Statement of what the witness would have answered had he been per- 
mitted to testify cannot be supplied at a later date by the attorney’s informa- 
tion or deduction, or by the witness, when such matter is entered in the record 
without any supervision of the trial court. Hlectro Lift v. Equipment Co., 
433. 


§ 34. Form and Requisites of Transcript. 

The requirement of the amendment to Rule of Practice in the Supreme 
Court No. 19(1) is again brought to the attention of the Bar. Miller v. Miller, 
140. 


§ 41. Harmless and Prejudicial Error in Admission of Evidence. 

Ixception to the admission of certain testimony cannot be sustained 
when the same witness has theretofore testified to substantially the same 
effect without objection. Durham v. Realty Co., 6381. 


§ 41.2. Harmless and Prejudicial Error in Exclusion of Evidence. 
Where the answer which the witness would have given if permitted to 
testify is not shown in the record if cannot be ascertained that its exclusion 
was prejudicial. Gower v. Raleigh, 149. 
Where plaintiff’s evidence is insufficient to be submitted to the jury, even 
if testimony excluded had been admitted, the exclusion of the testimony can- 
not be prejudicial. Jbid. 


§ 42. Harmless and Prejudicial Error in Instructions, 

Conflicting instructions on a material point, one correct and the other 
incorrect, must be held for prejudicial error when the incorrect instruction is 
given in the final summation of what the jury must find in order to answer 
the issue in the affirmative, so that the jury may have followed the incorrect 
charge in answering the issue. Barefoot v. Joyner, 388. 

A statement in the charge which could not have possibly misled the jury 
will not be held for prejudicial error. Durham v. Realty Co., 681. 


§ 46. Review of Discretionary Matters, 

An order of the court directing the husband to make specified payments 
to his wife until the birth of their child, without any provision for payments 
thereafter, expires upon the birth of the child, and upon the hearing of a mo- 
tion for subsistence and counsel fees pendente lite made after the birth of 
the child it is error for the court to hold that the prior order should not be 
modified, and the discretionary order of the court that the matter should be 
continued under the prior order will be vacated and the cause remanded, since 
such discretion was not exercised with respect to the controlling factual econdi- 
tions. Garner v. Garner, 298. 
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§ 47. Review of Orders Relating to Pleadings. 


Upon appeal from an order allowing a motion to strike, the facts alleged, 
as distinguished frcm the conclusions of law, must be taken as true, and the 
question determined on the basis of whether the allegations are germane. 
Bouligny, Ine., v. Steelworkers, 160. 


§ 49. Review of Findings or Judgments on Findings of Fact. 


Where the findings of fact by the court, in a trial by the court under 
agreement of the parties, support the judgment, an exception to the judgment 
cannot be sustained. MacKay v. McIntosh, 69. 

The judge’s findings of fact upon waiver of trial by jury are conclusive 
when supported by competent evidence. Grant v. Banks, 473. 

Findings of fact and conclusions of law relating to matters not presented 
for decision by the lower court will be stricken on appeal in order that pessible 
future proceedings bringing such matters in issue may not be prejudiced. 
Estridge v. Denson, 556. 

A conclusion of law of the Superior Court in regard to matters not pre- 
sented for decision will be stricken on appeal in order that subsequent pro- 
ceedings may not be prejudiced thereby. Dale v. Morganton, 567. 


§ 50. Review of Equity Proceedings. 


Upon appeal from an order granting an interlocutory injunction, the Su- 
preme Court is not bound by the findings of fact made by the court below, but 
may review the evidence and find facts for itself. Milk Commission v. Food 
Stores, 3238. 

On appeal from an order granting or refusing an interlocutory injunction, 
the Supreme Court is not bound by the findings of fact of the trial court, but 
may review the evidence and find facts for itself. Dale v. Morganton, 567. 


§ 54. New Trial and Partial New Trial. 


Where an error is found which relates solely to one issue, the Supreme 
Court may grant a partial new trial limited to such issue. Belmany v. Over- 
ton, 400. 


§ 55. Remand. 


Where it is apparent from the record that an order was entered under 
misapprehension of the applicable law, the cause must be remanded. Jfyers 
vw. Myers, 268. 

Where the record discloses that the second issue submitted in a nezil- 
gence action was whether defendant by his own negligence contributed to his 
injuries, the judgment must be vacated and the cause remanded for a new 
trial, notwithstanding stipulations of the parties that the second issue shculd 
correctly read whether plaintiff by his own negligence contributed to his in- 
juries, since whether the jury understood that the second issue used the word 
“defendant” where it should have used “plaintiff” is not certain, and in any 
event judgment could not be rendered for plaintiff upon the verdict of record. 
Bittle v. Jarrell, 266. 

The court awarded the custody of the children of the marriage in accord- 
ance with the prior order entered in the cause under the mistaken belief that 
he had to do so in view of the verdict of the jury in the divorce action. Held: 
A new trial having been awarded in the divorce action, the order of custody 
will not be altered prior to trial unless for good cause shown earlier con- 
sideration should become necessary, but after retrial the court must consider 
the question of custody de novo, Stanback v. Stanback, 497. 
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§ 60. Law of the Case and Subsequent Proceedings. 


Where it is determined on appeal that a certain state of facts does not 
constitute a defense to plaintiff’s action, and the cause is remanded, defend- 
ant’s allegation thereafter of the same state of facts as a defense is properly 
stricken. Bryant v. Dougherty, TA8&. 


ARREST AND BAIL, 


§$ 3. Right of Officer to Arrest Without Warrant. 


Where officer has reasonable ground to believe that a suspect had com- 
mitted a felony he may arrest such suspect without warrant. S. v. Bell, 25. 

Some two hours after a felonious breaking, officers apprehended a _ per- 
son, answering the description of the perpetrator, hiding behind a bush two 
blocks from the scene of the crime. Held: Under the circumstances it was 
lawful for the officer to arrest such person without a warrant and, as an 
incident to the arrest, to search him and take from him any property which 
might be competent as evidence in proving his guilt. S. v. Tippett, 588. 

Where the circumstances are such as to authorize a police officer to ar- 
rest defendant without a warrant, it is not required, as a prerequisite to a 
search incidental to the arrest, that the officer make a formal declaration of 
arrest. and it is sufficient if the officer tells defendant upon apprehending the 
defendant near the scene of the crime to get into the police car and advises 
him to take his hands out of his pockets. Fourth and Fourteenth Amendments 
to the Constitution of the United States. Jbid. 

An officer may arrest without a warrant a motorist whom the officer 
actually sees violating the statutory speed limit, and has the right to follow 
the motorist and enter the motorist’s home in order to make such arrest, S. 
v. A{cCaskill, 788. 


§ 5. Method of Making Arrest and Force Permissible. 


An officer attempting to make a lawful arrest may use such force as rea- 
sonably appears necessary to take the accused into custody. 8S. v. McCaskill, 
788. 


ASSAULT AND BATTERY. 


§ 4. Criminal Assault in General. 


A battery always includes an assault, and where there is a battery by 
the application of force, directly or indirectly, to the person of another, there 
is an assault and battery. S. v. Britt, 416. 

Criminal assault is governed by the common law rules in this State, and 
G.S. 14-383 merely provides different punishments for various types of assault. 
S. v. Roberts, 655. 

A criminal assault may be accomplished either by an overt act or by a 
show of violence which causes the person assailed reasonably to apprehend 
immediate bodily harm or injury so that he engages in a course of conduct 
which he would not otherwise have followed. J/bid. 

A eriminal intent not expressed by an overt act or an intentional atttempt 
to do violence or injury to the person of another cannot constitute an as- 
sault, since a person may not be convicted of a criminal offense solely for 
what may have been in his mind. Ibid. 


§ 7. Assault on Female by Man or Boy Over Eighteen Years of Age. 


Testimony of a witness that she saw defendant, a male over 18 years of 
age, talking to a four year old child and her companion, that she then saw 
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the female child in defendant’s arms, that defendant put the child down after 
the witness had hollered at him twice to do so, without any evidence that de- 
fendant made any movement to leave with the child, do any thing indicative 
of force or violence, or that the child was threatened, or that defendant 
molested or improperly held the child, Aeld insufficient to be submitted to the 
jury on a charge of assault upon a female by a man or boy over 18 years of 
age. S. v. Roberts, 655. 


§ 14. Sufficiency of Evidence and Nonsuit. 


Evidence tending to show that defendant committed an apparently un- 
provoked assault upon the prosecuting witness, using a knife some seven 
inches long, inflicting wounds about the head, face and neck, one of which ex- 
tended from the back of the neck to the point of his chin and was some one- 
half inch deep at places, is held sufficient to show that the knife was a deadly 
weapon, notwithstanding the absence of evidence of the length of the blade, 
and to show that the knife was used with intent to kill, and that defendant 
inflicted serious injury not resulting in death, G.S. 14-32, and nonsuit of the 
felony charge was properly denied. S. v. White, 78. 

Testimony of one witness to the effect that he saw defendant and his 
victim fighting, of another that he saw defendant chasing his victim with a 
knife, of a third that after defendant was subdued the victim was bleeding 
profusely, with medical testimony that the wounds were extensive and would 
have caused death but for prompt medical treatment, held sufficient to be sub- 
mitted to the jury, notwithstanding testimony of the victim tending to ex. 
culpate defendant. S. v. Smith, 289, 

Evidence that the 16 year old prosecutrix resisted the amorous advances 
of defendant, a 26 year old man, whereupon defendant hit her on her neck 
and slapped her when she screamed, held sufficient to sustain verdict of de- 
fendant’s guilt of an assault upon a female, he being a male person over 18 
vears of age, and defendant’s contention that the prosecutrix encouraged de- 
fendant in his advances prior to resisting him, is no defense, and the principle 
of a constructive assult, where a person, through fear, is forced to go where 
she would not otherwise have gone, or leave a place she had a right to be, is 
inapposite, 8S. v. Britt, 416. 

Testimony of a witness that she saw defendant, a male over 18 years of 
age, talking to a four year old child and her companion, that she then saw 
the female child in defendant’s arms, that defendant put the child down after 
the witness had hollered at him twice to do so, without any evidence that 
defendant made any movement to leave with the child, do any thing indicative 
of force or violence, or that the child was threatened, or that defendant 
molested or improperly held the child, held insufficient to be submitted to the 
jury on a charge of assault upon a female by a man or boy over 18 years of 
age. S. v. Roberts, 655. 


§ 15. Instructions in Criminal Prosecutions. 


An instruction that if defendant intentionally and without legal justi- 
fication of self-defense did shoot his victim, and had at the time the intenr 
to kill his victim, and that he inflicted serious injury, defendant would be 
guilty of a felonious assault, held without error. S. v. McCaskill, 788. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 


§ 1. Transactions Operating as Assignment. 


An assignment by a debtor of property to a new corporation without 
obligations of its own, in exchange for stock in the corporation, even though 
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such corporation is formed for the purpose of satisfying creditors, held not to 
constitute a voidable assignment even though at the time the debtor was ir- 
solvent, since the debtor obtained full value for his property in the form of 
stock, and it is not unlawful for an insolvent debtor to transfer his property 
for other property of a different form. Estridge v. Denson and Paving Co. v. 
Denson and Wilson v. Denson, 556. 


ASSOCIATIONS. 


§ 5. Right to Sue and be Sued. 


An unincorporated labor union may be sued in the courts of this State 
as a legal entity separate and apart from its members, G.S. 1-69.1, G.S. 1-97(6), 
and may be held liable in damages for torts committed by its employees or 
agents while acting in the course of their employment. Bouligny, Inc., v. Steel- 
workers, 160. 


ATTACHMENT. 


§ 1. Nature and Grounds of Remedy in General. 


Where the allegations of the complaint affirmatively disclose that the 
cause of action attempted to be alleged is fatally defective, the incidental at- 
tachment of plaintiff’s property must be dissolved. Tyndall v. Tyndall, 106. 


ATTORNEY AND CLIENT. 


§ 1. Office of Attorney. 


An attorney is an officer of the court and takes his office cum onere, in- 
cluding the duty of rendering gratuitous service to a poor person when ap- 
pointed by the court to do so. S. v. Davis, 1. 


§ 7. Compensation and Fees. 


The language of G.S. 15-5 is clear and unambiguous and provides for the 
payment of fees to lawyers who are appointed to represent indigent defend- 
ants in the courts of this State but does not authorize the payment of fees to 
lawyers appearing for indigent defendants in the courts of the United States; 
therefore an order of the Superior Court that attorneys representing an in- 
digent should be paid a fee out of State funds for services in representing 
their client in the Federal Courts, in addition to the sum theretofore paid 
them for their services in representing the indigent in the State courts, must 
be reversed. S. v. Davis, 1. 

No constitutional right of attorney is violated by requiring nim tc repre- 
sent indigent defendant with no or inadequate compensation. Ibid. 


AUTOMOBILES. 


§ 3. Driving Without License or During Period of Revocation or 

Suspension of License. 

A warrant charging that the named defendant did unlawfully and wil- 
fully operate a motor vehicle on public streets or highways while his license 
was suspended, sufficiently charges defendant’s violation of G.S. 20-28 without 
specific reference to the statute. S. v. Blacknell, 105. 


§ 11. Lights. 
The failure to provide motor vehicles operating at night with the lights 
prescribed by statute is negligence per se. White v. Mote, 544. 
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§ 16. Entering Highway from Driveway or Filling Station, 


The requirement that a person entering a public highway from a private 
road or drive must yield the right of way to vehicles on the public highway 
applies to a person riding an animal as well as to a person driving a motor 
vehicle. Watson v. Stallings, 187. 


§ 17. Right of Way at Intersections. 


Evidence that right turns were permitted at the intersection in question 
only from the right lane, that one defendant, at the last moment, undertook 
a right turn from the middle lane, and that the other defendant sideswiped 
him on the right, continued across the street, broke down a power pole in the 
utility strip beyond the opposite corner, and killed testator, who was standing 
near the pole, is held to require the court to charge the jury on the question 
of the negligence of the one driver in attempting to switch traffic lanes at the 
intersection without seeing that the movement could be made in safety, and 
of the other defendant in attempting to speed through the intersection. Wands 
v. Caudle, 311. 


§ 21. Brakes and Defects in Vehicles. 


The court’s charge on the duty of a motorist traveling on a wet and 
slippery highway with worn and smooth tires to exercise due care under the 
circumstances and not to travel at a speed in excess of that which was rea- 
sonable and prudent under the circumstances, held sufficient. Bank v. Hack- 
ney, 437. 


§ 88. Pedestrians. 


A pedestrian has the same rights and responsibilities as a motorist in 
regard to the right of way at an intersection controlled by automatic traffic 
signals. Miller v. Henry, 97. 


§ 35. Pleadings and Parties in Actions for Negligence. 


In this action by a passenger in one vehicle against the drivers of both 
vehicles involved in the collision, plaintiff’s allegations were to the effect that 
the driver of the car in which she was riding was traveling in an easterly di- 
rection and turned left across the highway to enter a filling station on the 
north side of the highway, directly in the path of the vehicle traveling in 2 
westerly direction and operated by the other defendant, without allegation 
of any facts or circumstances disclosing that the operator of the other ve- 
hicle had timely notice that the vehicle in which plaintiff was riding intended 
to make a left turn directly in front of her. Held: Demurrer on the part of 
the driver of the other vehicle was properly sustained, notwithstanding alle- 
gations that such driver was negligent in operating her vehicle at excessive 
speed and in failing to keep a proper lookout, since under the allegations the 
sole proximate cause of the accident was the negligence of the driver of the 
car in which plaintiff was riding. Hout v. Harvell, 274. 

Allegations held to show that sole proximate cause of accident was negli- 
gence of one defendant in making left turn across line of travel of second de- 
fendant. Mabe v. Green, 276. 

Plaintiff’s allegations were to the effect that he was struck by the car 
driven by defendant as he was standing on the shoulder of the road on de- 
fendant’s left side of the highway. Defendant alleged in the answer that plain- 
tiff was lying motionless on the hard surface and that defendant, suddenly 
confronted with the emergency, was unable to avoid striking plaintiff. Held: 
The answer does not allege contributory negligence, since it does not allege 
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any negligence on the part of plaintiff concurring with the negligence of de- 
fendant as alleged in the complaint, and refusal to submit the issue of con- 
tributory negligence was not error. Jackson v. McBride, 367. 

A passenger in one vehicle involved in a collision sued the driver and 
the owner of the other vehicle involved in the collision, and defendants filed 
a cross-action for contribution against the driver of the vehicle in which 
plaintiff was riding. The driver of the car in which plaintiff was riding 
pleaded a covenant not to sue theretofore executed by the owner of his ve- 
hicle in favor of the owner and the driver of the other vehicle involved in the 
collision. Held: The covenant not to sue does not bar the cross-action for con- 
tribution, since the driver of the car in which plaintiff was riding was not a 
party to the covenant. Autry v. Jones, 705. 

A covenant not to sue executed by the owner of one car involved in a 
eollision in favor of the owner and the driver of the other car involved in the 
collision precludes litigation inter se by either party to the agreement, but 
does not bar the owner and the driver of the second car from asserting a 
claim against the driver of the first car, who was not a party to the covenant, 
notwithstanding a settlement embodied in a consent judgment would constitute 
res judicata barring such claim. Jbid. 


§ 38. Opinion Evidence as to Speed and Other Facts at Scene. 


Plaintiff’s statement that he was traveling 35 to 40 miles per hour in a 
3) mile per hour speed zone cannot be considered an admission of excessive 
speed upon defendant’s motion to nonsuit on the ground of contributory nez- 
ligence, since the evidence must be taken in the light most favorable to plain- 
tiff. White v. Mote, 544. 


§ 39. Physical Facts at Scene of Accident. 


The distance traveled by a truck after being impelled forward by a ve- 
hicle colliding with its rear does not establish that the vehicle striking the 
truck was traveling at excessive speed when the driver of the truck testifies 
that after the collision the truck was running full throttle for a good distance 
before the driver regained control; an impact at a speed of 35 miles per hour 
is reasonably sufficient to bend the wheel of a truck. White v. Mote, 544. 


§ 41g. Sufficiency of Evidence and Nonsuit on Issue of Negligence in 
Exceeding Reasonable Speed at Intersections and Failing to Yield 
Right of Way. 

Plaintiff’s evidence was to the effect that he attempted to cross a street 
at an intersection controlled by automatic traffic signals when the light was 
red for traffic along the street he was crossing. Defendant’s evidence was to 
the effect that she drove into the intersection with the green traffic light when 
traffic along the street plaintiff was attempting to cross was in motion. Held: 
The conflicting evidence raises an isSue for the jury, and in the absence of 
error in the trial, the verdict of the jury is final. Miller v. Henry, 97. 

Evidence that defendant along servient highway entered intersection with- 
out stopping held to take issue of negligence to jury. Tunstall v. Raines, 153. 


§ 41h. Sufficiency of Evidence and Nonsuit on Issue of Negligence in 
Turning. 
Evidence held sufficient to be submitted to jury on question of concurring 
negligence causing intersection accident. Childers v. Seay, 721. 


§ 41i. Sufficiency of Evidence and Nonsuit on Issue of Negligence in 
Entering Highway. 
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Evidence of defendant’s negligence in entering highway from private 
driveway held for jury. Barefoot v. Joyner, 388. 


§ 41]. Sufficiency of Evidence and Nonsuit on Issue of Negligence in 

Striking Pedestrians, 

Plaintiff's evidence to the effect that he was struck by the car driven by 
defendant as he was standing on the shoulder of the road on defendant’s left 
side of the highway is sufficient to be submitted to the jury on the question of 
defendant’s negligence. Nor does plaintiff’s further testimony that he had 
“flagged” defendant down for a ride and momentarily looked away while de- 
fendant’s car was angling over toward him compel nonsuit, since it does not 
compel the conclusion that plaintiff’s failure to continue to watch the car 
contributed to his own injury. Further, in this case, such act was not alleged 
as contributory negligence in the answer. Jackson v. McBride, 367. 


§ 41t. Sufficiency of Evidence and Nonsuit on Issue of Negligence in 
Creating Dangerous Condition on Highway. 


Evidence held to raise issue of negligence for jury in operating chemical 
fogging machine at nighttime without adequate warning or signals and in 
failing to provide the rear of the vehicle with lights as required by statute. 
White v. Mote, 544. 


§ 42d. Nonsuit on Ground of Contributory Negligence in Hitting Stop- 
ped or Parked Vehicle. 


The failure of a driver to see a chemical fogging machine in time to avoid 
running into the rear of such machine on a dark night cannot constitute con- 
tributory negligence as a matter of law when plaintiff was not exceeding the 
statutory speed limit. White v. Mote, 544. 

Where plaintiff testifies that immediately he saw the vehicle upon which 
defendant’s chemical fogging machine was being operated he took his foot off 
the gas but struck the rear of the vehicle before he could put his foot on the 
brake, the question of contributory negligence in following too closely does 
not arise, and the evidence does not establish contributory negligence as a 
matter of law in failing to keep a proper lookout, since a motorist will not be 
held to the duty of bringing his vehicle to an immediate stop on the sudden 
arising of a dangerous situation which he could not have reasonably antici- 
pated. Ibid. 


§ 422. Nonsuit on Ground of Contributory Negligence in Failing to 

Yield Right of Way at Intersection. 

Allegations and evidence tending to show that plaintiff was operating his 
yehicle in a lawful manner on a dominant highway and that defendant at- 
tempted to cross the dominant highway from a private driveway in the path 
of plaintiff's car, held to preclude nonsuit on the ground of contributory neg- 
ligence, notwithstanding other evidence of plaintiff which would permit an 
inference that plaintiff failed to keep a proper and careful lookout and did 
not decrease his speed and keep his vehicle under proper control under tho 
existing conditions. Barefoot v. Joyner, 388. 


§ 42m. Nonsuit on Ground of Contributory Negligence of Children. 
Instruction on contributory negligence of minor held without error in 
this case. Watson v. Stallings, 187. 


§ 48. Sufficiency of Evidence of Concurring Negligence and Nonsuit 
for Intervening Negligence. 
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In this action by a passenger in one vehicle against the drivers of both 
vehicles involved in the collision, plaintiff’s allegations were to the effect that 
the driver of the car in which she was riding was traveling in an easterly 
direction and turned left across the highway to enter a filling station on the 
north side of the highway, directly in the path of the vehicle traveling in a 
westerly direction and operated by the other defendant, without allegation 
of any facts or circumstances disclosing that the operator of the other vehic’e 
had timely notice that the vehicle in which plaintiff was riding intended to 
make a left turn directly in front of her. Held: Demurrer on the part of the 
driver of the other vehicle was properly sustained, notwithstanding allegations 
that such driver was negligent in operating her vehicle at excessive speed and 
in failing to keep a proper lookout, since under the allegations the sole proxi- 
mate cause of the accident was the negligence of the driver of the car in 
which plaintiff was riding. Hout v. Harvell, 274. 

Allegations held to show that sole proximate cause of accident was neg- 
ligence of one defendant in making left turn across line of travel of second 
defendant. Mabe v. Green, 276. 

Evidence that right turns were permitted at the intersection in question 
only from the right lane, that one defendant, at the last moment, undertook 
a right turn from the middle lane, and that the other defendant sideswiped 
him on the right, continued across the street, broke down a power pole in the 
utility strip beyond the opposite corner, and killed testator, who was standing 
near the pole, is held to require the court to charge the jury on the question 
of the negligence of the one driver in attempting to switch traffic lanes at the 
intersection without seeing that the movement could be made in safety, and 
of the other defendant in attempting to speed through the intersection. Wands 
v. Caudle, 311. 

Evidence held sufficient to be submitted to jury on question of concurring 
negligence causing intersection accident. Childers v. Seay, 721. 


§ 44. Sufficiency of Evidence to Require Submission of Issue of Con- 
tributory Negligence to Jury. 

Defendant’s evidence was to the effect that the car he was following suid- 
denly stopped without warning, that he unavoidably collided with the rear of 
this car and knocked it into the rear of plaintiff’s car. Defendant alleged 
plaintiff was following too closely the vehicle in front of her and that plain- 
tiff suddenly reduced speed and attempted to stop without first seeing that 
such movement could be made in safety and without giving the statutory sig- 
nal, but defendant’s testimony was to the effect that the allegations of con- 
tributory negligence were predicated upon mere assumptions, since defendant 
could not see plaintiff’s car because of the intervening vehicle. Held: The evi- 
dence is insufficient to raise the issue of contributory negligence and the court 
eommitted error in submitting such issue. Tamboles v. Antonelli, 74. 


§ 46. Instructions in Automobile Accident Cases. 


Instruction on contributory negligence of minor held without error in 
this case. Watson v. Stallings, 187. 

An instruction to the effect that if plaintiff had satisfied the jury by the 
greater weight of the evidence that he was struck by the car driven by defend- 
ant as he was standing on the shoulder of the road on defendant’s left side 
of the highway to answer the issue of negligence in the affirmative, without 
any instruction or explanation of the meaning of negligence or proximate 
cause, does not satisfy the requirements of G.S. 1-180. Jackson v. McBride, 
367. 
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An instruction that the proximate cause of the injury is one that pro- 
duces the result in continuous sequence and without which it would not have 
occurred, and one from which injury was reasonably foreseeable under the 
circumstances, is not erroneous, but it is erroneous to give such instruction 
without charging upon the element of foreseeability. Barefoot v. Joyner, 388. 


§ 49. Contributory Negligence of Guest or Passenger. 


Evidence that intestate continued to ride with an intoxicated and reckless 
driver for a number of hours although intestate had opportunity to alight 
from the car with safety at a filling station after the recklessness of the 
driver had become abundantly apparent, held sufficient to raise the issue of 
intestate’s contributory negligence for the determination of the jury in plain- 
tiff’s action to recover for intestate’s death in an accident resulting from the 
driver’s recklessness. Weatherman v. Weatherman, 180. 


§ 52. Liability of Owner for Driver’s Negligence —In General. 


The driver of one vehicle involved in a collision obtained judgment against 
the other driver. In another action instituted in another county, the first 
driver and his employer obtained judgment in a smaller amount against the 
owner of the second vehicle under the doctrine of respondeat superior, and 
this judgment was satisfied by payment into court of the amount of the re- 
covery. Held: The payment by the employer of the second judgment extin- 
guished the liability of its employee under the first judgment, particularly 
when the first driver rejected a settlement of the first judgment and elected 
to pursue his action against the employer. Bowen v. Insurance Co., 486. 


§ 54d. Pleadings in Actions to Recover Under Doctrine of Respondeat 
Superior. 


In an action seeking to hold the owner of a motor vehicle liable for the 
alleged negligence of the driver, a complaint alleging that the driver at the 
time and on the occasion of plaintiff's injury was operating defendant’s car 
as the agent of defendant held sufficient to withstand demurrer, notwith- 
standing the absence of allegation that the driver was then and there acting 
within the course and scope of the said agency. Belmany v. Overton, 400. 


§ 54f. Sufficiency of Evidence, Nonsuit and Directed Verdict on Issue 
of Respondeat Superior, 


The admission of ownership of the vehicle involved in the collision is 
sufficient to take the issue of respondeat superior to the jury by virtue of G.S. 
20-71.1, and the owner’s motion for nonsuit on the issue is properly denied. 
Belmany v. Overton, 400. 

Plaintiff relied solely on G.S. 20-711 to take the issue of agency to the 
jury. Defendant’s evidence tended to show that the driver was on a purely 
personal mission at the time of the accident in suit. Held: Defendant, without 
request therefor, was entitled to a peremptory instruction related directly to 
the particular facts shown by defendant’s positive evidence to answer the 
issue in the negative, and a general instruction to so answer the issue if the 
jury believed the facts to be as defendant’s evidence tended to show, without 
relating such instruction directly to defendant’s evidence in the particular case, 
is insufficient. /b/d. 


§ 72. Sufficiency of Evidence and Nonsuit in Prosecutions for Driving 
Under the Influence of Intoxicating Liquor. 


Testimony tending to show that defendant was intoxicated 15 to 20 
minutes after an accident occurring while defendant was driving on a public 
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highway, is sufficient to overrule motion for nonsuit in a prosecution for driy- 
ing while intoxicated. S. v. Cooke, 644. 

A Breathalyzer test of defendant made by a person meeting the qualifica- 
tions of the statute and making the test in the manner required by the statute, 
is competent in a prosecution for driving a motor vehicle while under the in- 
fluence of intoxicating liquor, but for the test to cast any light on defendant’s 
condition at the time of the offense it must have been timely made and the 
defendant must not have consumed alcohol between the occurrence in question 
and the time of the test, since the Breathalyzer can measure the amount of 
alcohol in a person’s bloodstream only as of the time the test is given. G.S. 
20-138, G.S. 20-189.1. Ibid. 

The provision of G.S. 20-139.1 that a competent Breathalyzer test show- 
ing .1 per cent or more by weight of aleohol in a person’s blood should raise 
the “presumption” that such person was under the influence of intoxicating 
liquor does not create a conclusive presumption or compel the jury to find 
the fact of intoxication in the absence of evidence that such person was not 
intoxicated but merely creates a permissible inference or a prima facie case 
authorizing the jury to find the fact of intoxication. /bid. 

Presumption created by G.S. 20-139.1 merely authorizes, but does not com- 
pel, an affirmative finding. Jbdid. 

The State’s evidence held amply sufficient to be submitted to the jury 
upon the charge that defendant operated a motor vehicle on a public highway 
while under the influence of intoxicating liquor, even without testimony of the 
results of a Breathalyzer test given defendant. S. v. Jent, 652. 

The provisions of G.S. 20-189.1 that a competent Breathalyzer test show- 
ing a concentration of .1 per cent or more by weight of alcohol in a person’s 
bloodstream should create a presumption that a person was under the in- 
fluence of intoxicating liquor, merely authorize, but do not compel, a jury to 
find that the person in question was intoxicated, and it is error for the court 
to charge the jury that the presumption created by the statute places the 
burden upon defendant to rebut the presumption. Jbid. 


§ 74. Instructions in Prosecutions for Driving Under the Influence of 

Intoxicating Liquor, 

Defendant’s testimony was to the effect that he had drunk a small quan- 
tity of intoxicating liquor shortly before the accident in question and that be- 
tween the time of the accident and the making of a Breathalyzer test he 
drank a quantity of intoxicating liquor. The State introduced in evidence the 
result of a Breathalyzer test made within an hour of the collision showing a 
concentration of .2 per cent of alcohol in defendant’s bloodstream. Held: An 
instruction as to the presumption created by the statute, without charging the 
jury that such presumption does not preclude them from finding that defend- 
ant was not intoxicated, and without applving the law to defendant’s evidence 
by instructing the jury that if they found that defendant had drunk a quan- 
tity of intoxicants after the collision the Breathalyzer test would create no 
presumption that he was under the influence of intoxicants at the time of the 
collision, is prejudicial error. S. v. Cooke, 644. 

The provisions of G.S. 20-139.1 that a competent Breathalyzer test show- 
ing a concentration of .1 per cent or more by weight of alcohol in a person's 
bloodstream should create a presumption that a person was under the in- 
fluence of intoxicating liquor, merely authorize, but do not compel, a jury to 
find that the person in question was intoxicated, and it is error for the court 
to charge the jury that the presumption created by the statute places the 
burden upon defendant to rebut the presumption. S. v. Jent, 652. 
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§ 76. Failing to Stop After Accident — “Hit and Run Driving.” 


Knowledge by a motorist that he had struck a pedestrian is an essential 
element of the offense of failing to stop and give such pedestrian aid. S. v. 
Glover, 319, 

Testimony of a motorist that he had been drinking rather heavily, that, 
when he ran off the road in passing another vehicle with blinding lights, he 
looked up and saw a pedestrian in the vicinity of his truck or out in front of 
him, but that after he overturned he did not see the pedestrian, together with 
evidence that the pedestrian was Seriously injured and that defendant fled the 
scene, is held sufficient to be submitted to the jury in a prosecution under 
G.S. 20-166(a) (c). Ibid. 


BAILMENT. 


§ 1. Nature and Requisites of the Relationship. 


An agreement under which one party stores the boat of another and 
looks after it during the winter creates a bailment. Pennington v. Styron, 80. 


§ 8. Liabilities of Bailee to Bailor. 


A party keeping and looking after a boat during the winter months under 
agreement with the owner is not an insurer but is liable for injury to the 
chattel as a result of ordinary negligence; but the fact that he does not return 
the boat to the owner at the end of the term or returns it in damaged con- 
dition makes out a prima facie case of actionable negligence. Pennington v. 
Styron, 80. 

If the bailee agrees to store the chattel in a definite place and breaches 
the agreement by moving the chattel to some other place, the bailee assumes 
absolute liability for damage to the chattel occurring at the place he removed 
it, irrespective of the question of negligence. Ibid. 

The evidence tended to show that plaintiff left his boat with defendant 
under an agreement that defendant would keep it and look after it during 
the winter months. There was conflicting evidence as to whether defendant 
had the right under the agreement to remove the boat from one of defendant’s 
slips to another, and the evidence disclosed damage to the boat while it was 
in a slip to which defendant had removed it. Held: The bailee was absolutely 
liable, regardless of negligence, if the removal of the boat was in breach of 
contract, and an instruction making defendant’s liability in such instance de- 
pendent on negligence to any degree, must be held for error, Ibid. 


BILL OF DISCOVERY. 


§ 4. Introduction of Evidence Elicited on Examination. 

Where plaintiff examines defendant adversely prior to trial, the defend- 
ant is entitled to introduce the record of his own examination at the trial. 
Watson wv. Stallings, 187. 


BOATING. 


A party keeping and looking after a boat during the winter months under 
agreement with the owner is not an insurer but is liable for injury to the 
chattel as a result of ordinary negligence; but the fact that he does not re- 
turn the boat to the owner at the end of the term or returns it in damaged 
condition makes out a prima facie case of actionable negligence, Pennington 
v. Styron, 80. 

The evidence tended to show that plaintiff left his boat with defendant 
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under an agreement that defendant would keep it and look after it during the 
winter months. There was conflicting evidence as to whether defendant had 
the right under the agreement to remove the boat from one of defendant’s 
slips to another, and the evidence disclosed damage to the boat while it was 
in a slip to which defendant had removed it. Held: The bailee was absolutely 
liable, regardless of negligence, if the removal of the boat was in breach of 
contract, and an instruction making defendant’s liability in such instance de- 
pendent on negligence to any degree, must be held for error. Ibid. 

An agreement under which one party stores the boat of another and looks 
after it during the winter creates a bailment. Jbid. 


BROKERS AND FACTORS. 


§ 3. Powers and Authority of Broker or Factor. 


Defendant’s evidence was to the effect that he signed the contract for the 
purchase of the property in question in reliance upon the representation of 
plaintiff's real estate agent that the property was zoned for business pur- 
poses, and that both defendant and the agent acted pursuant to their mis- 
taken belief that this representation was true when in fact it was false. Held: 
The evidence supports rescission of the contract for mutual mistake, since it 
would be unconscionable to allow plaintiff to profit by defendant’s reasonable 
reliance upon the unintentional false representations made by plaintiff’s agent 
in her negotiations in his behalf with defendant. Whether the unauthorized 
representation of the broker could be the basis of an action for damages 
against plaintiff is not presented. MacKay v. McIntosh, 69. 


BURGLARY AND UNLAWFUL BREAKINGS. 


§ 1. Burglary. 

In order to constitute burglary it is not necessary to show physical dam. 
age to a door or window, but it is sufficient to show a mere opening of an 
unlocked door or the raising or lowering of an unlocked window. S. v. Tippett, 
588, 


§ 2. Breaking and Entering Otherwise Than Burglariously. 


Evidence held sufficient to support verdict of nonburglarious entry. S. v. 
Fikes, 780. 


§ 4. Sufficiency of Evidence and Nonsuit. 

The evidence held sufficient to overrule nonsuit in this prosecution of de- 
fendant for felonious breaking and entering. G. S. 1454. S. v. Worthey, 444. 

Nonsuit held correctly denied in this prosecution for burglary in the first 
Gegree upon evidence sufficient to support a finding that the dwelling house 
in question was broken and entered into at nighttime with the intent to com- 
mit a felony specified in the bill of indictment, together with ample circum- 
stantial evidence tending to identify defendant as the perpetrator of the 
offense, 8S. v. Tippett, 588. 

The State must prove that defendant, at the time of breaking, had the 
intent of committing a felony specified in the indictment, and defendant’s com- 
mission of a felony conceived after the breaking will not support conviction 
of burglary; nevertheless, defendant’s intent may be found by the jury from 
evidence as to what defendant did within the house after breaking, and evi- 
dence that defendant actually commitied after the breaking the felonies speci- 
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fied in the indictment, while not conclusive of the requisite intent, is evidence 
from which such intent may be inferred. Jbdid. 


Stipulations by defendant that he owned keys found upon the floor of the 
dwelling immediately after an intruder had fled therefrom upon being appre 
hended after feloniously breaking and entering, is alone sufficient to support a 
finding that defendant was the intruder. Jbid. 


In order to establish that the breaking and entering occurred at nighttime 
it is not required that the actual entry be observed by an eve witness, but it 
is sufficient, in the absence of evidence to the contrary, that his presence in 
the building was first discovered during hours of darkness. Ibid. 

Evidence held sufficient to support verdict of nonburglarious entry. S. +. 
Fikes, 780. 

Evidence that a specified building was feloniously broken and entered 
and a safe located therein damaged, with testimony of an eyewitness that he 
saw defendant running from the vicinity of the building shortly after a police 
car arrived on the premises, and that the fingerprints of another who was 
seen by another witness running from the vicinity of the building at the same 
time were found on defendant’s automobile, held sufficient to overrule de- 
fendant’'s motion for nonsuit. S. v. Lakey, 786. 


§ 6. Verdicts and Instructions as to Possible Verdicts. 


The evidence tended to show that defendant was apprehended in a build- 
ing containing personal property and that screens had been torn off two 
windows of the building. The evidence of defendant’s intent to commit a 
felony was entirely circumstantial and was not conclusive on the point. Held: 
It was error for the court to fail to submit the question of defendant’s guilt 
of the lesser degree of the crime of breaking and entering without intent to 
commit a felony or other infamous crime. S. v. Worthey, 444. 


When all the evidence tends to show that the dwelling broken and entered 
during the nighttime was actually occupied at the time, the court is not au- 
thorized to submit the question of defendant’s guilt of burglary in the second 
degree. S. v. Tippett, 588. 

Evidence which tends to show that the occupants of the dwelling in 
question were present in the house during the evening and night except for a 
half hour period after 11:00 p.m. and retired without going into one of the 
bedrooms, and that defendant was in the house less than an hour thereafter, 
held to require the submission to the jury of the question of defendant’s guilt 
of burglary in the second degree, since, under the evidence defendant might 
have entered the dwelling while it was unoccupied. /bid. 


CANCELLATION AND RESCISSION OF INSTRUMENTS. 


§ 4. Cancellation and Rescission for Mutual Mistake. 


Defendant’s evidence was to the effect that he signed the contract for 
the purchase of the property in question in reliance upon the representation 
of plaintiff’s real estate agent that the property was zoned for business pur- 
poses, and that both defendant and the agent acted pursuant to their mis- 
taken belief that this representation was true when in fact it was false. 
Held: The evidence supports rescission of the contract for mutual mistake, 
since it would be unconscionable to allow plaintiff to profit by defendant’s rea- 
sonable reliance upon the unintentional false representations made by plain- 
tiff’s agent in her negotiations in his behalf with defendant. MacKey v. Me- 
Entosh, 69. 
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§ 18. Liability for Injury to Passengers. 

A carrier is under duty to exercise the highest degree of care consistert 
with the practical operation of the business to provide for the safety of its 
passengers, and is under duty to protect a passenger from an assault by a 
fellow passenger when the carrier has knowledge, express or implied, of the 
danger of the assault; however only knowledge or notice to its employees may 
be imputed to the carrier, and the driver of a bus, whose attention is pri- 
marily demanded in operating the vehicle, can be charged with knowledge of 
acts of his passengers only when such acts are so unusual as to come to his 
attention under the exceptional circumstances. Leake v. Coach Co., 669. 

Evidence held insufficient to show that bus driver had reasonable ground 
to anticipate assault by one passenger on another. Ibid. 


CONSTITUTIONAL LAW, 


§ 1. Supremacy of Federal Constitution. 

The Fourth Amendment to the Federal Constitution is binding on the 
States by virtue of the Fourteenth Amendment to the Federal Constitution, 
and the limitations of the Fourth Amendment apply to warrants of arrest as 
well as to search warrants. S. v. Matthews, 35. 

An act of Congress pursuant to the Constitution of the United States is 
the supreme law of the land, and in case of a conflict between such act and 
the laws of this State, the act of Congress and the decisions of the U. S. Su- 
preme Court construing such act, control. Bouligny, Inc., v. Steelworkers, 160. 


§ 6. Legislative Powers in General. 

The iegislative power is supreme over the public purse, and moneys paid 
into the hands of the State Treasurer by virtue of State law become public 
funds which may be disbursed only in accordance with legislative authority. 
S. v. Davis, 1. 

The General Assembly may provide that the proof of one fact shall be 
deemed prima facie evidence of a second fact, provided there is such relation 
between the two facts in human experience that proof of the first may rea- 
sonably be deemed some evidence of the existence of the second. Milk Com- 
mission v. Food Stores, 3238. 

The use of a “loss leader” as a competitive device in the retail grocer7 
business is not generally unlawful and may not generally be restrained unless 
in violation of a contract permitted under the Federal Fair Trade Act, and 
in this State the Legislature has not prohibited such practice as contrary to 
publie policy, and such determination is as binding on the courts of this State 
as a contrary legislative determination is binding on the courts of other states 
having such legislative policy. bid. 


§ 10. Judicial Powers. 


The primary purpose of the Amendment to Article IV of the State Con- 
stitution is to establish a unified judicial system, and the General Assembly 
has no power to establish or authorize any courts other than as permitted by 
this Article. Constitution of North Carolina, Art. IV, § 1. 8S. v. Matthews, 55. 

While every presumption will be indulged in favor of the constitution- 
ality of a statute, when a statute is clearly in excess of the authority veste'l 
in the General Asseinbly, it is the duty of the Court to declare the act un- 
constitutional. Ibid. 

G.S. 160-20.1 and Chapter 1093, Session Laws of 1963, purporting to ccn- 
fer judicial powers on persons who are not officers of the General Court of 
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Justice and who were not vested with judicial power on November 6, 1962, 
are void, and a “desk officer” appointed by the chief of police of a municipality 
may not issue a warrant of arrest, even in thoSe instances in which the com- 
plainant is a private citizen and has no connection with any law enforcement 
agency, since these statutes exceed the limitations placed upon the power of 
the General Assembly by Article IV of the State Constitution. Ibid, 

All officials authorized to issue warrants by statutes in force on November 
6, 1962, may continue to issue warrants until district courts are established 
in the district. [bid. 


€& 18. Right of Free Press, Speech and Assemblage. 


Even though the First Amendment to the Federal Constitution applies 
to state action by virtue of the Fourteenth Amendment, the constitutional 
guarantee of freedom of speech and of the press affords no protection against 
an action for libel or slander uttered with actual malice and resulting in actual 
damage. Bouligny, Inc., v. Steelworkers, 160. 


§ 23. Rights and Interests Protected by Due Process Clause. 


Since one of the burdens of an attorney is to render gratuitous services 
to an indigent when appointed by the court to do so, an attorney appointed 
to represent an indigent may not complain that his constitutional rights under 
the Equal Protection and Due Process Clauses of the Federal Constitution 
were violated because of the fact that he received no or inadequate compen- 
sation for services rendered to an indigent. S. v, Davis, 1. 

The State Milk Commission has statutory authority to fix a uniform rate 
for the transportation of milk from farm to the processing plant and to main- 
tain a fair price to the producer, and such statutory provisions have reason- 
eble relationship to the assurance of an adequate supply of wholesome milk, 
and are constitutional. Milk Commission v. Food Stores, 328. 


§ 24. Requisites of Due Process. 
Requirement that insurer doing business in this State issue proportionate 
share of assigned risk policies is constitutional. Jones v. Insurance Co., 454. 
A judgment in personam against a defendant served by publication is 
void as violating due process, which requires actual notice and an opportunity 
to be heard. Flcek v. Fleek, 736. 


§ 29. Right to Trial by Duly Constituted Jury, 

The statutes permitting persons within the classifications enumerated to 
be excused from jury duty upon application for exemption are constitutional 
and valid. S. v. Oxrentine, 412, 


§ 30. Due Process in Trial in General. 


Record held not to disclose violation of defendant’s constitutional right 
to speedy trial. 8S. v. Smith, 289. 


§ 81. Right of Confrontation and Time to Prepare Defense. 


Where a trial is terminated prior to verdict at the instance of defendant, 
the testimony of a witness at such trial, with full cross-examination, taken in 
open court and properly attested, is properly admitted in evidence at the sub- 
sequent trial when the witness is then on military duty outside the boundaries 
of the United States. The admission of such testimony does not violate defend- 
ant’s right of confrontation. S. v. Prince, 769. 

In a prosecution for aiding and abetting, the admission of the record 
showing that the co-defendants had pleaded guilty to the offense deprives the 
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defendant of her right of confrontation, since defendant is not bound by her 
co-defendant’s pleas and is entitled to cross-examine them, the burden being 
upon the State to prove that the co-defendants had committed the offense anc 
that defendant had aided and abetted them therein. S. v. Jackson, T73. 


§ 32. Right to Counsel. 


A defendant has no constitutional right to be represented by counsel at a 
hearing to determine whether his probation should be revoked for his wilful 
violation of a lawful condition of probation, and G.S. 15-4.1 is not applicable. 
S. v. Hewett, 348. 


§ 33. Right of Accused not to Incriminate Self. 


The State may require defendant, under valid arrest, to change his 
clothes and to take from him the clothing which he wore at the time of his 
arrest immediately after the commission of the alleged offense, and introduce 
such clothing in evidence, the clothing being competent for the purpose of 
identification. S. v. Tippett, 588. 


§ 36. Cruel and Unusual Punishment. 


Sentences which do not exceed the limits fixed by the applicable statutes 
cannot be considered cruel or unusual in the constitutional sense. S. v. Greer, 
148. 

A sentence which does not exceed the maximum prescribed by the applic- 
able statute cannot be considered cruel and unusual punishment in the consti- 
tutional sense. S. v. LePard, 157. 


&§ 37. Waiver of Constitutional Guarantees. 


A person may consent to a search of his premises, and such consent will 
render competent evidence obtained by the search, but the presumption is 
against the waiver of the constitutional right to be free from unreasonable 
searches and seizures. and the burden is upon the State to establish unequi- 
vocally that the consent was voluntarily, freely and intelligently given, free 
from coercion, duress or fraud. 8. v. Little, 234. 


CONTEMPT OF COURT. 


§ 2. Direct or Criminal Contempt. 

Criminal contempt must be based on acts already accomplished, committed 
in the actual or constructive presence of the court which tended to interfere 
with the administration of justice; civil contempt must be based on acts con- 
stituting a wilful violation of a lawful order of the court, continuing in nature. 
so that punishment is for the purpose of preserving and enforcing the rights 
of private parties to suits and to compel obedience to orders and decrees made 
for their benefit. The distinction between civil and criminal contempt is ma- 
terial, since there is a difference in procedure, punishment and review. Rose’s 
Stores v. Tarrytown Center, 206. 


§ 3. Civil Contempt — Refusal to Obey Lawful Orders of the Court. 
Where neither party appeals from a valid temporary restraining order is- 
sued in the cause, both parties are bound to respect the terms of the order. 
Rose’s Stores v. Tarrytown Center, 206. 
Criminal contempt must be based on acts already accomplished, committed 
in the actual or constructive presence of the court which tended to interfere 
with the administration of justice; civil contempt must be based on acts cou- 
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stituting a wilful violation of a lawful order of the court, continuing in nature, 
so that punishment is for the purpose of preserving and enforcing the rights 
of private parties to suits and to compel obedience to orders and decrees made 
for their benefit. The distinction between civil and criminal contempt is ma- 
terial, since there is a difference in procedure, punishment and review. Ibid. 


§ 6. Hearings on Orders to Show Cause, Findings and Judgment. 

Evidence held sufficient to support finding that defendant wilfully violated 
terms of prior restraining order. Rose’s Stores v. Tarrytown Center, 206. 

Where a prior restraining order issued in the cause enjoins defendant 
from interfering with the use of a driveway to a service entrance of plaintiff’s 
store, an order entered by the court, upon the hearing of an order to show 
cause, requiring a canopy constructed by defendant over the driveway to 
be raised from its constructed height and imposing a fine for each day de- 
fendant should fail to raise the canopy after the time limited, held erroneous 
in the absence of evidence that the canopy as constructed interfered in any 
way with the use of the driveway. Jbid. 

Upon the hearing of an order to show cause why defendant should not, 
be held in contempt for wilful violation of a valid court order theretofore 
entered in the cause, the sole question before the court is whether the terms 
of the prior order had been violated by defendant, and the court upon such 
hearing has no authority to modify the order or to exercise affirmative in- 
junctive powers. Ibid. 


§ 7. Punishment for Contempt. 

A completed act in direct disobedience of a restraining order theretofor2 
issued in the cause may be punished for criminal contempt by the imposition 
of a fine not exceeding $50; other acts existing and continuing at the time of 
the order which impede the rights of the parties under such order may be 
punished as civil contempt. Rose’s Stores v. Tarrytown Center, 206. 


§ 8. Appeal and Review. 

The findings of fact by the judge in contempt proceedings are conclusive 
on appeal when supported by any competent evidence, and are reviewable only 
for the purpose of passing on their sufficiency to warrant judgment. Rose’s 
Stores v. Tarrytown Center, 206. 

An order entered in civil contempt to coerce respondent’s obedience to 2 
court order is appealable. Ibid. 


CONTRACTS. 


§ 18. Entire and Divisible Contracts. 

An entire contract is one in which all material provisions are interde- 
pendent and the consideration is entire on both sides; a severable contract is 
one susceptible of division and apportionment and one capable of performance 
in part. Lumber Co. v. Builders, 337. 


§ 26. Competency and Relevancy of Evidence. 

The parol evidence rule does not preclude parol evidence that the parties 
entered into the contract because of a mutual mistake of fact, since such evi- 
Gence does not seek to contradict the writing or to enforce a parol agreement 
but only to show the existence of a mutua] mistake of fact precluding a meet- 
ing of the minds and the formation of a contract. MacKay v. McIntosh, 69. 
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§ 4. Authority and Duties of Stockholders and Directors. 

Liabilities imposed by G.S. 55-32 upon the directors of a corporation are 
in addition to other liabilities imposed by law upon them, and officers and 
directors may be held liable in this State for breach of their fiduciary duties 
to the corporation in failing to preserve and to distribute properly the asses 
of the corporation. Underwood v. Stafford, TO00. 


$ 10. Estoppel of, and Ratification by Corporation of Acts of Officers 
and Agents. 


Evidence tending to show that individuals formed a holding corporation 
which purchased all of the capital stock of an operating corporation shorily 
after such individuals had made a contract of employment on behalf of the 
operating corporation, and that after such acquisition of stock by the holding 
corporation the new board of directors of the operating corporation, with fuil 
knowledge of the contract of employment, accepted services rendered under 
the contract and by resolution of its new board of directors fixed the salary 
of the employee, is sufficient to support a finding that the operating corporation 
ratified the agreement so as to be bound thereby. McCrillis v. Enterprises, 637. 

While a corporation may not ratify an agreement made in its name prior 
to its incorporation, if, after incorporation, it accepts the benefits of the agree- 
ment through action of its board of directors with full knowledge of the terms 
of the agreement, the corporation may be held to have adopted such contract 
so as to be bound thereby. Jbid. 


§ 12. Liability of Officers and Agents to Third Persons for Neglect of 
Duties, Mismanagement, Frand, Etc. 


Plaintiff recovered judgment against a corporation and execution on the 
judgment was returned unsatisfied. Plaintiff instituted this action against the 
officers, directors and stockholders of the corporation alleging that they had 
cominitted a fraud upon the creditors of the corporation by wrongfully ap- 
propriating to themselves all of the assets of the corporation. Held: The 
breach of duty on the part of defendants alleged in the complaint was a duty 
owed primarily to the corporation. and the corporation is a necessary party 
to the suit, and in such suit appointment of a receiver would be appropriate. 
Underwood v. Stafford. T00. 


COURTS. 
§ 2. Jurisdiction of Courts in General. 


The fact that a party does not appeal from a judgment does not preclude 
such party from thereafter attacking the judgment on the ground that the 
court was without jurisdiction to enter the judgment, since jurisdiction can- 
not be conferred upon a court by consent, waiver or estoppel. In re Custody 
of Sauls, 180. 

Jurisdiction of a court over the subject matter may not be conferred by 
the parties by consent, waiver, or estoppel. S. v. Fisher, 315. 

Subsequent to a void order of the Superior Court transferring the cause 
to the Industrial Commission, the plaintiff requested the Commission to hear 
the matter. Held: Plaintiff’s request that the Commission hear the matter 
could not confer jurisdiction on the Commission, since jurisdiction may not 
be conferred on a court by consent, and the order of the Commission dis- 
missing the action cannot constitute res judicata of the plaintiff’s right to 
proceed with the action in the Superior Court. Bryant v. Dougherty, 748. 

A void order purporting to transfer the cause from the Superior Court, 
which had jurisdiction, to the Industrial Commission, which had no jurisdic- 
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tion, does not take the cause out of the Superior Court, and the cause remains 
in the Superior Court so that when a voluntary nonsuit is thereafter entered 
in the Superior Court another action entered within a year is not barred. Jbid. 


§ 3. Original Jurisdiction of Superior Courts in General. 


The Superior Court has no jurisdiction to transfer to another tribunal a 
matter over which the Superior Court has jurisdiction and such other tri- 
bunal has none, and therefore an order of the Superior Court transferring a 
cause within its jurisdiction to the Industrial Commission is void, and such 
order, even though no appeal is entered therefrom, cannot constitute a bar, 
and allegations that such an order constituted res judicata are properly 
stricken on motion. Bryant v. Dougherty, TA48. 


§ 18. What Law Controls — Federal and State Courts. 


The National Labor Relations Act, 29 U.S.C. 141 ete, and the Norris-La- 
Guardia Act, 29 U.S.C. 101, do not deprive the State courts of jurisdiction of 
an action for libel by an employer against a labor union for statements pub- 
lished during the course of a campaign by the union to solicit members and 
become the representative of the employees for collective bargaining; never- 
theless, in such instance a State court may not apply the doctrine of libel per 
se and may render judgment only if the plaintiff alleges and proves not only 
actual malice but some actual damage resulting from the libelous publications. 
Bouligny, Iic., v. Steelworkers, 160. 


§ 20. What Laws Control— Laws of This and Other States, 


The proviso contained in the 1955 amendment to G.S. 1-21 has the effect 
of barring in this State a cause of action arising in another state if, at the 
time of the institution of the action here, the cause is barred in the state in 
which it arose, unless the action originally accrued in favor of a resident of 
this State. Broadfoot v. Everett, 429. 

While an action for wrongful death must be brought by the personal rep- 
resentative, the personal representative is not the real party in interest, and 
therefore the fact that an action for wrongful death is brought by an ancillary 
administrator appointed in this State does not constitute the action one ac- 
cruing to a resident of this State within the meaning of the proviso to G.S. 
1-21. Ibid. 


CRIMINAL LAW. 


§ 1. Nature and Elements of Crime in General. 


A continuous series of acts by a defendant, occurring on the same date 
as parts of one entire plan of action, may constitute two or more separate 
criminal offenses, and if the offenses are separate and occur in different 
counties, the defendant may be tried for each in the county where it was 
committed. &. v. Afidyette, 229. 


§ 7. Entrapment, Compulsion and Governmental Authorization. 


Entrapment is the inducing of a person to commit a crime he did not con- 
template doing. and the setting of a trap to catch a person in the execution 
of a crime of his own conception is not entrapment and is not a defense ex- 
cept in those cases in which the victim consents to the commission of the 
offense and want of consent is an essential element of the offense. S. v. Cole- 
man, 357. 

Entrapment held not available to defendant charged with making indecent 
telephone calls. Ibid. 
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§ 9. Principals in the First or Second Degree; Aiders and Abettors. 


A person who aids and abets in the commission of a crime is guilty as 
an aider and abettor. S. v. Bell, 25. 


§ 10. Accessories Before the Fact. 


A person who counsels, procures or commands another to commit a felony 
is guilty as an accessory before the fact. S. v. Bell, 25. 


§ 15. Venue. 

A continuous series of acts by a defendant, occurring on the same date 
as parts of one entire plan of action, may constitute two or more separate 
criminal offenses, and if the offenses are separate and occur in different 
counties, the defendant may be tried for each in the county where it was 
committed. 8. v. MJdidyette, 229. 


§ 16. Jurisdiction and Venue — Degree of Crime. 


In those counties in which the Superior Court has concurrent jurisdiction 
of misdemeanors, G.S. 7-64, the court first acquiring jurisdiction of a particu- 
lar case retains jurisdiction thereof, subject to appellate review. S. v. Fisher, 
815. 

Warrant was issued in the Recorder’s Court of Columbus County charg- 
ing a misdemeanor. Defendant paid into that court the jury fee and demanded 
a jury trial. Through inadvertence the case was transferred to the Superior 
Court, and defendant moved that the cause be remanded to the Recorder's 
Court. Held: The motion to remand to the Recorder’s Court should have been 
allowed. Ibid. 

Upon poll of the jury. one juror stated he did not assent to the verdict. 
The court instructed the jury that he was going to ask that the jury again 
retire and “consider the case until you reach a unanimous verdict.” Held: The 
instruction might reasonably be construed by a member of the jury that he 
should surrender his well-founded convictions conscientiously held or his free 
will and judgment in deference to the views of the majority, and constitutes 
prejudicial error. S. v. Roberts, 449. 


§ 19. Transfer of Cause to Superior Court Upon Demand in Inferior 
Court for Trial by Jury. 


Where a cause is transferred from the recorder’s court to the Superior 
Court upon defendant’s demand for a trial by jury, defendant may not be tried 
in the Superior Court upon the original warrant, but must be tried upon an 
indictment. S. v. King, T91. 


§ 24. Plea of Not Guilty. 


Defendant’s plea of not guilty places the burden upon the State to prove 
every essential element of the crime charged. S. v. Jackson, T78. 


§ 26. Plea of Former Jeopardy. 


Where defendant is apprehended for speeding in one county and is pur- 
sued by the officer attempting to arrest him into another county where de- 
fendant assaults the officer attempting to arrest him, the offenses are separate, 
and the defendant may be tried upon indictment for violating the motor ve- 
hicle laws in the one county and indicted for resisting arrest in the other 
county, and the plea of double jeopardy is without merit. S. v7. Midyette, 229. 


Trial on an indictment for one offense precludes a subsequent indictment 
for the same offense or any offense included within the first of which defend- 
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ant might have been convicted under the first, or for any offense which the 
State, by averments in the indictment, elects to make in its entirety an es. 
sential element of the offense charged. Ibid. 

Two indictments were returned against defendant, the first charging an 
assault with a deadly weapon, a .22 caliber pistol, upon a named person, a po- 
lice officer, with intent to kill, inflicting serious injuries not resulting in death; 
the second charging defendant with resisting arrest by firing and hitting the 
same officer with bullets from the .22 caliber pistol. Held: The first indictment 
precludes the second, since the State elected to make the second an element 
of the first, and judgment entered upon the second indictment is arrested. 
Tbid. 

The fact that an indictment for burglary in the first degree specifies that 
the felonies defendant intetnded to commit at the time of breaking were lar- 
ceny and rape, does not warrant the deletion from the indictment of the 
charge of intent to commit rape, even though another indictment is pending 
against defendant charging the crime of rape, the question of double jeopardy 
not arising in the trial under the first indictment. S. v. Tippett, 588. 

Defendant’s plea of former jeopardy upon his second trial obtained as a 
result of a post-conviction hearing upon defendant’s petition is untenable. WS. 
au. Mitchell, 758. 


§ 29. Suggestion of Mental Incapacity to Plead, 


The fact that, four years prior to the offense with which defendant is 
charged, defendant had been a patient in a mental hospital, does not require 
the court to order a psychiatric examination of defendant in the absence of 
request therefor or any plea of insanity. S. v. Midyette, 229. 


§ 31. Judicial Notice. 


A court will take judicial notice of the names of streets, squares and 
public grounds of the municipality in which it is sitting. 8S. v. Martin, 286. 


§ 32. Burden of Proof and Presumptions. 


Defendant does not have the burden of proving his defense of an alibi, 
but the burden remains on the State to prove his guilt beyond a reasonable 
doubt. S. v. Lentz, 122. 


The provision of G.S. 20-139.1 that a competent Breathalyzer test show- 
ing .1 per cent or more by weight of alcohol in a person’s blood should raise 
the “presumption” that such person was under the influence of intoxicating 
liquor does not create a conclusive presumption or compel the jury to find the 
fact of intoxication unless sufficient evidence of its non-existence has been in- 
troduced, but merely creates a permissible inference or a prima facie case au- 
thorizing, but not compelling, the jury to find the fact of intoxication. S. v. 
Cooke, 644. 

The provisions of G.S. 20-139.1 that a competent Breathalyzer test show- 
ing a concentration of .1 percent or more by weight of alcohol in a person’s 
bloodstream should create a presumption that a person was under the in- 
fluence of intoxicating liquor, merely authorize, but do not compel, a jury to 
find that the person in question was intoxicated, and it is error for the court 
to charge the jury that the presumption created by the statute places the 
burden upon defendant to rebut the presumption. S. v. Jent, 652, 


§ 33. Facts in Issue and Relevant to Issues in General. 


In this homicide prosecution, the evidence tended to show that deceased 
was fatally shot by defendant when deceased was some eight feet fram de 
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fendant, defendant contending that deceased was reaching for a pistol in the 
pocket of his trousers. Held: Testimony tending to show that deceased had 
suffered an injury while in service and was a partially disabled serviceman 
is immaterial and irrelevant, there being no contention of any physical com- 
bat between them, and such testimony is prejudicial as tending to incite the 
sympathy of the jury. S. v. Johnson, 215. 

The use of a diode device to prevent the originator of a telephone call 
from breaking the connection so that the telephone from which the call orig- 
inated can be identified is to protect the telephone system from abuse by a 
threatening or obscene caller, and use of such device in no way violates the 
prohibition against wiretapping, since it does not involve the interception of 
any communication and the divulgence of its contents by a third person. SV. 
vy. Coleman, 357. 

The State’s evidence tended to show. the felonious breaking and entering 
of a building, and that defendant was seen running from the vicinity of the 
building shortly after a police car arrived on the premises. Another witness 
at a different vantage point testified that he saw an escapee running from the 
vicinity of the building and there was testimony that the escapee’s finger- 
prints were found on defendant’s parked car. Held: It was competent for the 
State to show as relevant circumstances that the escapee was seen running 
from the building and that his fingerprints were found on defendant’s parked 
car. S. vw. Lakey, 786. 


§ 34. Evidence of Defendant’s Guilt of Other Offenses. 


The general rule is that in a prosecution for a particular crime, the State 
eannot offer evidence tending to show that the accused has committed another 
distinct, independent, or separate offense. S. v. Ayeoth, 270. 

In the cross-examination of a codefendant in this prosecution of defend- 
ants for armed robbery, the codefendant made an unresponsive answer dis- 
closing that defendant had been indicted for murder. Held: Under the circum- 
stances of the case withdrawal of the unresponsive answer by the court and 
the court’s instruction to the jury not to consider it. were not sufficient to 
cure its prejudicial effect, and a new trial must be awarded. Jbdid. 


& 40. Evidence and Record at Former Trial or Proceeding, 


Where a trial is terminated prior to verdict at the instance of defendant, 
the testimony of a witness at such trial, with full cross-examination, taken 
in open court and properly attested, is properly admitted in evidence at the 
subsequent trial when the witness is then on military duty outside the bound- 
aries of the United States. The admission of snch testimony does not violate 
defendant’s right cf confrontation. S. v. Prince, 769. 


§ 42. Articles and Clothing Found Near Scene of Crime or in Defend- 
ant’s Possession. 

A baseball bat, identified by an eye witness as the one used by defendant 
in striking deceased, is competent as an exhibit. and there is no requirement 
that the testimony of the witness be corroborated. 8S. v. Fuller, 710. 

Articles of clothing worn by defendant at time of arrest immediately after 
commission of offense are competent in evidence for purpose of identification. S, 
uv, Tippett, 588, 


§ 43. Maps and Photographs. 
Where the prosecuting witness testifies that she fought with defendant 
in resisting armed robbery, photographs showing bruises and injuries to her 
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face, even though made a week or so after the event, are competent for the 
purpose of corroboration, the time interval being explained to the jury. S. wv. 
Lentz, 122. 


§ 48. Silence of Defendant. 

Defendant’s silence in face of an aceusation of guilt cannot be competent 
as an implied admission when the accusation is made during interrogation of 
defendant by officers of the law. To compel defendant to reply to an accusa- 
tion under such circumstances on pain of having his silence considered against 
him would amount to an infringement of his constitutional right not to be 
compelled to incriminate himself. S. v. Puller, 710. 


§ 50. Expert and Opinion Testimony in General. 

A witness’ testimony to the effect that he thought the pistol, identified 
as the one used in the perpetration of the offense, was the one taken from his 
home, but that he could not positively identify it, is competent, the witness’ 
lack of positive identification affecting the weight of his testimony but not its 
admissibility. S. v. Fikes, 780. 


§ 53. Medical Expert Testimony. 

Where a medical expert testifies from his examination of the body of the 
deceased as to the stab wound in the side of the body, it is competent for 
the expert to testify that such stab wound could have produced death. 8S. v. 
Cole, 382. 


§ 55. Breath and Blood Tests. 

A Breathalyzer test made by a person meeting the qualifications of the 
statute and making the test in the manner required by the statute, is com- 
petent in a prosecution for driving a motor vehicle while under the influence 
of intoxicating liquor, but for the test to cast any light on defendant’s condi- 
tion at the time of the offense it must have been timely made and the subject 
must not have consumed alcohol between the occurrence in question and the 
time of the test, since the Breathalyzer can measure the amount of alcohol 
in a person's bloodstream only as of the time the test is given. 8S. v. Cooke, 
644. 

The provisions of G.S. 20-139.1 that a competent Breathalyzer test show- 
ing a concentration of .1 per cent or more by weight of alcohol in a person's 
bloodstream should create a presumption that a person was under the in- 
fluence of intoxicating liquor, merely authorizes, but does not compel, a jury 
to find that the person in question was intoxicated, and it is error for the 
court to charge the jury that the presumption created by the statute places 
the burden upon defendant to rebut the presumption. S. v. Jent, 652. 


§ 65. Evidence of Identity by Sight. 

Ordinarily, the probative force of the testimony of a witness identifying 
defendant by sight is for the jury, but when the State’s uncontradicted evi- 
dence as to the physical conditions makes the testimony of identity inherently 
incredible, the court may properly determine that such testimony has no prob- 
ative force. S. v. Miller, 726. 


§ 67. Testimony of Telephone Conversations, 

The victim of a lewd telephone conversation may testify upon hearing 
the defendant speak at police headquarters after his arrest that the voice she 
had heard over the telephone was that of the defendant, and any lack of as- 
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surance or uncertainty on the part of the witness affects the weight and cred- 
ibility of the testimony but not its admissibility. S. v. Coleman, 357. 

The admission in evidence of the tracing of the origin of a telephone call 
to the residence of defendant by use of a diode device preventing the break- 
ing of the connection by the originator of the call, held not error, an em- 
ployee of the telephone company having testified that he had supervised the 
installation and checked the device prior to the occasion in question, and there 
being testimony of witnesses that after the occasion in question the witnesses 
picked up the telephone and talked to the party called without dialing any 
number, the reliability of the diode device in this specific instance having been 
proven. /bid. 


§ 70. Hearsay Testimony in General. 


Where defendant offers no evidence and the State introduces no evidence 
of any statement made by defendant, the exclusion of cross-examination by 
defendant of a State witness relative to a statement made by defendant to 
the witness cannot be competent for the purpose of corroboration of defend- 
ant or impeachment of any witness for the State, but must be for the pur- 
pose of eliciting a self-serving declaration by defendant, incompetent as hear- 
say, and the court’s ruling sustaining objection to the cross-examination can- 
not be held an expression of opinion concerning defendant’s credibility. 8S. 
v. Tippett, 588, 

The victim’s testimony that he knew defendant was the person who had 
taken his billfold because defendant had admitted taking the billfold held in- 
competent when the record discloses that defendant’s asserted admission was 
made to an officer and that the victim was not even present at the time, and 
the identification of defendant as the culprit being the crucial question, the 
admission of the incompetent hearsay testimony must be held prejudicial. w. 
». Mitchell, 753. 


§ 71. Confessions. 


A statement voluntarily made by defendant is competent when made after 
defendant had been advised of his constitutional right to remain silent, his 
right to have counsel present at the interrogation, and that, if he could not 
afford counsel, counsel would be appointed for him, and warned that anything 
he said could be used against him. S. v. Lente, 122. 


Evidence tending to show that defendant. while at the police station be- 
ing booked for homicide during the change of shifts while officers of his ac- 
quaintance were entering, leaving and standing in the lobby of the station, 
volunteered to several of the officers, without any questioning whatsoever, 
statements to the effect that he shot a named person and hoped that his 
yictim died. held to support findings of the court upon the voir dire that the 
statements were freely and voluntarily made, and the admission of the state- 
ments in evidence was not error. 8S. v. Barber, 222. 

The evidence tended to show that while the investigating officer was in- 
terrogating a person in the room in which the deceased was lying dead, the 
officer asked such person who had shot deceased, and she named defendant, 
whereupon defendant. who was standing at the doorway, stated that he had 
shot deceased. Held: The incriminating statement of the defendant was a vol- 
untary and spontaneous statement made before anyone had been taken into 
custody and prior to any questioning of defendant, and was competent in evi- 
dence. S. uv. Oventine, 412. 


Testimony on the voir dire to the effect that an eye witness accused de- 
fendant of inflicting a mortal injury on the unarmed deceased, and that de- 
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fendant was advised that anything he said or did not say in response could be 
used for or against him, held to render incompetent defendant’s incriminating 
statement in reply, since such statement could not be voluntary in view of the 
fact that defendant was advised that the failure to make a statement mignt 
be used against him. S. v. Fuller, 710. 

Defendant’s incriminating statement made upon interrogation by an offi- 
cer is erroneously admitted when the evidence upon the voir dire discloses 
that the statement was made without defendant having been advised of his 
right to remain silent, his right to the presence of an attorney, and his right 
to have counsel appointed for him if he is unable to employ an attorney, and 
any evidence obtained as a result of such admission is also incompetent. 8S. v. 
Mitchell, 753. 


§ 74. Acts and Declarations of Companions, Codefendants and Cocon- 
spirators. 

In a prosecution for aiding and abetting, the admission of the record show- 
ing that the co-defendants had pleaded guilty to the offense deprives the de- 
fendant of her right of confrontation, since defendant is not bound by her co- 
defendant’s pleas and is entitled to cross-examine them, the burden being upon 
the State to prove that the co-defendants had committed the offense and that 
defendant had aided and abetted them therein. S. v. Jackson, 773. 


§ 79. Evidence Obtained by Unlawful Means. 


Where warrant is not required for search, evidence obtained by search 
without warrant is competent. S. v. Bell, 23. 

The search with the free assent of the owner of a house in which defend- 
ant lived, as established by the owner’s testimony, and the seizure of a gun 
belonging to the owner of the house from a part of the house not assigned to 
defendant, held not to require a search warrant, and the gun was properly ad- 
mitted in evidence upon ballistics identification of it as the one used in the 
commission of the offenses, and defendant’s motion to suppress the evidence 
was properly denied. S. v. Bumpers, 521. 

Defendant’s incriminating statement made upon interrogation by an offi- 
eer is erroneously admitted when the evidence upon the voir dire discloses 
that the statement was made without defendant having been advised of his 
right to remain silent, his right to the presence of an attorney, and his right 
to have counsel appointed for him if he is unable to employ an attorney, and 
any evidence obtained as a result of such admission is also incompetent. S. v. 
Mitchell, 753. 


& 81. Credibility of Defendant and Parties Interested. 

Where defendant offers no evidence and the State introduces no evidence 
of any statement made by defendant, the exclusion of cross-examination by de- 
fendant of a State witness relative to a statement made by defendant to the 
witness cannot be competent for the purpose of corroboration of defendant 
or impeachment of any witness for the State, but must be for the purpose 
of eliciting a self-serving declaration by defendant, incompetent as hearsay, 
and the court’s ruling sustaining objection to the cross-examination cannot 
be held an expression of opinion concerning defendant’s credibility. S. v. Tip- 
nett, 588. 


§ 82. Direct Examination of Witnesses. 


A witness who had identified defendant in her testimony may testify that 
she had told a third person that she was sure she was right in the identi- 
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fication, the testimony being of what the witness herself had said and there- 
fore not hearsay, and it being competent for a witness to correborate herself 
by testifving that she had made the same statement to another and as laying 
the foundation for corroborating evidence from such third party, even though 
the third party is not Jater called as a witness for the purpose of corrobora- 
tion. S. v. Lenty, 122. 


§ 84. Credibility of Witnesses, Corroboration and Impeachment, 


Hyven in the absence of impeachment of the credibility of prosecutrix as 
a witness, the State is entitled to introduce, for the purpose of corroboration, 
evidence of prior consistent statements made by her, and, to corroborate her 
statement that defendant assaulted her with a pistol, testimony of a witness 
that defendant had a pistol in his possession very soon after the attempted 
assault. S. v. Rose, 406. 

A State’s witness testified to the effect that, as a police officer was at- 
tempting to Jock defendant in a cell, defendant threw the officer down, took 
his gun, forced the officer into a cell and shot the officer without saying any- 
thing. Another witness, for the purpose of corroboration, was permitted to 
testify to prior consistent statements of the first witness, but testified further 
that the first witness stated that defendant, before firing the shot, said that 
he “was sorry but he had to do this.” I7eld@: The further testimony did not 
corroborate the first witness and was therefore incompetent for this purpose, 
and was highly prejudicial as tending to establish premeditation and delibera- 
tion. S. v. Fowler, 468. 

It is competent for the State to introduce testimony that its witness had 
previously made substantially the same statement as he had given in his tes- 
timony at the trial for the purpose of corroborating the witness. The fact that 
the statement made to corroborate the witness was not made in the presence 
of defendant and that the witness had not first testified that he had talked 
with the corroborating witness is immaterial. 8. v. JfeLawhorn, 622. 

Where corroborating evidence includes incompetent and prejudicial tes- 
timony of a fact independent of and unrelated to the corroboration, the testi- 
mony is incompetent. S. v. Fuller, 710. 


§ 85. Rule That Party may not Discredit own Witness. 


The introduction by the State of the testimony of a defendant which in- 
cludes an exculpatory statement does not prevent the State from introducing 
other evidence tending to show the facts to be to the contrary in regard to the 
exculpatory statement, and on motion to nonsuit only the evidence favorable 
to the State will be considered. 8. v. Glover, 319. 


8 86. Time of Trial and Continuance. 

A defendant who is a prisoner and against whom a detainer had been 
tiled requesting that he be held to answer the pending charge is entitled under 
the provisions of G.S. 15-10.2, to trial within eight months after he has sent 
written notice to the solicitor of the place of his confinement and request for 
final disposition of the criminal charge, but defendant may not claim the 
benefit of this statute when defendant gives notice to the clerk of the Su- 
perior Court and not to the solicitor, and the solicitor receives no notice of 
defendant’s request. S. v. White, 78. 


§ 87. Consolidation and Severance of Counts for Trial. 


The consolidation of indictments against defendants charged with com- 
mitting like offenses at the same time and place is addressed to the sound 
discretion of the trial court. 8S, v. Wright, 158. 
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Defendant’s motion to consolidate the indictment upon which he was _ be- 
ing tried with another indictment pending against him, is addressed to the dis- 
cretion of the trial court, and the denial of the motion will not be disturbed. 
S. v. Tippett, 588. 


§ 91. Withdrawal of Evidence. 


Whether the admission of incompetent evidence, including an unrespon- 
sive answer of a witness containing incompetent matter, may be cured by the 
withdrawal of such evidence by the court with instruction to the jury not to 
consider it, depends upon the nature of the evidence and the circumstances of 
each particular case. S. v. Aycoth, 270. 

Where testimony admitted over objection is of such an incriminating na- 
ture that its prejudicial effect cannot be erased from the minds of the jury. 
the court’s subsequent instruction to the jury that the jury should not con- 
sider such evidence cannot be held to have cured the error. S. v, Mitchell, 753. 


§ 93. Custody of Defendant or Witnesses, 


Upon the argument of the solicitor to the effect that defendant’s brother, 
who had testified as to the relationship between the prosecutrix and defend- 
ant prior to the alleged criminal assault, would be less likely to tell the truth 
than prosecutrix, the witness jumped up and left the courtroom. The solicitor 
made a comment susceptible to the interpretation that the incident reflected 
upon the witness’ credibility. The court instructed the jury that it should not 
consider matters outside the evidence, and the fact that any person either 
came into or left the courtroom during the argument of counsel should be dis- 
regarded. Held: The incident is not ground for new trial. S. v. Rose, 406. 

Motion to sequester the State’s witnesses is addressed to the sound dis- 
eretion of the trial court, and the refusal of the motion will not be disturbed 
in the absence of a showing of abuse of discretion. S. v. Oxentine, 412. 


§ 94. Conduct and Action of the Court and Expression of Opinion on 
Evidence by Court During Progress of the Trial. 


When the conduct of a witness so requires, the court may admonish him 
not to argue with the solicitor but to answer the questions propounded by the 
solicitor. S. vw. Lentz, 122. 

As one of defendant’s chief witnesses stepped down from the witness 
stand, the court audibly told the witness in the presence of the jury not te 
leave the courtroom, and shortly thereafter the witness was placed in custody 
in the prisoner’s box in plain view of the jury. Held: The incident must have 
resulted in weakening the testimony of the witness in the eyes of the jury and 
constitutes a violation of G.S, 1-180. 8S. v. McBride, 776. 


§ 97. Argument and Conduct of Counsel and Solicitor. 


Where, upon defendant’s objection to the argument of the solicitor that 
he would not believe anything defendant said, the court instructs the jury 
that their beliefs, and not the beliefs or views of the solicitor or of defendant’s 
counsel, were determinative, the argument will not be held for prejudicial 
error. S. v. Rose, 406. 

Upon the argument of the solicitor to the effect that defendant’s brother, 
who had testified as to the relationship between the prosecutrix and defend- 
ant prior to the alleged criminal assault, would be less likely to tell the truth 
than prosecutrix, the witness jumped up and left the courtroom. The solicitor 
made a comment susceptible to the interpretation that the incident reflected 
upon the witness’ credibility. The court instructed the jury that it should not 
consider matters outside the evidence, and the fact that any person either 


N.C] ANALYTICAL INDEX. 843 


CRIMINAL LAW—Continued. 


came into or left the courtroom during the argument of counsel should be 
disregarded. Held: The incident is not ground for new trial. /bid. 

If the solicitor was guilty, in this case, of commenting in his argument 
upon defendant's failure to testify, such impropriety was cured by the court’s 
explicit instruction that defendant’s failure to testify created no presumption 
against him whatsoever, that there was no requirement that defendant testify, 
but that the State was required to prove defendant’s guilt beyond a reasonable 
doubt. S. v. Bumpers, 521, 

The record in this case held not to support defendant’s contention that 
the solicitor commented in his argument upon defendant’s failure to testify. 
S. vu. Fikes, T80. 


§ 99. Consideration of Evidence on Motion to Nonsuit. 


Motion to nonsuit requires that the evidence be interpreted in the light 
most favorable to the State and all reasonable inferences favorable to the 
State must be drawn from it. S. v. Miller, 726. 

On motion to nonsuit in a criminal, as well as in a civil, action the cred- 
ibility of witnesses and the weight to be given their testimony is to be de- 
termined by the jury and not the court, and the court may not enter nonsuit 
on the ground that a witness is unworthy of belief: nevertheless, when the 
vrucial testimony of a witness is irreconcilable with the physical facts 
established by the State’s own uncontradicted evidence, nonsuit should be al- 
lowed. Jbid. 


§ 100. Necessity for Motion to Nonsuit and Renewal. 


By introducing evidence after the State has rested its case, defendant 
waives his motion to nonsuit made prior to the introduction of his evidence, 
and on appeal the correctness of the nonsuit must be determined upon con- 
sideration of all of the evidence favorable to the State. G.S. 15-173. S. vw. 
Prince, T69. 

Failure of defendant to renew his motion for judgment of compulsory 
nonsuit at the close of all the evidence waives his motion made at the close 
of the State’s evidence, and the sufficiency of the evidence is not presented on 
appeal. S. v. Fikes, 780. 


§ 101. Sufficiency of Evidence to Overrule Nonsuit. 


If there be substantial evidence of defendant’s guilt of each essential 
element of the offense charged, regardless of whether the evidence is direct, 
circumstantial. or a eombination of both, defendant’s motion to nonsuit is 
properly overruled, it being for the jury to determine whether the evidence 
eonvinees them of defendant’s guilt beyond a reasonable doubt and whether 
the eircumstantial evidence exeludes every reasonable hypothesis of innocence. 
NS. uv. Bell, 25. 

Circumstantial evidence of defendant’s guilt of larceny held insufficient 
in this case to be submitted to the jury. S. v7. Barnes, 146. 

Circumstantial evidence held insufficient to show that defendant had 
marijuana in his possession, 8. v. Chavis, 306. 

Notwithstanding that the evidence must be considered in the light most 
favorable to the State on motion to nonsuit, there must be legal evidence of 
defendant’s guilt of each essential element of the offense charged, amounting 
to more than a suspicion or conjecture, in order to overrule nonsuit. S. 7. 
Roberts, 655. 

Uncontradicted evidence of physical facts held to render testimony as to 
identity by sight without probative foree. S. v. Miller, 726. 


844 ANALYTICAL INDEX. [276 


If there is circumstantial evidence tending to prove each essential element 
of the offense charged as a logical and legitimate deduction, it is sufficient to 
be submitted to the jury. S. v. Lakey, 786. 


§ 102. Nonsuit for Variance. 
A fatal variance between indictment and proof may be raised by motion 
for nonsuit. S. v. Bell, 25. 


§ 104. Directed Verdict and Peremptory Instructions. 


When the evidence is sufficient to overrule defendant’s motions for nonsuit, 
the evidence is alsa sufficient to overrule defendant’s motion for a directed 
verdict of not guilty, since the motions have the same legal effect. S. v. 
Glover, 319. 


§ 106. Instructions on Burden of Proof and Presumptions. 


Where the evidence is direct and amply sufficient to support the verdict, 
there being no circumstantial evidence before the jury, the failure of the court 
to charge the jury that a reasonable doubt may arise out of the insufficiency 
of the evidence, will not be held prejudicial, the court having correctly defined 
reasonable doubt and charged the jury that the burden was on the State, and 
remained on the State throughout the trial, to prove each essential element 
of the offense beyond a reasonable doubt. S. v. Britt, 416. 


§ 107. Statement of Evidence and Application of Law Thereto. 


The charge of the court in this case is held to declare and explain the 
law arising on the evidence as required by G. 8S. 1-180, and not to contain 
prejudicial error. 8S. v. Barber, 222. 

Where none of defendant’s evidence located him at a place from which it 
would have been impossible for him to have committed the crime, the evidence 
does not raise the question of alibi, and it is not error for the court to fail to 
charge thereon, S. v. McLawhorn, 622. 


§ 109. Instructions on Less Degrees of Crime and Possible Verdicts. 


Where all of the evidence discloses that the offense committed was that 
of armed robbery and the sole question is the identity of defendants as the 
perpetrators of the crime, it is not required that the court submit the ques- 
tion of defendants’ guilt of less degrees of the offense charged. S. v. Lentz, 122. 

The court must submit the question of defendant’s guilt of lesser degrees 
of the crime charged in the indictment when there is evidence which would 
support conviction of such lesser degrees. S. v. Worthey, 444. 


§ 110. Charge on Failure of Defendant to Testify. 


If the solicitor was guilty, in this case, of commenting in his argument 
upon defendant’s failure to testify, such impropriety was cured by the court’s 
explicit instruction that defendant’s failure to testify created no presumption 
egainst him whatsoever, that there was no requirement that defendant testify, 
but that the State was required to prove defendant’s guilt beyond a reasonable 
doubt. S. v. Bumpers, 521. 


§ 112. Charge on Contentions of the Parties. 


The solicitor is entitled to contend in his argument to the jury that the 
evidence would warrant an indictment for a graver offense and that defend- 
ant was fortunate that he was only charged with a lesser offense, and to con- 
tend that defendant was so intoxicated that soon after he committed the 
assault on prosecutrix he passed out, when such contentions arise on the 
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evidence, and it is not error for the court to repeat such contentions of the 
State in its charge to the jury. S. v. Britt, 416. 

If a party desires a fuller statement of his contentions or a charge on a 
subordinate feature, he must aptly tender request therefor. S. v. McCaskill, 
7TS8. 


§ 118. Sufficiency and Effect of Verdict in General. 

The jury’s verdict of guilty of feloniously entering the dwelling of a 
named person held sufficient to support judgment for felonious entry into the 
dwelling otherwise than burglariously with intent to commit larceny, the 
verdict being interpreted in the light of the indictment, the evidence, and the 
charge of the court. S. v. Fikes, 780. 


§ 124. New Trial for Misconduct of or Affecting Jury. 


Motion for a mistrial on the ground of prejudicial publicity in a news- 
paper, held properly denied when the evidence tends to show that no juror 
read or heard of such publicity. S. v. Tippett, 588. 


§ 131. Severity of Sentence, 


Sentences which do not exceed the limits fixed by the applicable statutes 
cannot be considered eruel or unusual in the constitutional sense. S. v. Greer, 
148. 

A sentence which does not exceed the maximum prescribed by the applic- 
able statute cannot be considered cruel and unusual punishment in the econsti- 
tutional sense. S. v. LePard, 157. 


§ 135. Suspended Sentences and Judgments. 


Probation or suspension of Sentenee is not a right granted by either the 
Federal or State Constitutions, but is _ matter of grace conferred by statute 
in this State. S. v. Hewett, 348. 

Probation relates to judicial action before imprisonment, while parole re- 
lates to executive action after imprisonment. Jbdid. 


§ 136. Revocation of Suspension of Judgment or Sentence. 


In this State, a defendant on probation or under a suspended sentence is 
entitled to notice and an opportunity to be heard before the sentence is ac- 
tivated. S. v. Duncan, 241. 

Probation or suspension of sentence is an act of grace to one convicted 
of, or pleading guilty to, a crime, and in a proceeding to revoke probation or 
activate a suspended sentence the conrt is not bound by the strict rules of 
evidence, and the alleged violation of a valid condition of suspension need not 
be proven beyond a reasonable doubt, all that is required being that there be 
competent evidence reasonably sufficient to satisfy the judge, in the exercise 
of his sound judicial discretion, that the defendant had violated a valid con- 
dition of probation or suspension of sentence. bid, 

Where the record recites that defendant was present at a hearing by the 
court on the question of the revocation of probation for conditions broken, 
that the court had before it a verified report of the State probation officer 
stating in detail alleged violations by defendant of the conditions of proba- 
tion, that the court made detailed findings of fact of violations of the condi- 
tions, and the record fails to show thant defendant offered to testify or offered 
any witnesses, or was denied opportunity to cross-examine witnesses of the 
State, the order revoking the probation will not be disturbed. Jbid. 

A proceeding to revoke probation is not a criminal prosecution but is a 
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proceeding solely for the determination by the court whether there has been 
a violation of a valid condition of probation so as to warrant putting into 
effect a sentence theretofore entered, :nd while notice in writing to defendant 
and an opportunity for him to be heird are necessary, the court is not bound 
by strict rules of evidence, and all that is required is that there be competent 
evidence reasonably sufficient to satisfy the judge in the exercise of a sound 
judicial discretion that the defendant had without lawful excuse wilfully vio- 
lated a valid condition of probation. 8. v. Hewett, 348. 

A defendant has no constitutional right to be represented by counsel at 
a hearing to determine whether his probation should be revoked for his wilful 
violation of a lawful condition of probation, and G.S, 15-4.1 is not applicable. 
Ibid. 

Where the record discloses that a bill of particulars setting forth defend- 
ant’s alleged violation of condition of probation was duly Served upon defend- 
ant, and that order revoking probation was not entered until the hearing af- 
ter notice some four days thereafter, no abuse of discretion is shown in the 
refusal by the court of defendant’s motion for continuance. Ibid. 

Defendant was put on probation cn condition that he not engage in in- 
jurious and vicious habits. Upon the hearing to revoke probation there was 
plenary competent evidence that on repeated occasions defendant had threat- 
ened law enforcement officers and had’ wilfully engaged in assaults upon spe- 
cified persons, ete. Held: The evidence supports the court’s finding that de- 
fendant had engaged in injurious or vicious habits in violation of the terms of 
probation and such finding supports the court’s judgment revoking defend- 
ant’s probation. Ibid. 

In determining whether the eviidlence warrants revocation of probation, 
the credibility of the witnesses and the evaluation and weight of their testi- 
mony are for the judge, and, if there is competent evidence in the record to 
support the court’s finding of violation of condition of probation, the fact that 
the court also admitted incompetent hearsay evidence is not fatal, the cru- 
cial findings being supported by competent evidence. Ibid. 


§ 137. Modification and Correction of Judgment in Trial Court. 

A plea of guilty of receiving stolen property knowing it to have been 
stolen is insufficient to support a felony sentence, even though the indictment 
charges defendant with receiving stolen goods having a value of more than 
$200. If there should be a correction of the record proper by appropriate pro- 
ceedings so as to show that defendant pleaded guilty as charged, the court 
could then enter a felony sentence. S. uv. Wallace, 155. 


§ 139. Nature and Grounds of Appellate Jurisdiction of Supreme Court 
in Criminal Cases in General. 


Defendant’s appeal from sentences imposed upon his pleas of guilty, en- 
tered by the court after interrogation disclosed that such pleas were intelli- 
gently. understandingly and intentionally entered, presents for review the one 
question whether error of law appears on the face of the record proper. S. 
vu, Greer, 148. 

The Supreme Court may take 2ognizance er mero motu of a defect ap- 
pearing on the face of the record proper. 8. v. Midyette, 229. 

The Supreme Court will review the record on appeal from a death sen- 
tence with minute care to the end that it may affirmatively appear that all 
proper safeguards have been vouchsafed the defendant. 8. v. Fowler, 468. 

In this homicide prosecution, a witness, in testifying to prior consistent 
statements of the witness for the purpose of corroboration, added incriminat- 
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ing statements which were not in corroboration of the witness but were in con- 
tradiction. The trial judge repeated the incompetent testimony in his charge. 
Held: Defendant having been convicted of a capital offense, the Supreme 
Court will take cognizance of the error ex mero motu, notwithstanding the 
absence of motion by defendant’s counse! to strike the incompetent testimony. 
Ibid. 


§ 151. Conclusiveness of Record and Presumption of Regularity as to 
Matters Omitted, 
The record proper and not the case on appeal controls. S. v. Wallace, 155. 
The record imports verity and the Supreme Court may judicially know 
only what appears of record, and when defendant does not include in the 
record any matter tending to support his ground of objection, he has failed to 
earry the burden of showing error and has failed to make irregularity mani- 
fest. S. v. Duncan, 241. 


§ 152. Form and Requisites of Transcript. 

Where none of the evidence is set out in the record, the appeal must be 
dismissed in the absence of error apoearing on the face of the record proper. 
S. v. Prince, T69. 


§ 154. Necessity for and Form and Requisites of Exceptions and Assign- 
ments of Error in General. 

In the absence of any assignment of error in the record, the judgment 
must be sustained when no error appears on the face of the record. S. v. 
Higgs, 111. 

An exception which appears nowhere except under the assignments of 
error is ineffectual. S. v. Hewett, 348, 


§ 155. Objections, Exceptions and Assignments of Error to Evidence 
and Motions to Strike. 
An assignment of error to the exclusion of evidence should set forth the 
evidence excluded so as to disclose within itself the question sought to be 
presented. S. v. Coleman, 357. 


§ 156. Exceptions and Assignments of Error to Charge. 


A contention that the court failed to charge the jury as required by G.S. 
1-180 is broadside and ineffectual. S. v. AfeCaskiil, 788. 


§ 159. The Brief. 

Exceptions not brought forward in the brief are deemed abandoned. S. 
v. Barber, 222; 8. v. Midyette, 229; S. v. Little, 234; 8. v. Cole, 382; 8S. v. 
Rose, 406. 


§ 160. Presumptions and Burden of Showing Error, and Harmless and 

Prejudicial Error in General. 

The record imports verity and the Supreme Court may judicially know 
only what appears of record, and when defendant does not include in the 
record any matter tending to support his ground of objection, he has failed to 
carry the burden of showing error and has failed to make irregularity mani- 
fest. S. v. Duncan, 241. 


§ 161. Harmless and Prejudicial Error in Instructions. 


The charge of the court. will not be held for error when the charge, con- 
strued contextually, is not prejudicial, 8S. v«. Wright, 158. 
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The charge of the court will be construed contextually, and exceptions to 
excerpts therefrom will not be sustained when the charge is free from prej- 
udicial error when so construed, 8S. v. Blue, 288. 


§ 162. Harmless and Prejudicial Error in Admission or Exclusion of 
Evidence, 


In the absence of objection or motion to strike, the incidental remark of 
a witness, after stating that he knew the defendant, that he had not seen 
him “since he got back from the County Home” will not be held prejudicial, 
since persons other than criminals are sent to the County Home, and such 
statement is not rendered prejudicial upon its repetition in response to further 
question of the solicitor. S. v. Lentz, 122. 

Ordinarily, the admission of incompetent evidence will not be held prej- 
udicial when evidence of the same import is theretofore admitted without ob- 
jection. S. v. Wright, 158. 

Where the record does not disclose what the answer of the witness would 
have been had the witness been permitted to testify, appellant has failed to 
show prejudicial error in the exclusion of the testimony, since the burden is 
upon appellant to show prejudicial error and it cannot be assumed that the 
answer of the witness would have been adverse to him. 8S. v. Blue, 288. 


§ 164. Whether Error Relating to one Count Alone is Prejudicial. 


Where sentences of defendant are made to run concurrently, any error 
relating to the shorter sentence alone cannot be prejudicial. S. v. Hewett, 348. 

Where the jury convicts defendant of a lesser degree of the crime 
charged. any error relating solely to 4s higher degree of the offense cannot be 
prejudicial. S. v. McCaskill, 788. 


CUSTOMS AND USAGES. 


In order for evidence of a custom to be admissible in evidence, the party 
relying on the custom must show that the other party had actual knowledge 
of the custom or that the custom was so general that the other party is pre- 
sumed to have had knowledge of it. Pennington v. Styron, 80. 


DAMAGES. 


§ 10. Punitive Damages. 


Punitive damages may not be twvarded merely for the giving of checks 
returned by the drawee bank marked insufficient funds, since punitive dam- 
ages may not be allowed for simple fraud alone. Nunn v. Smith, 874. 


§ 12. Competency and Relevancy of Evidence on Issue of Compensatory 

Damages. 

Where plaintiff introduces evidence that he suffered nermanently dis- 
figuring scars from sulphuric acid burns resulting from defendant’s negligence, 
the admission in evidence of the mortuery tables on the issue of damages is 
not error, and the court correctly charges on the question of permanent injury. 
Chandler v. Chemical Co., 395. 


DEATH. 


§ 3. Nature and Grounds of Action for Wrongful Death. 


While an action for wrongful death must be brought by the personal rep- 
resentative, the personal representative is not the real party in interest, and 


N.C.] ANALYTICAL INDEX. 849 


DEATH—Continued. 


therefore the fact that an action for wrongful death is brought by an ancillary 
administrator appointed in this State does not constitute the action one ac- 
cruing to a resident of this State within the meaning of the proviso to GS. 
1-21. Broadfoot v. Everett, 429. 


8 6. Expectancy of Life and Damages. 


Eligibility to share in retirement funds is in the nature of delayed com- 
pensation for former years of service and, in an action for wrongful death, 
deceased's right in a retirement fund is competent in evidence on the question 
of damages. Wands v. Cauble, 311. 


DECLARATORY JUDGMENT ACT. 


§ 1. Nature and Grounds of Remedy. 


The Uniform Declaratory Judgment Act affords an appropriate method 
for the determination of controversies relative to the construction and validity 
of a statute, provided there is an actua! or justiciable controversy between 
the parties in respect to their rights under the statute. Woodard wv. Carteret 
County, 55, 

If the complaint in a proceeding under the Declaratory Judgment Act 
states a justiciable controversy and all persons who have a substantial and 
legal protectible interest in the subject matter of the litigation are made 
parties, a demurrer should not be sustained, even though plaintiffs may not 
be entitled to the relief sought, since in Such instance the court is not con- 
eerned with whether plaintiffs have a right to the relief demanded but only 
whether plaintiffs are entitled to a declaration of their rights with respect to 
the matters alleged. Ibid. 

DIEDS. 
§ 19. Restrictive Covenants, 

Since encroachments of businesses and changes in condition outside the 
development are irrelevant to the question of the validity and enforceability 
of restrictive covenants within the development, allegations of encroachments 
outside the area are properly stricken on motion. Lamica v. Gerdes, 85. 

Restrictive covenants are in derogation of the fee and are to be strictly 
eonstrued, but such covenants are not impolitie and may be enforced when 
reasonable and incidental to the enjoyment of the estate conveyed, are not 
contrary to public policy or in restraint of trade, and do not tend to create a 
monopoly. /bid. 

Whether restrictive covenants are personal to the grantor or are a servi- 
tude on the land, enforceable by owners of property in the development, is to 
be aseertained on the facts of each particular case in accordance with the in- 
tent of the grantor and grantee. Joid. 

When the deed expressly provides that the restrictive covenants therein 
contained should run with the land and should be enforceable by any person 
owning or purchasing real estate situate within the development, the cove 
nants are enforceable by the owners of the lots in the development as _ third 
party beneficiaries, irrespective of the existence of a general scheme of de- 
velopment. the intent of the parties thal the covenants should be a servitude 
on the land being clear. J/bid. 

The presence of restrictive covenants in any deed constituting a link in a 
party’s chain of title is notice to such party of the existence of such covenants, 
and the covenants are binding upon him even though the immediate deed to 
him does not contain the restrictions; therefore, where the developer sells a 
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lot subject to restrictions and thereafter the lot is reconveyed to him, and, in 
turn. is conveyed by him by deed not containing the covenants, the land re- 
mains subject to the covenants. Jbid. 


DIVORCE AND ALIMONY. 


§ 1. Jurisdiction and Pleadings in General. 


The courts of this State have jurisdiction of an action instituted by a 
resident plaintiff against a nonresident defendant for divorce, and have power 
in such action to award custody of the children of the marriage when the 
children are within the State, but service by publication cannot support a 
judgment in personam ordering defendant to pay a Stipulated sum per month 
for the support of the children, and motion to quash the order for such pay- 
ments is properly allowed upon defendant’s motion upon special appearance. 
Fleek v. Fleek, 736. 


§ 11. Divorce from Bed and Board on Grounds of Indignities to the 

Person. 

The court, in its charge to the jury upon the nagging of the wife as con- 
stituting such indignities to the person of the husband as to warrant a di- 
vorce a@ mensa et thoro, quoting a picturesque philippic on nagging, capped 
by a quotation from Proverbs as to the difficulty of living with a brawling 
woman. Held: The excerpt from the charge must certainly have been con- 
sidered by the jury as a description of the wife’s behavior, and constitutes 
prejudicial error as an expression of opinion on the facts by the court. Stan- 
back v. Stanback, 497. 


§ 13. Absolute Divorce — Separation. 

In this suit by the wife for divorce on the ground of separation, the hus- 
band’s evidence is held insufficient to warrant the submission of the issue of 
the wife’s wrongful abandonment of him, interposed by him as a defense to 
her action. Campbell v. Campbell, 298. 

After institution by the wife of an action for alimony without divorce the 
husband instituted an action for absolute divorcee on the ground of separation. 
Held: The issues involved and the relief demanded in the respective actions 
are not the same, and the wife’s plea in abatement in the husband’s subsequent 
action for absolute divorcee is properly denied. Fullwood v. Fullwood, 421. 


§ 16. Alimony Without Divorce. 


Even though the court may not ordinarily award alimony in a gross sum, 
the court may, by and with the consent of the parties, direct the husband to 
make monthly payments in a specified sum for a period of ten years or until 
the wife remarries. Mitchell v. Mitcheil, 2538. 

Order held to direct husband to make payments of alimony in accord- 
ance with agreement of parties. Ibid. 


The wife’s action for alimony without divorce, G.S. 50-16, does not abate 
upon the husband’s subsequent institution of an action for absolute divorce, 
and upon determination of the issues iu favor of the wife on conflicting evi- 
dence in her action for alimony, the award of alimony after investigation and 
findings of fact with respect to the financial conditions of both parties, will 
not be disturbed in the absence of error of law. Fullwood v. Fullwood, 421. 

Decree for divorce may be held in abeyance pending determination of 
wife's action for alimony. Ibid. 
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§ 18. Alimony and Subsistence Pendente Lite, 


In hearing a motion for alimony pendente lite, the court has the discre- 
tion to decide in what form he should receive evidence in his efforts to ascer- 
tain the truth. and the action of the court in limiting the evidence of both 
parties to affidavits is within his discretion and will not be disturbed in the 
absence of a showing of abuse, Miller v. Jfiller, 140. 

Where plaintiffs complaint in a suit for alimony without divorce alleges 
that defendant had contributed nothing to her support since a specified date 
and that her earnings as a secretary ere not sufficient to support her ade- 
quately and defray the costs of her suit, her complaint, treated as an affidavit, 
ix sufficient to support the court’s order for subsistence and counsel fees 
pendente lite, and defendant’s contentior that it affirmatively appeared from 
her allegations that she had ample income to meet her needs pending trial is 
not supported by the record. bid. 

In a hearing by the court of plaintiff's motion for subsistence and counsel 
fees pendente lite, it will be presumed that the court found facts from the 
conflicting affidavits and allegations of the pleadings, treated as affidavits, 
sufficient to support its order awarding subsistence and counsel fees pendente 
lite. Ibid. 

The amount of subsistence pendente lite is a matter resting in the sound 
diseretion of the trial court. /bid. 

Affidavits that a married man visited plaintiff at her residence on two oc- 
easions for periods of less than two hours in the early evening, when consid- 
ered with further evidence that the married man and his wife were both 
friends of the plaintiff, are insufficient to support a finding of adultery on the 
part of the plaintiff, and when it is anparent from the record that the judge 
denied plaintiff's application for subsistence and counsel fees pendente lite on 
the ground of adultery, the order denying the relief must be vacated and the 
cause remanded. Jfyers vu. Myers, 263. 

An order of the court directing the husband to make specified payments 
to his wife until the birth of their child, without any provision for payments 
thereafter, expires upon the birth of the child, and upon the hearing of a 
motion for subsistence and counsel fe2s pendente lite made after the birth of 
the child it is error for the court to hold that the prior order should not be 
modified, and the discretionary order of the court that the matter should be 
continued under the prior order will be vacated and the cause remanded, since 
such discretion was not exercised with respect to the controlling factual con- 
ditions. Garner v. Garner, 298. 

The purpose of allowance of fees to the attorneys for the wife is to place 
her on substantially even terms with the husband in the litigation, and under 
the facts of this case the amount allowed to the wife’s attorneys is held not 
to disclose abuse of discretion in view of the affluence of the husband and the 
wife’s lack of funds, the amount of legal work required of the wife’s attorneys, 
and other relevant circumstances. Stanback v. Stanback, 497. 


§ 21. Enforcing Payment of Alimony. 


Allegations that defendant had wilfully refused to make subsistence pay- 
ments as directed by prior judgment of the court, G.S. 50-16, supports plain- 
tiff’s motion that defendant be attached for contempt. placing the burden on 
defendant to show facts constituting justification, and demurrer to the mo- 
tion is improperly sustained when the motion does not allege facts affirmatively 
disclosing conduct relieving defendant of further obligations under the judg- 
ment, and its allegation of a temporary resumption of cohabitation induced by 
fraudulent misrepresentations held insufficient to establish such defense, which 
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should be determined upon plenary hearing on return of the order to show 
eause. Ring v. Ring, 118. 

A contract under which the husband agrees to pay the wife specified sums 
for her support may not be enforced by contempt proceedings even though the 
agreement is approved by the court, but if the court not only approves the 
agreement but orders and directs the husband to make monthly payments for 
the support of the wife in accordance with the agreement, the judgment is en- 
forceable by contempt proceedings, since failure to make the payments is in 
violation of the order of the court. Witchell v. Mitchell, 258. 


§ 22. Jurisdiction to Award Custody and Support. 


The institution of an action for divorce in this State ousts the custody 
jurisdiction theretofore invoked by the filing of a writ of habeas corpus for 
the custody of the children as between the husband and wife, regardless of 
whether the writ of fabeas corpus was entered under G.S. 17-39 or G.S. 
17-39.1. In re Custody of Sauls, 180. 

A judgment awarding the custody of a child under the provisions of G.S. 
17-39 does not oust the jurisdiction of the court to hear and determine a mo- 
tion in the cause for custody of the child in a subsequent divorce action be- 
tween the parties, and the court entering the divorce decree has exclusiv2 
jurisdiction to enter such order respecting the care and custody of the child 
as may be proper. Swicegood v. Swicegood, 278. 

The courts of this State have inrisdiction of an action instituted by a 
resident plaintiff against a nonresideat defendant for divorce, and have power 
in such action to award custody of the children of the marriage when the 
children are within the State, but service by publication cannot support a 
judgment in personam ordering defendant to pay a stipulated sum per month 
for the support of the children, and tinction to quash the order for such pay- 
ments is properly allowed upon defendant's motion upon special appearance. 
Fleek v..Fleek, 736. 


§ 23. Support and Custody. 


Allegations that plaintiff husband paid certain sums to his wife under 
court order solely for the support of the children of the marriage, that the 
wife failed to use the money for the support of the children but used a part 
of it for her sole benefit and had deposited the balance in a savings account 
in her name, fails to state a cause of action, irrespective of allegations of 
fraud, since the facts alleged would viv. rise to a cause of action for the bene- 
fit of the children, but not a cause of action in favor of plaintiff to recover for 
his own benefit the moneys paid for the support of the children. Tyndall v. 
Tyndall, 106. 

The welfare of the child is always the paramount consideration in de- 
termining the right to the child’s custody, and while the courts are reluctant 
to deny either parent all visitation rights, visitation rights should not be per- 
mitted to jeopardize the child’s welfare. Siwicegood v. Swicegood, 278. 

The court, after entering a decree of divoree, directed that the custody 
cf the child of the marriage should remain in the father in accordance with 
a prior decree entered under G.S. 17-39. with visitation rights to the mother. 
Held: The court in the divorce action had jurisdiction to award the custody 
of the child unaffected by the prior order under G.S. 17-89, and it was error 
for the court granting the decree of divorce to award the custody of the child 
without findings of fact from which it could be determined that the order was 
adequately supported by competent evidence and was for the best interest of 
the child. Jbid. 
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Whether the husband should be required to continue to make payments 
for support of his employed son and, if so, the amount thereof, must be in- 
fluenced by whether the son’s employment is merely for a few weeks during 
school vacation or whether the employment is regular and the son is sup- 
porting himself, and the court should find the facts and then enter an appro- 
priate order thereon, Baucom v. Baucom, 452. 

Determination of the right to custody of minor children of the marriage 
is the province of the trial court and not the jury, and the court must decide 
the question upon the evidence before it, and while the verdict of the jury in 
the divorce action may be considered by the court with all other relevant fac- 
tors in determining the question of custody in accordance with the best in- 
terest of the children, the verdict of the jury is not controlling, and it is error 
for the court to so consider it. Stanback v. Stanback, 497. 

The court awarded the custody of the children of the marriage in accord- 
ance with the prior order entered in the cause under the mistaken belief that 
he had to do so in view of the verdict cf the jury in the divorce action. Held: 
A new trial having been awarded in the divorcee action, the order of custody 
will not be altered prior to trial unless for good cause shown earlier consid- 
eration should become necessary, but affer retrial the court must consider the 
question of custody de novo. Ibid. 


EJECTMENT. 


§ 9. Competency and Relevancy of Evidence. 

Where it appears that a surveyor had surveyed the property and tied in 
natural objects and well known corners found by him, with the description in 
plaintiff’s deed, and had prepared a map of his survey, the testimony of the 
surveyor that plaintiff’s land lay to the west of a line drawn on the map is 
based upon his personal knowledge gained from his survey and the natural 
ebjects and corners found by him, and is not merely a statement of plain- 
tiff's contentions. Gahagan v. Gosnell, 117. 


§ 10. Sufficiency of Evidence, Nonsuit and Directed Verdict. 

Where plaintiff introduces mesne conveyances from the State to him and 
introduces evidence tending to fit the land claimed by him to each of the de- 
scriptions in the deeds constituting his chain of title, nonsuit is improvidently 
entered. Gahagan v. Gosnell, 117. 


ELECTIONS. 


§ 2. Qualification of Electors and Registration. 

Complaint held to state cause of action under Declaratory Judgment Act 
to determine validity of apportionment for election of county commissioners. 
Woodard v. Carteret County, 55. 


EMINENT DOMAIN. 


§ 11. Actions to Recover Compensation or Damages. 

Where property subject to a leasehold estate is condemned and appeal 
from the appraisal of the commissioners is taken to the Superior Court, it is 
discretionary with the Superior Court whether to permit a separate trial to 
ascertain the compensation due lessees, and the action of the court in refusing 
to permit separate trials to ascertain the amount due the owners and the 
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amount due the lessees will not be disturbed in the absence of a showing of 
abuse. Durham wv. Realty Co., 681. 


§ 18. Time of Passage of Title. 

Upon the filing of the complaint and the declaration of a taking, to- 
gether with the making of a deposit in court, title and right to immediate 
possession of property condemned by the Highway Commission vests in the 
Commission. Highieay Comiiission v. Myers, 258, 


8 14. Persons Entitled to Compensation Paid. 


Where title to land held by the entirety is transferred to the State High- 
way Commission upon the payment into court of a sum estimated by the 
Commission to be just compensation, such involuntary transfer of title does 
not destroy the estate by the entirety, and the compensation paid by the 
Commission has the status of real property owned by the husband and wife 
as tenants by the entirety, and the wife is not entitled to any part thereof 
unless and until there is a change of status, and there can be no disburse- 
ment for any purpose unless specifically authorized by order of the court en- 
tered after hearing pursuant to notice to all interested parties, Highway Com- 
mission v. Myers, 258, 

Where land subject to a leasehold estate is condemned, lessees are not 
entitled to recover their damage witnout regard to the owner’s recovery, but 
it is proper for the jury to fix the total value of the property and then as- 
certain what part of such total value should be awarded the lessees for the 
condemnation of their leasehold estate, although the fact that the property is 
rented advantageously, or, on the other hand is unrented, is a factor to be 
considered in the determination of its fair market value. Durham v. Realty 
Co., 631. 

A charge that the amount lessees were entitled to recover for the con- 
demnation of their leasehold estate would be the difference between the fair 
market value of the lease for the remainder of the term and the amount of 
rent stipulated in the lease, held not prejudicial error. Jbid. 


EVIDENCE, 


§ 4. Presumptions in General, 

The General Assembly may provide that the proof of one fact shall be 
deemed prima facie evidence of a second fact, provided there is such relation 
between the two facts in human experience that proof of the first may reason- 
ably be deemed some evidence of the existence of the second. Afilk Commission 
v, Food Stores, 328. 


§ 15. Relevancy and Competency of Evidence in General; Res Inter 

Alios Acta, Negative Evidence. 

Intestate was killed while riding ms a passenger in an automobile driven 
by his brother. Held: Testimony of intestate’s aunt tending to show her knowl- 
edge of the driver’s reputation for recklessness is incompetent to show that 
intestate knew of such reputation when he voluntarily rode as a passenger in 
the car driven by his brother. Weatherman v. Weatherman, 180. 


§ 26. Best and Secondary Evidence Relating to Writings. 

In an action based on the recklessness of the driver of an automobile, it 
is improper for counsel to ask a witness whether the witness had knowledge 
of previous convictions of the driver for violations of the motor vehicle stat- 
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utes, since the questions put before <he jury information or claims in violation 
of the best evidence rule. Weatherman v. Weatherman, 180. 


§ 27. Parol or Extrinsic Evidence Affecting Writings. 

The parol evidence rule does not pireclude parol evidence that the parties 
entered into the contract because of 1 mutual mistake of fact, since such evi- 
dence does not seek to contradict the writing or to enforce a parol agreement 
but only to show the existence of a mutual mistake of fact precluding a meet- 
ing of the minds and the formation of a contract. Mackay v. McIntosh, 69. 


§ 28. Hearsay Evidence in General. 


Answers of a witness to questions as to whether the witness had heard 
about prior convictions of a driver for violations of the motor vehicle statutes 
are incompetent as hearsay. Weatherman v. Weatherman, 1380. 


$ 35. Opinion Evidence in General, 

It is competent for a non-expert to testify as to the declivity between the 
unpaved and paved portions of a sidewalk, ascertained by the witness by 
laying one measuring rule upon the surface of the pavement with its end 
projecting over the unpaved walk, and with another rule, measuring the dis- 
tance from the under edge of the first rule down to the surface of the dirt, 
since such measurement requires no greater skill than that possessed by any 
intelligent adult, and the testimony relates to facts within the knowledge of 
the witness and not opinions or conelusions drawn by him from the facts. 
Waters vt. Roanoke Rapids, 48. 


§ 42. Expert Testimony in General; Invasion of Province of Jury. 


Where an expert testifies from his personal examination of the material 
sold by plaintiff and from tests run by the witness on the material just as it 
came from plaintiff, the facts testified te by such expert are based upon his 
personal knowledge and he may testify directly as to his opinion as to de- 
fects in the material, and is not restricted to testimony upon hypothetical 
questions as to such defects. Rubber Co. v. Tire Co., 50. 


§ 43. Competency and Qualification of Experts. 


Where a court permits an expert to testify within the field of his com- 
petency as an expert, it will be assumed that the court found the witness to 
be an expert in such field, and the failure of the court to make a specific 
finding that the witness is an expert is not fatal. Rubber Co. v. Tire Co., 50. 

Even though the court states that he will not grant the request of the 
party that his witness be heard as an expert, the fact that the court thereafter 
permits the witness to testify fully within the field of his competency, amounts 
to a holding by the court that the witness is an expert in such field, and the 
prior statement of the court is not prejudicial. Ibid. 


EXECUTION. 


$ 16. Supplementary Proceedings. 

Judgment creditors may not by supplemental proceedings reach funds 
which the judgment. debtor had validly transferred prior to the institution 
of the judgment creditors’ suits. Nstridge uv. Denson, 556. 


§ 17. Execution Against the Person. 


Execution against the person will lie, G.S. 1-811, only when defendant 
has been lawfully arrested, or the complaint or affidavit alleges facts which 
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would have justified an order of arrest, G.S. 1-410, and it is further neces- 
sary that such facts be judicially determined, since body execution will not lie 
solely upon plaintiff's allegations. Nuxn wv. Smith, 374. 

Evidence held insufficient to support execution against the person. Jbdid. 


MOOD. 


$ 1. Liability of Manufacturer to Consumer. 


Negligence on the part of the lottler is not established by the showing 
that one bottle alone out of some eight million contained a deleterious sub- 
stance. Tedder v. Bottling Co., 301, 

Bvidence in this case held for jury on issue of bottler’s liability to ulti- 
mate consumer on implied warranty. Jbdid. 


§ 2. Liability of Retailer to Consumer, 


The retailer of food sells to the consumer under implied warranty of fit- 
ness for human consumption. and may be held liable by the consumer for 
damages resulting from breach of such warranty. Tedder v. Bottling Co., 301. 


§ 3. Liability of Manufacturer or Wholesaler to Retailer. 


A retailer buying a product for human consumption in a sealed container 
may hold the jobber liable for breach cf implied warranty of fitness, and the 
jobber, in turn, by showing loss, may hold the manufacturer, processor or 
bottler liable. Vedder v. Bottling Co., 301. 


FRAUDULENT CONVEYANCES. 


§ 1. Nature and Scope of Remedy. 


An assignment by a debtor of property to a new corporation without ob- 
ligations of its own, in exchange for stock in the corporation, even though 
such corporation is formed for the purpose of satisfying creditors, held not to 
constitute a voidable assignment even though at the time the debtor was in- 
solvent, since the debtor obtained full value for his property in the form of 
stock, and it is not unlawful for an insolvent debtor to transfer his property 
for other property of a different form. G.S, 23-1. Hstridge v. Denson, 556. 


GUARDIAN AND WARD. 


§ 10. Liabilities of Guardian and Surety. 


A guardian may not be held liable for use of funds of the estate to pro- 
vide necessities of life for the incompetent, even though some other person 
is under legal duty to provide support for the incompetent, but the guardian 
is required to collect such funds from the third person and may be held liable 
to the incompetent’s estate for the amount the estate of the incempetent is re- 
duced by the failure to collect such funds, plus interest. Kuykendall v. Proctor, 
510. 

Where a third person is under legal duty to provide funds for the support 
of an incompetent, which would have provided for the reasonable comfort of 
the incompetent, and the guardian fails to collect such funds, and is able to 
provide the incompetent only with the bare necessities of life from the in- 
competent’s own estate. held. upon the death of the incompetent, her estate 
may hold the guardian liable for the wrong done the incompetent in failing 
to provide the incompetent with reasonable comforts above the bare necessities 
of life. Ibid. 
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§ 3. To Determine Right to Custody of Infants. 


The institution of an action for divorce in this State ousts the custody 
jurisdiction theretofore invoked by the filing of a writ of habeas corpus for 
the custody of the children as between the husband and wife, regardless of 
whether the writ of habeas corpus was entered under G.S. 17-89 or G.S. 17-39.1. 
In re Custody of Sauls, 180. 

A judgment awarding the custody of a child under the provisions of G.S. 
17-39 does not oust the jurisdiction of the court to hear and determine a mo- 
tion in the cause for custody of the child in a subsequent divorce action be- 
tween the parties, and the court entering the divorce decree has exclusive jur- 
isdiction to enter such order respecting the care and custody of the child as 
may be proper. Swicegood v. Swicegood, 278. 

The respective rights of the parents to the custody of their children is 
not absolute and must give way to the controlling consideration of the wel- 
fare of the children, and upon findings supported by evidence that neither 
parent is a fit and suitable person to have the custody of the children, the 
court may award their custody to a third person. Brake v, Mills, 441. 

While the abilities of the respective claimants to provide material com- 
forts and advantages to the child are relevant in determining the custody of 
such child, financial means is of minor significance in comparison with the in- 
tangible attributes and qualities which characterize a good home. Ibid. 

Upon the mother’s petition for the custody of her minor children after 
the award of their custody to their paternal aunt by the court of another 
state. a court of this State may deny the petition for insufficient evidence by 
petitioner that the welfare of the children would be promoted by the change 
ip their custody, and may properly continue the custody in the aunt upon 
findings supported by evidence that such custody is in the best interest of 
the children. J/bid. 


HIGHWAYS. 


§ 9. Actions Against the Commission. 


The State Highway Commission van be sued in tort for negligent injury 
enly insofar as that right is conferred ty the State Tort Claims Act, and that 
Act permits recovery only for injuries resulting from negligent acts of identi- 
fied employees of the Commission and does not authorize recovery for injuries 
resulting from negligent omissions to act, Ayscue v. Highway Commission. 100. 

Evidence held insufficient to show act of negligence so as to support re- 
covery under Tort Claims Act. Jbid. 

In a proceeding against the State Highway Commission under the Tort 
Claims Act it is required that the affidavit identify the employee of the Com- 
mission alleged to have committed the negligent act, and mere allegation that 
a named person was the Commission’s road maintenance supervisor at the 
point of the accident, where the highway was allegedly defective, fails to meet 
this requirement. bid. 


HOMICIDE. 


§ 7%. Defenses of Insanity and Passion. 


The evidence tended to show that the proprietor of a motel ordered five 
Marines to leave the premises after a fight with a sailor, that, pursuant to 
the order, four of the Marines had yniled the fifth Marine to the gate when 
the fifth Marine broke away and started back, unarmed, that the proprietor 
of the motel shot him after he had gone three or four feet, notwithstanding 
there was no reason to believe his companions would not be able to eontrol 
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him. Held: The evidence does not raise the question of provocation sufficient 
to warrant the proprietor in slaying the trespasser. 8. v. MeLawhorn, 622. 


3 10. Defense of Others. 


The right to kill in defense of another cannot exceed such other’s right 
to kill in his own defense, including the requirement of reasonable apprehen- 
sion of death or great bodily harm. 8. v. McLawhorn, 622, 


§ 17. Evidence of Premeditation and Deliberation. 


A State’s witness testified to the effect that, as a police officer was at- 
tempting to lock defendant in a cell, defendant threw the officer down, took 
his gun, forced the officer into a cell #nd shot the officer without saying any- 
thing. Another witness, for the purpose of corroboration, was permitted to 
testify to prior consistent statements of the first witness, but testified further 
that the first witness stated that defendant, before firing the shot, said that 
he “was sorry but he had to do this.” Held: The further testimony did not 
cerroborate the first witness and was therefore incompetent for this purpose, 
and was highly prejudicial as tendinz tu establish premeditation and delibera- 
tion. S. v. Fowler, 468. 


§ 18. Evidence Competent on Question of Self-Defense, 


Where defendant in a homicide prosecution pleads self-defense, he is en- 
titled to show the character of the deceased as a violent and dangerous man, 
and may testify as to incidents of violence in altercations between the de- 
ceased and himself, and may also testify as to specific acts of violence which 
occurred in defendant’s presence or of which he had knowledge in alterca- 
tions between the deceased and third parties, for the purpose of explaining 
and establishing defendant’s reasonable apprehension when deceased advanced 
toward him. S. v. Johnson, 215. 

Where, in support of defendant’s plea of self-defense, he introduces evi- 
dence of the violent and dangerous character of the deceased, the State is 
limited in rebuttal to the general reputation of deceased for peace and quiet, 
and may not elicit evidence of the general good character of the deceased. 
Ibid. 

In this homicide prosecution, the evidence tended to show that deceased 
was fatally shot by defendant when deceased was some eight feet from de- 
fendant, defendant contending that deceased was reaching for a pistol in the 
pocket of his trousers. Held: Testimony tending to show that deceased had 
suffered an injury while in service anG was a partially disabled serviceman 
is immaterial and irrelevant, there being; no contention of any physical com- 
bat between them, and such testimony is prejudicial as tending to incite the 
sympathy of the jury. Jbid. 


§ 20. Sufficiency of Evidence and Nonsuit. 

The State’s evidence tended to show that deceased was stabbed in the 
stomach and a piece of his liver cut out, that the wound necessitated an 
emergency operation, that deceased went into a coma Monday night following 
the stabbing on Sundar, and that deceased remained in a coma with the ex- 
ception of one day until his death some seven weeks thereafter. Held: A 
person of average intelligence would know of his own experience or knowl- 
edge that such a wound is mortal and it was not required that the State 
show by expert testimony that the wound caused death in order to convict 
defendant of manslaughter. S. v. Cole, 382. 

The State’s evidence tending to show that defendant shot and killed the 
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deceased without justification or provocation, as deceased sat in a chair, held 
sufficient to deny defendant’s motions for nonsuit. S. v. Oxentine, 412. 

Testimony of two witnesses for the State that they saw defendant fire a 
pistol and that immediately thereafter deceased fell, mortally wounded, ex- 
claiming that he had been hit, is clearly sufficient to make out a case for the 
jury. S. wv. MeLawhorn, 622. 

Evidence tending to show that defendant, after an altercation, struck the 
unarmed deceased in the back of the head with a baseball bat, that deceased 
was standing with his back to defendant at the time, and that the blow 
caused death, Aeld sufficient to overrule nonsuit in a prosecution for homicide. 
S. v. Fuller, 710. 


§ 22. Instructions in General. 


In a homicide prosecution resulting in defendant’s conviction of voluntary 
manslaughter, the fact that the court in its instruction correctly defined both 
voluntary and involuntary manslaughter will not be held for prejudicial error, 
even though the definition of involuntary manslaughter may not have been 
required. S. v. Cole, 382. 

Evidence held to establish conclusively that death resulted from wound 
inflicted by defendant. bid. 


§ 27. Instruction on Defenses. 

Defendant’s evidence held not to raise questions of provocation or self- 
defense. S. v. McLawhorn, 622. 

Where the State’s evidence tends to show that defendant intentionally 
shot deceased with a deadly weapon, inflicting mortal injury, and defendant 
depends solely on his contention that he did not fire the shot which eaused 
the death, the question of an accidental killing is not presented, and the 
court did not commit error in failing to charge upon defendant’s contention 
of an accidental killing, the court having charged the jury that the burden 
was on the State to prove that defendant intentionally shot deceased in order 
to sustain conviction. Ibid. 


§ 30. Verdict and Sentence. 


Where, in a prosecution for murder in the first degree, the solicitor an- 
nounces that he would not seek a verdict graver than murder in the second 
degree, a verdict of the jury of “guilty as charged” leaves the matter in econ- 
jecture, and the court should require the jury to be more specific. S. v. Fuller, 
710. 


HUSBAND AND WIFE. 


§ 15. Nature and Incidents of Estates by the Entirety, 


Even though rents and profits from an estate by the entirety are owned 
exclusively by the husband, such rents and profits, and even the actual pos- 
session of the land, may be made available for the support of the wife: nev- 
ertheless, sale of land owned by the entirety may not be ordered to procure 
funds to pay alimony to the wife or to pay her counsel fees. Highway Com- 
mission v. Myers, 258. 


§ 17. Termination and Survivorship. 


While an absolute divorce converts an estate by the entirety into a 
tenancy in common, a divorce @ mensa does not do so; however, an estate by 
the entirety can be dissolved by the voluntary joint act of the husband and 
wife, as by conveyance. Highway Commission v. Myers, 258. 
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Where title to land held by the entirety is transferred to the State High- 
way Commission upon the payment into court of a sum estimated by the 
Commission to be just compensation, such involuntary transfer of title does 
not destroy the estate by the entirety, and the compensation paid by the 
Commission has the status of real oroperty owned by the husband and wife 
as tenants by the entirety, and the wife is not entitled to any part thereof 
unless and until there is a change of status, and there can be no disburse- 
ment for any purpose unless specifically authorized by order of the court en- 
tered after hearing pursuant to notice to all interested parties. Ibid, 


INDICTMENT AND WARRANT. 


8 2. Return by a Duly Constituted Grand Jury. 

The statutes permitting persons within the classifications enumerated to 
be excused from jury duty upon avplication for exemption are constitutional 
and valid. S. v. Orentine, 412. 


§ 6. Issuance of Warrants, 

The issuance of a warrant of arrest is a judicial act, and under the 
Fourth and Fourteenth Amendments to the Federal Constitution a warrant 
must be issued in the exercise of judicial power, and a “desk officer” appointed 
by the chief of police is not a neutral and detached magistrate within the re- 
quirement of the Fourteenth Amendment to the Federal Constitution in issu- 
ing a warrant of arrest on the affidavit of a fellow officer. 8. v. Matthews, 35. 

The Fourth Amendment to the Federal Constitution is binding on the 
States by virtue of the Fourteenth Amendment to the Federal Constitution, 
and the limitations of the Fourth Amendment apply to warrants of arrest as 
well as to search warrants. Ibid. 

G.S. 160-20.1 and Chapter 1093, Session Laws of 1963, purporting to con- 
fer judicial powers on persons who are not officers of the General Court of 
Justice and who were not vested with judicial power on November 6, 1962, 
are void, and a “desk officer” appointed by the chief of police of a municipality 
may not issue a warrant of arrest, aven in those instances in which the com- 
plainant is a private citizen and has no connection with any law enforcement 
egency, since these statutes exceed the limitations placed upon the power of 
the General Assembly by Article IV of the State Constitution. Ibid. 


§ 7. Nature, Requisites and Sufficiency of Indictment and Warrant in 
General, 
An order and its supporting affidavit must be considered a single docu- 
ment and constitutes the warrant of arrest, and a fatal defect in the order of 
arrest constitute a fatal defect in the warrant. S. v. Matthews, 35. 


§ 9. Charge of Crime. 

A blank left in the indictment as to the vear the offense was committed 
should be filled in prior to the submission of the indictment to the grand jury. 
S. v. Roberts, 449. | 


§ 10. Identification of Accused. 

A difference between the spelling of defendant’s given names in the in- 
dictment and in defendant’s birth certificate is not fatal, the names coming 
within the doctrine of idem sonans and there being no question of identity, 
and defendant having made no objection or challenge during the trial. S. v. 
Higgs, 111. | | 
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§ 12. Amendment and Waiver of Defects. 


Where fatal defect in the warrant is corrected prior to delivery to the 
officer for service, defendant has no ground for objection. 8S. v. Fetters, 453. 


§ 14. Time of Making of Motions to Quash and Waiver of Defects. 

While a plea of not guilty in a municipal court having jurisdiction waives 
defects with reference to the authority of the person who issues the warrant, 
a motion to quash the warrant made fer the first time in the Superior Court 
on appeal may be determined by the judge of the Superior Court in his dis- 
cretion, and when the trial judge hears the motion in his discretion, the mo- 
tion has the same legal effect as if timely made first in the municipal court 
and later in the Superior Court. S. v. Matthews, 35. 

By pleading to a warrant in a court having jurisdiction of the offense, 
defendant waives any defect incident to the authority of the person issuing 
the warrant, and motion to quash thereafter made is addressed to the discre- 
tion of the trial court. S. v. Blacknell, 105. 


§ 17. Variance Between Averment and Proof. 

Discrepancies in the appellation given by the witnesses to a commercial 
establishment do not constitute a fatal variance when it is apparent that the 
names were used interchangeably by the witnesses to identify the same 
establishment named in the bill of indictment. S. v. Martin, 286. 


Defendants were charged with breaking and entering and larceny from a 
building located at “1720 North Boulevard.” The witnesses referred to the 
location as “1720 Louisburg Road.” /Teld: Averments in the indictment as to 
the address were not descriptive of the offenses, and the bill of indictment be- 
ing specific in describing the property taken, there was no fatal variance, the 
possibility of double jeopardy being obviated by the right to offer extrinsic 
evidence showing that both names were used for the same street. J/bid. 


INJUNCTIONS. 


§ 11. Enforcing Institution or Prosecution of Civil Action or Pro- 
ceedings. 

Injunction will not lie for the purpose of interfering with valid and reg- 
ular statutory procedure before an administrative board, there being ample 
opportunity for a party to redress any injustice by appeal from the final order 
of such board. Elmore v. Lanier, Comr. of Insurance, 674. 


§ 18. Issuance of Temporary Orders Upon a Hearing; Continuance and 

Dissolution of Temporary Orders. 

In an action against the purchasers of the remaining undeveloped lots in 
a subdivision to recover damages and to restrain further violation of a re- 
strictive covenant specifying the minimum square feet of heated floor area 
for each dwelling in the subdivision, order dissolving the temporary restrain- 
ing order theretofore entered in the cause is not reviewable in the absence of 
a showing of abuse of discretion, since it is an interlocutory order which does 
not affect a substantial right of plaintiffs in view of the fact that in the 
event plaintiffs prevail upon the final hearing and it should be determined 
that they are entitled to equitable relief in addition to damages, they would 
have the remedy of mandatory injunction. Currin ov, Smith, 108. 
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§ 4. Control and Management of Estate by Guardian or Trustee. 


The trustee appointed for an incompetent is merely the custodian, man- 
ager or conservator of the incompetent’s estate, and the legal title to the 
property remains in the incompetent, and upon sale of the property under 
order of court the doctrine of equitable conversion will be applied to funds re- 
maining after the death of the incompetent. Grant v. Banks, 4738. 

A guardian may not be held liable for use of funds of the estate to pro- 
vide necessities of life for the incompetent, even though some other person is 
under legal duty to provide support for the incompetent, but the guardian is 
required to collect such funds from the third person and may be held liable 
tc the incompetent’s estate for the amcunt the estate of the incompetent is 
reduced by the failure to collect such funds, plus interest. Kuykendall v. 
Proctor, 510. 

Where a third person is under legal duty to provide funds for the sup- 
port of an incompetent, which would have provided for the reasonable com- 
fort of the incompetent, and the guardian fails to collect such funds, and is 
able to provide the incompetent only with the bare necessities of life from the 
incompetent’s own estate, held, upon the death of the incompetent, her estate 
may hold the guardian liable for the wrong done the incompetent in failing 
to provide the incompetent with reasonable comforts above the bare neces- 
sities of life. /bid. 

INSURANCE. 
8 2. Brokers and Agents. 

Evidence that insurer sent the assigned risk policy in suit ot the producer 
of record of the policy for delivery to the insured and instructed such pro- 
ducer of record to collect from insured the balance due on the annual prem- 
ium, is sufficient to support a finding by the jury that the producer of record 
was a special agent of insurer, and payment by insured of the balance of the 
premium to the producer of record is payment to insurer. Insurance Co. v. 
Hale, 195. 

In a hearing before the Insurance Commissioner of charges against an 
agent in proceedings for the revocation of the agent’s license, the agent havy- 
ing been given more than the 10 day statutory notice, motion for a continu- 
ance and motion for a bill of particulars are addressed to the sound discretion 
of the Commissioner, and the denial ef the motions will not be desturbed in 
the absence of a showing of abuse. Elmore v. Lanier, Comr. of Insurance, 674, 

Proceedings against an insurance agent for revocation of licenses do not 
become moot upon the surrender by the agent of his licenses or their expira- 
tion, since adjudication of the question of the agent’s wrongdoing would affect 
subsequent issuance of license to him. /bid. 


§ 3. Construction and Operation of Policies in General. 

Laws in effect at the time of the issuance of a policy of insurance become 
a part of the insurance contract. and provisions in the policy contrary to the 
statute are void. White v. Mote, 544. 

Policies of insurance are to be liberally construed in favor of insured. Jbdid. 

Statutory provisions in effect at the time of the issuance of a policy be- 
come a part thereof, and policy provisions in conflict with the statute are 
void. Wright v. Casualty Co., 577. 

The insured may accept the benefits of a binder even though he had no 
knowledge that the insurance broker had issued the binder for his protection, 
and delivery of the binder to him is not essential. Wiles v. Mullinagx, 661. 

The extension of credit to the insured for the premium does not destroy 
the effectiveness of a binder. Jbid. 
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In order to be valid, a binder need not be a complete contract, since it is 
merely a memorandum of the most important terms of a preliminary contract 
of insurance, and where the contemplated policy is required by statute, the 
binder is deemed to incorporate all of the terms of the statutory policy, and 
no specific form or provision is necessary to constitute a valid memorandum. 
Ibid. 

Valid binder for compensation insurance cannot be cancelled until after 
statutory notice. Jbid. 


§ 8. Agreements to Procure or Maintain Insurance, 


Where insurance agents are sued for breach of duty to use reasonable 
diligence to obtain insurance coveraz2 in accordance with contractual obliga- 
tions and breach of duty to notify the proposed insured of its failure to ob- 
tain such coverage, the agents are entitled to defend on the ground that in 
fact they did procure insurance in effect at the time of the loss, and, upon 
evidence which would support such finding, to argue such contention to the 
jury and to read to the jury, in the course of the argument, the pertinent 
statute and a decision of the Supreme Court on the question. Wiles vt. 
Mullinar, 661. 

In a suit against insurance agents for their failure to provide insurance 
coverage and their failure to advise the proposed insured of such failure, a 
binder stipulating dates of coverage which do not inelude the date of the 
injury causing the loss is no defense, the question whether the dates as stip- 
ulated in the binder might be reformed for mistake not being presented. Jbid. 

Valid binder for compensation insurance cannot be cancelled until after 
statutory notice. Jbid. 


§ 26. Actions on Life Policies. 


Plaintiff's evidence to the effect that his mother was insured under a 
group policy, that he was named beneficiary therein, and that his mother died 
in the employment, held to make out a prima facie case sufficient to overrule 
nonsuit in the son’s action to recover upon the certificate issued to his 
mother, and the insurer’s contention that it had paid the amount of the in- 
surance to the estranged husband of insured in accordance with its obligations 
under the policy in effect at the time of insured’s death is a matter of de- 
fense upon which insurer has the burden of proof. Clayton v. Insurance Co., 
78. 


§ 47.1. Insurance Against Uninsured Vehicles. 


The statutory requirement that n policy of automobile liability insurance 
issued in this State should provide protection against injury and damage in- 
flicted by an uninsured motorist is remedial and will be liberally construed 
into and form a part of the policy, and policy provisions in conflict with the 
statutory provisions are void. Jfoore v. Insurance Co., 532. 

A policy provision that its uninsured motorist clause should constitute 
only excess insurance over any other similar insurance available to the in- 
3ured person, is contrary to the statutcry provisions of G.S. 20-279.21(b) (8), 
and the personal representative of 9 passenger killed as the result of the 
negligence of an uninsured motorist may recover on such clause, within the 
statutory limits. notwithstanding that the personal representative has there- 
tofore received payment of a part of the claim under another policy of. in- 
surance covering the loss, provided that the recovery under both policies does 
not exceed the actual damages. Jbdid. 

Complaint held to state cause of action against insurer on uninsured mo- 
torist clause. Wright v. Casualty Co., 577. 
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The provisions of Chapter 640, Session Laws of 1961, as certified by the 
Secretary of State, includes “hit and run’ motorists within the protection of 
the compulsory uninsured motorist clause, and is controlling over the 1965 re- 
placement codification, which omitted the provision relating to “hit and run” 
motorists. J bid. 

Since in many cases it is impossible to determine the identity of a “hit 
and run” driver, a provision in an uajnsured motorist clause requiring insti- 
tution of action by the insured against such driver as a condition precedent 
to an insurer’s liability would in most cases defeat recovery against the in- 
surer, and any such provision would be in conflict with the purport of the 
statute and void. Ibid. 

Provision of an uninsured motorist clause stipulating that, upon failure 
of insurer and insured, or insured’s legal representative, to agree as to the 
right of recovery under the clause and if so the amount, the matter should be 
settled by arbitration, in effect, ousts the jurisdiction of the courts and con- 
flicts with the beneficient purposes of the uninsured motorist statute, and is 
void. Jbid. 

Institution of action against the operator or owner of an uninsured ve- 
hicle is not a condition precedent to the right of the administrator of a pas- 
senger in an insured vehicle with wnich the uninsured vehicle collided to re- 
cover for such death under the uninsired motorist clause in the policy. Jbid. 


Where it does not appear from the complaint that insured had rejected 
coverage under the uninsured motorist clause in the policy, G.S. 20-279.21(b) 
(3), demurrer on the ground that insurer had a statement in its file rejecting 
such coverage by insured. which insurer would offer in evidence, cannot war- 
rant the sustaining of a demurrer to the complaint, since matters de hors the 
pleading may not be considered in passing upon the demurrer. Jbid. 


§ 53.2. Construction and Operation of Liability Policies in General. 


In regard to insurance in excess of the amount required by the Vehicle 
Financial Responsibility Act. a policy of insurance is voluntary and the rights 
and liabilities under the policy will be determined by construction of the 
policy agreement: but in regard to assigned risk insurance the policy must be 
interpreted in light of the statutory requirements rather than the agreement 
or understanding of the parties. Insurance Co. v. Hale, 195. 


The Motor Vehicle Financial Responsibility Act is a remedial statute 
and must be liberally construed to effectuate its purpose to provide compensa- 
tion for innocent victims injured by financially irresponsible motorists. Jones 
v. Insurance Co., 454. 

Policy violations which would constitute a valid and complete defense in 
regard to coverage in excess of, or not required by, the Motor Vehicle Finan- 
cial Responsibility Act, do not constitute a defense in regard to compulsory 
coverage required by the statute, and as to compulsory coverage no violation 
of policy provisions by the insured nfter the infliction of damages for which 
insured is legally responsible can exonerate insurer. Jbid. 


§ 54. Vehicles Insured Under Liability Policies. 


The fact that a policy defines the vehicle insured as a “garbage truck” 
and the accident in suit occurred while the vehicle was being used for the 
transportation and operation of a chemical fogging machine, is immaterial, 
the vehicle being identified as to make, year, and model and identification 
number, and there being no clause excluding liability if the vehicle were used 
for any other purpose other than a garbage truck. White v. Mote, 544, 
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8 57. Drivers Insured Under Automobile Liability Policies. 

The fact that a policy of liability insurance issued to a municipality re- 
fers to the insured in its text as an individual rather than a municipal cor- 
poration, is immaterial. White v. Mote, 544. 


§ 59. Risks Covered Under Automobile Liability Policies. 

A policy provision that its uninsured motorist clause should constitute 
only excess insurance over any other similar insurance available to the in- 
jured person, is contrary to the statuatery provisions of G.S. 20-279.21(b) (3), 
and the personal representative of a passenger killed as the result of the neg- 
ligence of an uninsured motorist May recover on such clause, within the stat- 
utory limits, notwithstanding that the personal representative has theretofore 
received payment of a part of the claim under another policy of insurance cov- 
ering the loss, provided that the recovery under both policies does not exceed 
the actual damages. Moore v. Insurance Co., 582. 


§ 60. Notice of Accident to Insurer in Liability Policy. 


Failure of insured under an assigned risk policy to give notice of suit to 
insurer does not avoid liability of insurer to the party injured by the negli- 
gence of insured. Jones v. Insurance Co., 454. 


8 61. Whether Liability Policy is in Force at Time of Accident. 


Where an agent with authority froi insurer to accept the balance due on 
the annual premium on an assigned risk policy accepts from insured the bal- 
ance of the premium on the morning prior to the mailing of the notice by in- 
surer of cancellation of the policy for nonpayment, the attempted cancella- 
tion by insurer is ineffective. Insurance Co. v. Hale, 195. 

Under the 1968 amendment to the Vehicle Financial Responsibility Act, 
insurer must give the Department of Motor Vehicles 15 days notice prior to 
the effective date of cancellation of #n assigned risk policy. Jbid. 


§ 64. Rights of Injured Party Against Insurer Prior to Judgment 

Against Insured. 

Provision of an assigned risk policy that no action should lie against in- 
surer until insured’s liability had besn established by agreement signed by all 
the parties or by final judgment after trial, cannot preclude action against in- 
surer after judgment properly obtained against insured through approved legal 
procedure, as by default, although insurer’s liability may not be predicated on 
a judgment obtained against insured by consent or through collusion. Jones v. 
Insurance Co., 454. 


§ 86. Payment and Subrogation and Rights Against Tort-Feasor. 


Insurer who has paid part of the loss in suit to insured is a proper party 
to an action by the insured against the tort-feasor to recover the loss, and 
upon motion of the tort-feasor, supported by allegations of such payment by 
insurer, the trial court has the discretionary power to order that insurer be 
joined as an additional party. Insurer’s demurrer to the joinder on the ground 
that the complaint did not state a cause of action against it is frivolous. New 
uv. Service Co., 187. 


JUDGMENTS. 


§ 1. Nature and Requisites of Judgments in General. 


The courts of this State have jurisdiction of an action instituted by a 
resident plaintiff against a nonresident defendant for divorce, and have power 
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in such action to award custody of the children of the marriage when the 
children are within the State, but xervice by publication cannot support a 
judgment in personam ordering defendant to pay a stipulated sum per month 
for the support of the children, and 1nction to quash the order for such pay- 
ments is properly allowed upon defencant’s motion upon special appearance. 
Fleek v. Fleck, 736. 

A judgment in personam against a defendant served by publication is 
void as violating due process, which requires actual notice and an opportunity 
to be heard. Ibid. 


€ 18. Direct and Collateral Attack in General. 


Where neither party appeals from a valid temporary restraining order 
issued in the cause, both parties are beund to respect the terms of the order. 
Rose’s Stores v. Tarrytown Center, 206. 


§ 19. Void Judgments. 


Default judgment may not be eniered against one tort-feasor during ex- 
tension of time to answer granted other tort-feasors. Johnson v. McNeil, 127. 

The fact that a party does not appeal from a judgment does not preclude 
such party from thereafter attacking the judgment on the ground that the 
court was without jurisdiction to enter the judgment, since jurisdiction cannot 
be conferred upon a court by consent, waiver or estoppel. In re Custody of 
Sauls, 180. 

The Superior Court has no jurisdiction to transfer to another tribunal 
a matter over which the Superior Conrt has jurisdiction and such other tri- 
hunal has none, and therefore an order of the Superior Court transferring a 
cause within its jurisdiction to the Tudustrial Commission is void, and such 
order, even though no appeal is entered therefrom, cannot constitute a bar, 
and allegations that such an order constituted res judicata are properly 
stricken on motion, Bryant v. Dougherty, T48. 


§ 29. Parties Concluded by Judgment. 


Iven though separate judgments against the employer and the employee 
may be obtained by the injured party for a tort committed by the employee 
in the course of his employment, there may be only one satisfaction for the 
injury, and payment of one judgment extinguishes the other. Bowen v. In- 
surance Co., 486 

An order entered in the cause is not binding on one who was not made a 
party until after the order was entered. Estridge v. Denson, 556. 

Adjudication by the Industrial Con:mmission that the employer was unin- 
sured at the time of the employee’s injury is not conclusive upon insurance 
agents who were not parties to the suit, even though one of them was a wit- 
ness, and does not preclude such agents from asserting in a subsequent suit 
against them by the employer that they had in fact obtained valid insurance 
in effect at the time of the accident. Wiles v. Mullinax, 661. 


§ 80. Matters Concluded by Judgment in General. 

An award of compensation to an employee against his employer and the 
employer’s insurance carrier for an injury arising out of and in the course of 
the employment does not purport to adjudicate the employee’s claim against a 
physician for damages sustained from the negligent treatment of the injury 
by the physician, and therefore allegations setting up the award of the In- 
dustrial Commission as a bar to the action for malpractice are properly stricken. 
Bryant v. Dougherty, 748. 
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§ 47. Payment and Discharge of Judgments. 

Payment of the amount of the judgment to the clerk of the Superior 
Court satisties the judgment, since the clerk is the statutory agent of the 
owner of the judgment and not of the party making the payment. Bowen vw. 
Insurance Co., 486. 


JURY, 


§ 2. Special Venires. 


Motions to quash the venire or tor a special venire from another county 
are addressed to the sound discretion of the trial court, and the refusal of 
the motions will not be disturbed in the absence of a showing of abuse of dis. 
cretion. S. v. Orentine, 412. 


§ 3. Selection, Examination and Personal Disqualifications and Ex- 
emptions. 


The court correctly permits the solicitor to ask prospective jurors whether 
they have scruples against capital puaishment and in the event they express 
such scruples the court correctly excuses them for cause, since the State, as 
well as defendant, is entitled to impartial jurors. S. v. Bumpers, 521. 


LABORERS’ AND MATERIALMEN’S LIENS. 


§ 5. Filing of Claim. 


The claim of lien is the foundation of an action to enforee the lien, and 
if the claim of lien is fatally defective when filed there is no lien, and such 
defect cannot be cured br amendment after the filing period has expired. nor | 
by allegations in an action to enforce the lien. Lumber Co. v. Builders, 337. 

A @aim of lien for materials furnished under an entire and indivisible 
contract for a specified job for a gross contract price need not itemize the ma- 
terials furnished; however, if the contract is divisible, the materials furnished 
must be itemized in sufficient detail to put interested parties, or parties who 
may become interested. on notice as to the materials furnished and the time 
they were furnished and the amount dne therefor, Jbid. 

Allegations that materials were firrished under an entire and indivisible 
contract is a mere conclusion, since whether a contract is entire or divisible 
must be determined by construction of the instrument. J/bdid. 

A claim of lien based on separate statements respectively specifying the 
date materials were furnished and the amount due therefor, but describing 
the materials only as loads delivered on the respective dates. held to disclose 
that the materials were furnished under a severable and not an entire con- 
tract, and the materials were not itemized as required by statute for a valid 
lien. Lbid. 


LARCENY. 


§ 7. Sufficiency of Evidence and Nonsuit. 


Circumstantial evidence of defendant’s guilt of larceny held insufficient in 
this case to be submitted to the jury. S. v. Barnes, 146. 


§ 10. Judgment and Sentence. 


A plea of guilty of receiving stolen property knowing it to have been 
stolen is insufficient to support a felony sentence, even though the indictment 
charges defendant with receiving stolen goods having a value of more than 
$200. If there should be a correction of the record proper by appropriate pro- 
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ceedings so as to show that defendant pleaded guilty as charged, the court 
could then enter a felony sentence. S. v. Wallace, 155. 


LIBEL AND SLANDER. 


§ 1. Nature and Essentials of Cause of Action in General. 


A corporation may maintain an action for libel or slander for words 
which injure it in its credit, in its business good will, or in its relations with 
its employees. Bouligny, Inc., v. Steelworkers, 160. 

While a corporation may not maintain an action for libel or slander of 
its officers, where the published statements complained of charge that the cor- 
poration’s representative did certain things, but, in context, it is clear that the 
accusation was that the things were Gone by the representative in the execu- 
tion of corporate policy, the libel relates to the corporation itself. Ibid. 

Written statements that a corporation did certain acts which would have 
the natural and immediate tendency to cause actual damage to the relation- 
ship between the corporation and its employees are actionable per se. [bid. 

Even though the First Amendment to the Federal Constitution applies to 
state action by virtue of the Fourteenth Amendment, the constitutional guar- 
antee of freedom of speech and of the press affords no protection against an 
action for libel or slander uttered with actual malice and resulting in actual 
damage. Ibid. 

In an action by an employer agaist a labor union for libel growing out 
of a publication by the union in its efforts to organize the employees for col- 
lective bargaining, proof that the labor union made false and malicious state- 
ments having a tendency to injure the employer’s good name and reputation 
in the eyes of its employees or prospective employees would constitute proof 
of the element of actual damages sufficient to permit recovery of nominal dam- 
ages under the National Labor Relations Act. Ibid. 


§ 8. Qualified Privilege. 

Qualified privilege extends to all communications made bona fide upon any 
subject matter in which the party uttering the statement has an interest or 
in reference to which he has some moral or legal duty to perform, in which 
case recovery for false and defamatory words may be had only upon proof 
of actual malice. Bouligny, Ine., v. Steelworkers, 160. 

Statements spoken or published in good faith by a labor union in the 
course of a campaign to solicit members or to establish itself as an authorized 
representative of the employees of a business enterprise are qualifiedly privi- 
leged provided there is a reasonable relation between such objectives and the 
statements made, and such privilege extends to communications between the 
union and prospective members as well as between the union and its mem- 
bers. Jbid. 

Qualified privilege is no defense to an action for libel or slander if the 
false statements were made with actual malice. Ibid. 

Mere vituperation and name ealling by a labor union in its activities to 
solicit members or obtain the right to represent the employees of a business 
cannot be made the basis of an action for libel or slander by the employer. 
Ibid. 

Plaintiff alleged that defendant labor union published false statements 
concerning plaintiff’s treatment of an employee or former employee, which 
statements were made for the purpose of creating, and had the natural ten- 
deney to create, distrust and disloyalty between plaintiff and its employees. 
Held: The burden rests upon plaintiff to prove actual malice in the publica- 
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tion of the defamatory statements, but if the jury finds actual malice by the 
greater weight of the evidence, the fuct that such statements were qualifiedly 
privileged, is no defense. Ibid. 


§ 9. Absolute Privilege. 


The public interest in the free expression and communication of ideas in 
legislative bodies and in judicial proceedings, etc., requires that words spoken 
or published by the participants in such circumstances be absolutely privileged, 
and no action for libel or slander will lie even though the statements be false 
and malicious, but the privilege attaches to the circumstances under which the 
words are used and not to the persons themselves. Bouligny, Inc, v. Steel- 
workers, 160. 


§ 12. Pleadings. 


Privilege is an affirmative defense which must be alleged in the answer. 
Bouligny, Inec., v. Steelworkers, 160. 


§ 16. Damages and Verdict. 


A libel or slander which is actionable per se ordinarily entitles plaintiff 
to recover nominal damages at least, but plaintiff may recover compensatory 
damage only upon proof of both the fact and the extent of damages actually 
suffered by it as a result of the publication, and may recover punitive daim- 
ages only upon proof that the publication was made with actual malice, and, 
even so, the amount awarded as punitive damages rests in the discretion of 
the jury, subject to the limitation that the amount may not be excessively dis- 
proportionate to the circumstances. Bouligny, Inc., v. Steelworkers, 160. 

The Federal decisions do not preclude the recovery of punitive damages 
by an employer in its action for false and malicious libel by a labor union, in 
connection with the union’s efforts to organize plaintiff’s employees, when the 
plaintiff establishes that it has suffered some compensable harm as a result of 
the libel. Ibid. 


LIMITATION OF ACTIONS, 


§ 10. Absence and Nonresidence. 


The proviso contained in the 1955 amendment to G.S. 1-21 has the effect 
of barring in this State a cause of action arising in another state if, at the 
time of the institution of the action here, the cause is barred in the state in 
which it arose, unless the action originally aecrued in favor of a resident of 
this State. Broadfoot v. Everett, 429. 

The purpose of tolling a statute of limitations when defendant is not 
within the state is to prevent a defendant from defeating a claim by absent- 
ing himself from the State, and where, in the state in which the cause of ac- 
tion arose, a nonresident defendant may be served by substituted service upon 
a state official, the statute is not tolled so as to preclude the nonresident de- 
fendant from asserting the benefits of an applicable statute of limitations. 
Lbid. 

This action for wrongful death was based upon an airplane crash oecur- 
ring in the State of Pennsylvania, plaintiff's intestate being a resident of 
Maryland and defendant’s intestate ‘cing a resident of North Carolina. The 
action was not brought until more than a year after cause of action arose, 
and the State of Pennsylvania prescribed a one-year statute of limitations. 
Under Pennsylvania law, defendant was subject to substituted service of 
process, Held: The cause of action veing barred in the state in which it arose, 
the action is barred in this State. Ibid. 
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§ 12. Institution of Action, Discontinuance and Amendment. 

A void order purporting to transfer the cause from the Superior Court, 
which had jurisdiction, to the Industrial Commission, which had no jurisdic- 
tion, does not take the cause out of the Superior Court, and the cause re- 
mains in the Superior Court so that when a voluntary nonsuit is thereafter 
entered in the Superior Court another action entered within a year is not 
barred. Bryant v. Dougherty, TAS. 


§ 15. Agreement Not to Plead the Statute and Estoppel, 

A stipulation of the parties that if the court should find that defendant is 
liable under the policy of insurance sued on, the court should then hear evi- 
dence and rule on the question of damages, waives any plea of the statute of 
limitations to the determination of damages. Moore v. Insurance Co., 532. 


§ 16. Procedure to Set Up the Defense of the Statute of Limitations. 


The question of the bar of the statute of limitations may not ordinarily 
be raised by a demurrer for failure of the complaint to state a cause of action. 
Kuykendall v. Proctor, 510. 


MANDAMUS. 


§ 1. Nature and Grounds of the Writ in General. 

The purpose of mandamus is identical with that of a mandatory injunc- 
tion, and its function is to enforce, but not to establish, a legal right. Sefrit 
». Costlow, 680. 


§ 2. Ministerial or Discretionary Duty. 

Ordinarily, mandamus does not lie to control the exercise of a discretion- 
ary power. Safrit v. Costlow, 680. 

Where more than a year after the effective date of an annexation ordi- 
nance, a municipal corporation has failed to take steps to provide sewerage 
service to the annexed area in accordunce with its plans theretofore filed, the 
owners of property within the territory annexed, while not having the right 
to require any particular type of sewerage system be installed, do have a clear 
legal right to require that the municipality provide a sewerage system which 
will offer them the same benefits as those offered any other property owners 
throughout the municipality. Ibid. 


MASTER AND SERVANT. 


§ 10. Duration of Employment and Wrongful Discharge. 


Plaintiff’s evidence tending to show a contract of employment for a speci- 
fied term at a specified salary, binding on one of defendant corporations by 
ratification and on the other by its a‘loption of the agreement, and that plain- 
tiff was wrongfully discharged prior to the end of the term, is held sufficient 
to overrule nonsuit in plaintiff’s action for damages for breach of the contract 
of employment, defendants’ evidence in contradiction not being considered on 
motion to nonsuit. McCrillis v. Enterprise, 637. 


§ 14. Collective Bargaining and Strikes—~-State and Federal Regu- 
lations, 

The National Labor Relations Act, 29 U.S.C. 141 etc, and the Norris-La- 
Guardia Act, 29 U.S.C. 101, do not deprive the State courts of jurisdiction of 
an action for libel by an employer .gainst a labor union for statements pub- 
lished during the course of a campaign by the union to solicit members and 
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become the representative of the employees for collective bargaining; never- 
theless, in such instance a State court may not apply the doctrine of libel 
ner se and may render judgment ony if the plaintiff alleges and proves not 
chly actual malice but some actual danage resulting from the libelous publi- 
cations. Bouligny, Inc, v. Steelworkers, 160. 

The Federal decisions do not preelude the recovery of punitive damages 
by an employer in its action for fals2 and malicious libel by a labor union, in 
connection with the union’s efforts to organize plaintiff's employees, when the 
plaintiff establishes that it has suffered some compensable harm as a result 
of the libel. Jbdid. 


& 15. Negotiation, Construction and Operation of Labor Contracts. 


An unincorporated labor union may be sued in the courts of this State 
as a legal entity separate and apart from its members, G.S. 1-69.1, G.S. 1-97(6), 
and may be held liable in damages for torts committed by its emplovees or 
agents while acting in the course of their employment. Bouligny, Inc, v. 
Steelworkers, 160. 

Statements spoken or published in good faith by a labor wnion in the 
course of a campaign to solicit members or to establish itself as an authorized 
representative of the employees of a business enterprise are qualifiedly privi- 
liged provided there is a reasonable relation between such objectives and the 
statements made, and such privilege extends to communications between the 
union and prospective members as well as between the union and its mem- 
bers. Ibid. 

In an action by an employer against a labor union for libel growing out of 
a publication by the union in its efforts to organize the employees for collective 
bargaining, proof that the labor union made false and malicious statements 
having a tendency to injure the employer’s good name and reputation in the 
eves of its employees or prospective employees would constitute proof of the 
element of actual damage sufficient to permit recovery of nominal damages 
under the National Labor Relations Act. Ibid. 


§ 29. Contributory Negligence of Servant. 


An employee will not be held guilty of contributory negligence as a matter 
of law merely because he accepts hazardous employment in an established 
trade. Moody vu. Kersey, 614. 


§ 832. Liability of Employer for Injuries to Third Persons in General, 


Evidence of negligence of steel erecting company resulting in injury to 
employee of construction company held for jury. Moody v. Kersey, 614. 

Even though separate judgments against the employer and the employee 
vay be obtained by the injured party for a tort committed by the employee in 
the course of his employment, there may be only one satisfaction for the in- 
jury, and payment of one judgment extinguishes the other. Bowen v. Insur- 
ance Co., 486. 

The driver of one vehicle involved in a collision obtained judgment against 
the other driver. In another action instituted in another county, the first 
driver and his emplorer obtained judgment in a smaller amount against the 
owner of the second vehicle under the doctrine of respondeat superior, and 
this judgment was satisfied by payment into court of the amount of the re- 
covery. Held: The payment by the emplorer of the second judgment extin- 
guished the liability of its employee under the first judgment, particularly 
when the first driver rejected a settlement of the first judgment and elected 
to pursue his action against the employer. Jbid. 
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§ 38. Liability of Employer for Injuries to Third Persons — Scope of 

Employment. 

The employer is liable to third persons for an assault committed by an 
employee if the act of the employee occurs while the employee is engaged in 
doing something he is employed or authorized to do for the employer, not- 
withstanding the act is unauthorized or even prohibited, but if the act of the 
the employee had departed, however briefly, from his duties, and such purpose 
is not incidental to the work he is employed to do, the employer is not liable. 
Wegner v. Delicatessen, 62. 

Evidence held insufficient to show that assault by employee was com- 
mitted by him while engaged in duties of his employment. Ibid. 


§ 34. Dual Employment and Determination of Which of Two Persons 
is Responsible for Injury to Third Persons. 


Crane operator held employee of steel erecting company and not construe- 
tion company. Moody v. Hersey, 614. 


§ 67. Amount of Compensation for Injury in General. 


When the death of the employee occurs more than two years after the 
accident, the award of compensation for the death is authorized only if there 
is evidence to support a finding that from the date of the accident to the 
time of death the employee had a continuing incapacity because of the injury 
to earn the wages which he was receiving at the time of the accident. Burton 
v. Blum & Son, 695. 

Disability as used in the Workmen’s Compensation Act means incapacity 
because of injury to earn the wages which the employee was receiving at the 
time of the injury in the same or other employment, G.S. 97-2(9), and there- 
fore “disability” as used in the Act refers not to physical injury but to dimin- 
ished capacity to earn money, and such definition must be read into G.S. 97-388. 
Ibid. 

Where the parties stipulate that after the injury the injured employee 
worked for the same employer, in one instance for over thirteen months and 
in another instance for over five months, at his regular wages, such stipula- 
tion precludes a finding by the Commission that the employee’s total disability 
continued without interruption from the date of the accident. Jbid. 

The limitation of compensation payments for ordinary injuries to 400 
weeks and a maximum of $12,000, does not apply to compensation for spinal 
cord and brain injuries, which may be authorized for the life of the injured 
employee. Godwin v. Swift Co., 690. 

In eases of spinal cord and brain injuries, provision may be made for the 
payment of compensation for reasonable and necessary nursing services, med- 
icines, sick travel, medical, hospital and other treatment or care, and the pro- 
vision for payment for “other treatment or care’ authorizes payment for such 
purposes in addition to the specifics set out in this statute. Jbid. 

The requirement of prior written authority of the Industrial Commission 
for the payment of fees for practical nursing by a member of the family of 
the injured employee, applies to ordinary injuries; in regard to spinal and 
brain injuries the statute specificaliy provides that payment may be made for 
“other treatment or care” which may include nursing care by a member of the 
employee’s family, and therefore in such case approval of payment for such 
nursing care by the Commission before payment or demand for payment is a 
substantial complianee with the Commissicn’s rules. Ibid. 

Evidence held to support conclusion that employee’s brother and _ sister- 
in-law could give him better nursing care in the home. Ibid. 
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§ 70. Compensation for Partial Disability. 


Expert testimony that, as a result of an accident arising out of and in the 
course of claimant’s employment, claimant had suffered a twenty per cent 
permanent disability of her right hand, together with claimant’s testimony 
that she had trouble with her right hand at all times since the injury but 
never before, is held sufficient to support an award for partial permanent dis- 
ability, notwithstanding further testimony by the expert on cross-examination 
that the disability could have resulted from causes unrelated to the employ- 
ment, since even contradictions in claimant’s testimony go to its weight to be 
resolved by the fact finding body. Evans v. Topstyle, Inc., 134. 


§ 74. Review of Award by Commission for Change of Condition. 


Testimony to the effect that subsequent to the award of compensation, 
the injured employee, who had suffered a brain injury, was “gradually going 
backwards now” and that his condition required increased care so that some- 
one should be on call for his needs 24 hours a day, held to support a finding 
of a change of condition justifying an increase in the award. Godwin v. 
Sivift Co., 690. 


€ 80. Cancellation of Compensation Policies. 


In this action against insurance agents for breach of duty to exercise due 
diligence to provide compensation insurance coverage and for failure to notify 
the proposed insured of their failure to procure such insurance, testimony of 
a defendant agent that he had authority from insurer to issue a binder, and 
that some 26 days prior to the loss he forwarded to insurer a document con- 
stituting a binder covering a period of one year beginning some 11 days prior 
to the loss in question, is sufficient to support a finding that there was a valid 
binder in force on the date of the loss, notwithstanding advice by insurer to 
the agency nine days before the loss in question that the insurer would not 
accept the risk, since a valid binder for workmen’s compensation insurance 
eannot be terminated except by giving to insured 380 days notice. Wiles v. 
Mullinaz, 661. 


§ 84. Jurisdiction of the Industrial Commission — Exclusion of Com- 
mon Law Action, 


Defendant leased a crane with operator to a construction company, the 
crane operator being in sole charge of the manner in which materials and 
parts should be elevated for the performance of the construction work, and the 
eonstruction company giving only instructions as to the position to which the 
materials and parts should be carried in the performance of the work. Held: 
The crane operator was an employee of the crane company and was not a 
special emplovee or agent of the construction company, and therefore the 
Workmen’s Compensation Act does not preclude recovery by an emplovee of 
the construction company for injury resulting from the negligent operation 
of the crane. Moody v. Hersey, 614. 


§ 93. Review of Compensation Award in the Superior Court. 


When all the evidence and inferences to be drawn therefrom permit but 
a single conclusion, liability under the Workimen’s Compensation Act is a ques- 
tion of law subject to review. Burton v. Blum & Son, 695. 


€ 93. Review in the Superior Court. 


Findings of fact of the Industrial Commission which are supported by 
competent evidence are binding in the Superior Court and in the Supreme 
Court on appeal. Evans v. Topstyle, Inc., 1384; Burton v. Blum & Son, 695. 
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§ 94. Judgment of Superior Court, Disposition of Appeal and Appeal 
to Supreme Court. 


Findings of fact of the Industrial Commission which are supported by 
competent evidence are binding in the Superior Court and in the Supreie 
Court on appeal. Hvans v. Topstyle, Ine., 184. 


MONOPOLIES. 


§ 1. Validity and Construction of Monopoly Statutes in General. 


The use of a “loss leader’ as a competitive device in the retail grocery 
business is not generally unlawful and may not generally be restrained unless 
in violation of a contract permitted under the Federal Fair Trade Act, and 
in this State the Legislature has not prohibited Such practice as contrary to 
public policy, and such determination is as binding on the courts of this State 
as a contrary legislative determination is binding on the courts of other 
states having such Jegislative policy. Ali/k Commission v. Food Stores, 328. 


MUNICIPAL CORPORATIONS. 


§ 2. Territorial Extent and Annexation. 


Chapter 1009 of the Session Laws of 1959 has remained in full force and 
effect since July 1959, G.S. 160-453.23, notwithstanding its provision that prior 
laws governing annexation should remain in force to 1 July 1962. Dale wv. 
Morganton, oO. 

The introduction of an annexation ordinance into evidence, which ordi- 
nance recites compliance with all procedures made prerequisite to annexation, 
establishes prama facie substantial compliance with the requirements and pro- 
visions of the statute, and a party attacking the yaliditv of the ordinance who 
fails to carry the burden of showing by competent evidence failure of the mu- 
nicipality to comply with any statutory requirement, must fail. Ibid, 

The requirement of G.S. 160-453.19 that a map of annexed territory, to- 
gether with a certified copy of the ordinance, be recorded in the office of the 
register of deeds and in the office of the Secretary of State, is not a condition 
precedent to effective annexation of territory by a mnnicipality, but is a duty 
to be performed after annexation is complete, Jbid. 

The failure of a city to extend sewer lines and other services into an an- 
nuexed aren pursuant to the plan of annexation is not a condition precedent to 
annexation, and the remedy of a property owner for failure of the city to pro- 
vide him with such services is solely by suit for mandamus to compel the city 
to provide such services. /bid. 

The owner of property within territory annexed by a municipality may 
bring an action after the expiration of one year from the effective date of 
annexation and prior to the expiration of 15 months from such date, to com- 
pel the municipality to follow through on its plans for furnishing essential mu- 
nicipal services to the area annexed in accordance with the plans filed in the 
proceedings. Safrit v. Costlow, 680. 

Where a municipality is unable to extend its municipal sewerage system 
to an annexed territory because such svstem has been declared obsolete and 
a source of unlawful pollution, but the municipality has planned to construct 
& new sewerage system to service all areas within the municipal limits, and 
has initiated studies for such plan by an engineering firm, Acid. a resident of 
the area is entitled to maintain an action, timely instituted, to compel the 
inunicipality to follow through on its plan for the new sewerage system. Jbid. 
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Where more than a year after the effective date of an annexation ordi- 
nance, a municipal corporation has failed to take steps to provide sewerage 
service to the annexed area in accordance with its plans theretofore filed, the 
owners of property within the territory annexed, while not having the right 
to require any particular type of Sewerage system be installed, do have a clear 
legal right to require that the municipality provide a sewerage system which 
will offer them the same benefits as those offered any other property owners 
throughout the municipality. /bid. 

Chapter 1189, Session Laws of 1963, applicable solely to the Town of 
Beaufort and providing that in the event the sewerage system of a munici- 
pality shall have been declared a source of unlawful pollution to adjacent 
streams or waterways the municipality should not be required to extend any 
sewerage outfalls into an area annexed by it, held a local act relating to health 
and sanitation within the meaning of Article II, § 29, of the Constitution of 
North Carolina, and therefore yoid. Gaskill v. Costlow, 686. 

An owner of land in an area annexed by a municipality may attack the 
validity of the annexation ordinance only by filing a petition within 60 days 
following the passage of the ordinance seeking a review of the action of the 
municipal board of commissioners, in aceordance with the procedure provided 
by the statute, and an independent action instituted some 22 months after the 
adoption of the ordinance and seeking to have it declared void ab_ initio, 
should be dismissed. bid. 


8 4. Legislative Control and Supervision and Powers of Municipalities 
in General. 


A municipality, in the exercise of the proprietary function of furnishing 
electricity to consumers. is under the common law duty not to discriminate in 
service or rates, notwithstanding that it is exempt from regulation by the 
Utilities Commission, G.S. 62-3(23), and may not lawfully refuse electrical 
service because of a controversy with a consumer concerning a matter which 
is not related to the service sought, and therefore may not refuse service in 
order to coerce the consumer to comply with the municipality’s police regula- 
tions enacted in the exercise of a governmental function in regard to the 
safety of the consumer’s house. Dale v. Morganton, 567. 

Since a city engaged in the proprietary function of supplying electricity 
to consumers is liable for injuries due to its negligence, a city may, in order 
to obviate possible future liability, refuse to render service to a customer 
when its inspection of the customer’s house reveals that the electrical wiring 
therein is in a dangerous condition. Jbid. 


§ 5. Distinction Between Governmental and Private Powers. 


A municipal corporation, in operating a chemical fogging machine for the 
control of insects, is engaged in a governmental function. White v. Mote, 544. 


§ 10. Liability for Torts in General. 

Where a municipal corporation procures liability insurance on a_ vehicle 
used by it in the performance of a governmental function, it waives its gov- 
ernmental immunity for the negligent operation of such vehicle to the extent 
of the liability insurance thereon, unless the municipal corporation takes 
affirmative action against waiver. White v. Afote, 544. 


§ 12. Injuries from Defects and Obstructions in Streets or Sidewalks. 


It is the duty of a municipality to exercise a reasonable and continuing 
supervision over its streets and sidewalks, including the inspection thereof in 
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a manner and with a frequency reasonable in view of the location, nature and 
extent of the use of each street or walk. Waters v. Roanoke Rapids, 48. 

In an action to recover for injuries received in a fall on a sidewalk, plain- 
tiff must introduce evidence sufficient to support findings that she fell and 
sustained injuries as the proximate result of a defect in or condition of the 
sidewalk, that the defect was of such nature and extent that a reasonable per- 
son, knowing of its existence, should have foreseen that it would likely cause 
injury, and that the city had actual or constructive notice of the existence 
of the defect for a sufficient time prior to the fall to remedy the defect or 
guard against injury therefrom. Jbid. 

Evidence tending to show that plaintiff fell when she stepped from the 
paved portion of a sidewalk to an unpaved portion thereof, on a dark night, 
at a point at which the street lights failed to give appreciable light, that there 
was a declivity of some two inches at the end of the paved portion and a 
declivity of some three to five inches at a point 18 inches from the paved por- 
tion, and that the general condition of the sidewalk had existed for several 
years, held sufficient to be submitted to the jury on the issue of negligence of 
the municipality and not to show contributory negligence as a matter of law 
on the part of plaintiff. Ibid. 

In an action by a pedestrian to recover for injuries from a fall on a 
sidewalk, evidence as to the location of the point of the fall with reference 
to the principal business district of the city and with reference to a Store, 
and that the sidewalk at the site of the accident was heavily traveled both 
day and night, is competent, since it is relevant upon the frequency of in- 
spection required of the municipality concerning the condition of the sidewalk 
at this point. Ibid. 

In an action by a pedestrian to recover for injuries from a fall on a side- 
walk at a point where the paved portion of the sidewalk ended, evidence of 
the difference in levels between the paved portion and the unpaved portion at 
a point some 18 inches beyond the pavement is competent, even though plain- 
tiff’s evidence fails to show that she stepped the full 18 inches beyond the 
paved portion, since the condition of the sidewalk throughout the vicinity is 
competent upon the question of whether the condition was such as to put the 
city upon notice that injuries to a pedestrian using the walk at night could 
have been foreseen. Jbdid. 

A municipality is not liable for injuries sustained by a pedestrian in a 
fall on a city street or sidewalk merely because of a defect in its sidewalk, 
curb or street unless such defect is of such nature and extent that a reason- 
able person, knowing of its existence, should have foreseen that it would likely 
cause injury, and the city had actual or constructive notice of its existence 
for a sufficient time prior to the fall to have remedied the defect. Gower v. 
Raleigh, 149. 

Evidence held insufficient to be submitted to the jury in this action to 
recover for fall on municipal street. Ibid. 


§ 24. Nature and Extent of Municipal Police Power in General, 

Where a municipality is given express legislative authority in regard to 
a matter, an ordinance enacted pursuant to such power need not refer to the 
statute. Dale v. Morganton, 567. 

A municipal carporation has no inherent police power, and statutes con- 
ferring such powers are to be strictly construed. Jbid. 

Where an ordinance adopting a building code specifies that, in the event 
of conflict between the building code adopted and the provisions of the ordi- 
nance, the ordinance should control, procedural requirements in the ordinance 
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and the applicable statute must be substantially complied with in order to 
eonfer upon the municipality authority to forbid the occupancy of a dwelling, 
and any wider latitude delegated by the building code is immaterial. /bid. 
Where a municipal building code provides that the occupant of a dwell- 
ing should be given notice and an opportunity to be heard upon the question 
of the fitness of the dwelling for human habitation before the municipality 
should have the right to prevent occupancy of the house as a dwelling, a 
notice posted on the dwelling stating that its occupancy had been prohibited 
by the municipal building official, without compliance with procedural pre- 
requisites, is void and of no legal effect, and the city should be required to re- 
move such notice until the requisite procedure has been complied with. Jbid. 


§ 25. Zoning Ordinances and Building Permits. 

Where a municipal code substantially incorporates in its ordinance the 
conditions specified in G.S. 160-182 as vrerequisite to the closing of a dwell- 
ing house unfit for human habitation, its ordinance adopting the code is within 
the statutory power conferred, and it is not necessary to determine whether 
the municipality had any other authority to enact such police regulation. Dale 
v. Morganton, 567. 


NARCOTICS. 


§ 4. Sufficiency of Evidence and Nonsuit. 


Circumstantial evidence held insufficient in this case to show that defend- 
ant had marijuana in his possession. S. v. Chavis, 306. 


NEGLIGENCE. 


§ 1. Acts and Omissions Constituting Negligence in General. 


In determining negligence, the standard is always the conduct of a rea- 
sonably prudent person or the standard prescribed by statute, and although 
the standard is constant, the degree of care which a reasonably prudent man 
exercises, or should exercise, varies with the exigencies of the occasion, and, 
in an action involving a collision with a boy riding a pony, the age, experience, 
capacity and knowledge of the boy are “exigencies of the occasion” to be con- 
sidered in determining whether he exercised the care of a reasonably prudent 
boy under the circumstances. Watson v. Stallings, 187. 

Negligence is the failure on the part of defendant to exercise proper care 
in the performance of some legal duty which the defendant owes the plain- 
tiff under the circumstances, which failure proximately causes injury which 
could have been reasonably foreseen. 3foody v. Kersey, 614. 


§ 4. Dangerous Substances, Machinery and Instrumentalities. 

A person in control of machinery in a hazardous operation is under duty 
to exercise a degree of care commensurate with the dangerous character of 
the operation. Moody v. Kersey, 614. 

§ 11. Contributory Negligence in General. 


Contributory negligenee is negligence on the part of the plaintiff which 
concurs with the negligence of the defendant as alleged in the complaint, and 
contributory negligence does not negate negligence as alleged in the complaint 
but presupposes the existence of such negligence. Jackson v. McBride, 367. 


§ 16. Contributory Negligence of Minors. 


In determining negligence, the standard is always the conduct of a rea- 
sonably prudent person or the standard prescribed by statute, and although 
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the standard is constant, the degree of care which a reasonably prudent man 
exercises, or should exercise, varies with the exigencies of the occasion, and, 
in an action involving a collision with a boy riding a pony, the age, expericnce, 
capacity and knowledge of the boy are “exigencies of the occasion” to be con- 
sidered in determining whether he exercised the care of a reasonably prudent 
boy under the circumstances, Watson v. Stallings, 187. 


Instruction on contributory negligence of minor held without error. Ibid. 


§ 20. Pleadings in Negligence Actions. 


Contributory negligence must be alleged in the answer. Jackson v. Me- 
Bride, 367. 


§ 21. Presumption and Burden of Proof. 


Defendant is not required to prove lack of negligence on his part, but the 
burden is on plaintiff to show affirmatively and by the greater weight of the 
evidence that defendant was negligent and that such negligence proximatviy 
caused the injury. Afiller v. Henry, 97. 


§ 24a. Sufficiency of Evidence and Nonsuit on Issue of Negligence in 
General, 


Motion to nonsuit presents the question of law whether the evidence is 
sufficient to be submitted to the jury, taking the evidence favorable to plain- 
tiff as true and resolving all conflicts in the evidence in plaintiff’s favor, and 
nonsuit is properly denied if there is evidence, so considered, tending to sup- 
port all essential elements of plaintiff’s cause of action. Chandler v. Chemical 
Co., 395. 


§ 24d. Sufficiency of Evidence and Nonsuit — Variance. 


In an action to recover for negligence, plaintiff has the burden of proving 
each essential element of his cause of action substantially as alleged in his 
complaint, and may not recover by proving that he sustained injuries by neg- 
ligent conduct of defendant not alleged if the difference between his allega- 
tions and his proof is so substantial as to constitute a material variance. 
Jackson v. McBride, 367. 


§ 26. Nonsuit for Contributory Negligence. 


Nonsuit on the ground of contributory negligence is proper only when 
plaintiff’s evidence, construed most favorably to her, establishes this defense 
so clearly that no other conclusion can reasonably be drawn therefrom. 
Waters v. Roanoke Rapids, 48. 

Nonsuit on the ground of contributory negligence should be allowed only 
when plaintiff's evidence. taken in the light most favorable to him, so clearly 
establishes this defense that no other reasonable inference or conclusion can 
be drawn therefrom, and nonsuit on the issue should be denied when opposing 
inferences are permissible from plaintiff’s proof. Barefoot v. Joyner, 388. 


Nonsuit for contributory negligence is proper only when plaintiff’s own 
evidence establishes this defense so clearly that no other conclusion may be 
reasonably drawn therefrom, and when the evidence presents diverse infer- 
ences, the issue is for the jury. White v. Mote, 544. 


Nonsuit for contributory negligence is proper only when the evidence, con- 
sidered in the light most favorable to plaintiff and resolving all conflicts 
therein in his favor, establishes this defense as the sole reasonable inference. 
Moody v. Kersey, 614. 
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§ 27. Nonsuit for Intervening Negligence, 


Negligence cannot be insulated by the intervening act of another if such 
intervening act was reasonably foreseeable or if the injurious consequences 
which ensued, or consequences of like nature, could have been reasonably an- 
ticipated from the primary negligence. Childers v. Seay, 721. 


§ 28. Instructions in Negligence Accidents. 


An instruction to the effect that if plaintiff had satisfied the jury by the 
greater weight of the evidence that he was struck by the car driven by de- 
fendant as he was standing on the shoulder of the road on defendant’s left 
side of the highway to answer the issue of negligence in the affirmative, with- 
out any instruetion or explanation of the meaning of negligence or proximate 
cause, does not satisfy the requirements of G.S. 1-180. Jackson v. McBride, 
367. 

An instruction that the proximate cause of the injury is one that produces 
the result in continuous sequence and without which it would not have oc- 
curred, and one from which injury was reasonably foreseeable under the 
circumstances, is not erroneous, but it is erroneous to give such instruction 
without charging upon the element of foreseeability. Barefoot v. Joyner, 388. 


In an action against joint tort-feasors, correct instructions on proximate 
cause, Without elaboration on the subordinate phase of insulating negligence, 
are sufficient in the absence of a prayer for special instructions. Childers v. 
Seay, 721. 


§ 37b. Duties to Invitees in General. 


The rule that the proprietor of a business owes his customers the duty to 
use reasonable care to keep the premises in a reasonably safe condition within 
the scope of the invitation extends to a proprietor of a restaurant or other 
establishment serving meals for compensation, Wegner v. Delicatessen, G2. 

The proprietor of a restaurant may be held liable for an assault com- 
mitted by his employee upon a customer if the proprietor knew, or in the ex- 
ercise of reasonable care in the selection and supervision of his employee 
should have known, that the employee would be likely to commit an assault 
upon a customer by reason of past conduct, bad temper, or otherwise, even 
though the particular assault was not committed within the scope of the em- 
ployment; but when there is no evidence of any express or implied knowledge 
on the part of the proprietor of such propensity on the part of the employee, 
or that any officer or other employee of the proprietor failed to act promptly 
to restrain the employee committing the assault after difficulties arose, the 
evidence is insufficient to invoke this rule. bid. 

A proprietor is not an insurer of the safety of his invitees but is under 
duty to exercise ordinary care to keep his premises in a reasonably safe con- 
dition so as not to expose invitees unnecessarily to danger. Wrenn wv. Con- 
valescent Home, 447. 

The duty of the proprietor to warn his invitee of a dangerous condition 
of which the proprietor has knowledge, express or implied, does not apply to 
conditions of which the invitee has equal or superior knowledge. Ibid. 


8 87f. Duties and Liabilities to Invitees — Sufficiency of Evidence and 
Nonsuit in Actions by Invitees, 
Evidence tending to show that defendant slipped and fell to her injury 
on a thin sheet of ice over the sidewalk in front of the door leading to de 
fendant’s place of business, and that the fall occurred early on the morning 
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after a snow and sleet storm, held insufficient to be submitted to the jury on 
the issue of defendant’s negligence. Phillips v. Laundry, 116. 

Evidence tending to show that plaintiff fell to her injury on ice on a 
walk on the premises under defendant’s control, that plaintiff had knowledge 
of the weather conditions and the existence of the ice, held insufficient to be 
submitted to the jury on the issue of defendant’s negligence. Wrenn v. Con- 
valescent Home, 447. 


PARENT AND CHILD. 


§ 2. Liability of Parent for Injury to Child. 


Since an unemancipated infant who is a member of the household cannot 
maintain an action for negligence against his parents, in an action on behalf 
of an unemancipated child to recover for negligent injury from the power 
lawn mower of a neighbor, the defendants may not file a cross-action against 
the plaintiff’s parents, either on the ground of primary negligence on the 
part of plaintiff's parents or for contribution, since such cross-action would 
indirectly hold the unemancipated minor’s parents liable to him for the in- 
jury. Watson v. Nichols, 733. 


§ 5. Right to Custody of Minor Child. 


The respective rights of the parents to the custody of their children is 
not absolute and must give way to the controlling consideration of the wel- 
fare of the children, and upon findings supported by evidence that neither 
parent is a fit and suitable person to have the custody of the children, the 
court may award their custody to a third person. Brake v. Mills, 441. 

While the abilities of the respective claimants to provide material com- 
forts and advantages to the child are relevant in determining the custody of 
such child, financial means is of minor significance in comparison with the in- 
tangible attributes and qualities which characterize a good home. Ibid. 

Upon the mother’s petition for the custody of her minor children after 
the award of their custody to their paternal aunt by the court of another 
state, a court of this State may deny the petition for insufficient evidence by 
petitioner that the welfare of the children would be promoted by the change 
in their custody, and may properly continue the custody in the aunt upon 
findings supported by evidence that such custody is in the best interest of the 
children. Ibid. 

Responsibility for care of minor child rests upon parent when parent is 
present. Watson v. Nichols, 733. 


PARTIES, 


§ 1. Necessary Parties in General. 


The Supreme Court will take notice er mero motu of the absence of a 
necessary party to an action and remand the cause for joinder of such neces- 
sary party. Underwood v. Stafford, T00. 


§ 4. Proper Parties, 


Insurer who has paid part of the loss in suit to insured is a proper party 
to an action by the insured against the tort-feasor to recover the loss, and 
upon motion of the tort-feasor, supported by allegations of such payment by 
insurer, the trial court has the discretionary power to order that insurer be 
joined as an additional party. Insurer’s demurrer to the joinder on the ground 
that the complaint did not state a cause of action against it is frivolous. New 
v. Service Co., 137. 
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§ 8 Amendment of Parties. 

Insurer who has paid part of tne loss in suit to insured is a proper party 
to an action by the insured against the tort-feasor to recover the loss, and 
upon motion of the tort-feasor, supported by allegations of such payment by 
insurer, the trial court has the discretionary power to order that insurer be 
joined as an additional party. Insurer’s demurrer to the joinder on the ground 
that the complaint did not state a cause of action against it is frivolous. 
New v. Service Co., 187. 


PHYSICIANS AND SURGEONS. 


§ 11. Nature and Extent of Liability of Physician for Malpractice. 

It is negligence fur a physician to prescribe, as a remedy for an illness 
of a three year old child, a drug which is neither necessary nor suitable for 
such iliness and which the physician knows or should know to be dangerous, 
without advising the child’s parents of the possibility or probability of injur- 
ious effects from the use thereof, and in an action for wrongful death of the 
child from a fatal side effect of the drug, allegations that the physician failed 
te warn the parents of the dangerous character of the drug are improperly 
stricken. Sharpe v. Pugh, 598. 


§ 16. Sufficiency of Evidence and Applicability of Doctrine of Res Ipsa 

Loquitur in Malpractice Actions. 

The doctrine of res ipsa loquitur does not apply in malpractice cases and 
a showing of an injurious result is not enough, but plaintiff must offer proof 
of facts and circumstances which permit a legitimate inference of actionable 
negligence on the part of the physician, surgeon, or dentist. Boyd v. Kistler, 
744. 

Plaintiff’s evidence tended to show that plaintiff entered a hospital for 
oral surgery aud nuew dentures, that while she was under anesthesia defend- 
ant dentist completed the work, that after the operation she discovered a 
red mark on her left lip running to her cheek, which mark developed into a 
permanently disfiguring scar, and that the red mark corresponded to an arm 
of the prop used to keep her mouth open during the operation. Held: Nonsuit 
was correctly allowed, there being no evidence as to when or how the injury 
veenrred and who caused it. bid. 


PLEADINGS. 


§ 1. Filing and Service of the Complaint. 

Upon application for extension of time to file complaint the statement 
as to the “nature and purpose” of the action is sufficient if it apprizes defend- 
aunt of the basis of plaintiff’s claim so that defendant is not taken by sur- 
prise. Sharpe v. Pugh, 598. 

The statement in an application for extension of time to file complaint 
that the nature and purpose of the action was to recover damages for wrong- 
ful death of plaintiff’s intestate resulting from defendant’s negligence in the 
eare and treatment of intestate, held sufficient to entitle plaintiff to allege 
both an action for wrongful death and an action for pain and suffering ¢n- 
dured by intestate from the time of injury until death, since defendant could 
not have been taken by surprise by the assertion of the separate claim for 
pain and suffering. bid. 
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§ 2. Statement of Cause of Action in General. 


The nature and purpose of an action is to be determined by the allega- 
tions of the complaint. Rose’s Stores v. Tarrytown Center, 201. 


§ 12. Office and Effect of Demurrer, 


The office of a demurrer is to test the sufficiency of a pleading, admitting 
for the purpose the truth of factual averments well stated and such relevant 
inferences as may be reasonably deduced therefrom, construing the plead- 
ing liberally with a view to substantial justice between the parties, but the 
demurrer does not admit legal inferences or conclusions. Woodard v. Carteret 
County, 55d. 


A demurrer admits for its purpose the truth of the facts alleged in the 
complaint and relevant inferences of fact deducible therefrom, but it does not 
admit legal inferences or conclusions. Lumber Co. v. Builders, 337. 


Upon demurrer, the complaint should be liberally construed with a view 
to substantial justice between the parties and the demurrer must be overruled 
unless the complaint is fatally defective. Belmany v. Overton, 400. 


A demurrer admits for the purpose of testing the sufficiency of the com- 
plaint the truth of all factual averments well stated and all relevant infer- 
ences reasonably deducible therefrom, together with exhibits attached to the 
complaint and made a part thereof, but a demurrer does not admit inferences 
or conclusions of law. Wright v. Casualty Co. and Wright v. Insurance Co., 
577. 


A demurrer does not admit the construction placed upon an instrument 
by the pleader when the instrument itself is incorporated in the pleading and 
the pleader’s construction is repugnant to the language of the instrument. 
Ibid. 


§ 15. Defects Appearing on Face of Pleading and “Speaking” De- 
murrers. 


Where it does not appear from the complaint that insured had rejected 
coverage under the uninsured motorist clause in the policy, G.S. 20-270.21(b) 
(3), demurrer on the ground that insurer had a statement in its file reject- 
ing such coverage by insured, which insurer would offer in evidence, cannot 
warrant the sustaining of a demurrer to the complaint, since matters dc hors 
the pleading may not be considered in passing upon the demurrer. Wright v. 
Casualty Co., 577. 


§ 18. Demurrer For Misjoinder of Parties and Causes of Action. 

A complaint alleging that the male plaintiff is the owner in fee simple 
and is in possession of a described tract of land, that the dividing line be- 
tween plaintiffs’ tract and two adjoining tracts extended to and from a com- 
mon corner, and that the owner of one of the contiguous tracts and the 
ewners of the other contiguous tract had trespassed upon plaintiff's tract, 
and praying that the male plaintiff be declared owner of the land within the 
boundaries contended by him, that defendants be enjoined from trespassing 
thereon, and that plaintiffs recover a specified sum from each as damages 
for their respective trespasses, eld demurrable for misjoinder of parties and 
causes of action, since plaintiff seeks not only the establishment of the di- 
viding lines between his tract and the respective contiguous tracts, but also 
damages for independent trespasses by the owners of the contiguous tracts, 
and therefore the causes united in the complaint do not affect all the parties 
to the action. Johnson v. Daughety, 762. 
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§ 19. Demurrer for Failure of the Pleading to State a Cause of Action 
or Defense. 

Where plaintiff's allegations affirmatively disclose that the cause of ac- 
tion he attempted to allege is fatally defective, the court properly dismisses 
the action upon demurrer. Tyndall v. Tyndall, 106. 

Upon a demurrer for failure to state a cause of action, a complaint must 
be liberally construed in favor of the pleader. Milk Commission v. Food Stores, 
328. 

A demurrer fur failure of the complaint to state a cause of action admits 
for the purpose of testing the complaint all facts well pleaded in the com- 
plaint and appearing in any document attached thereto, together with ali rea- 
sonable inferences therefrom, but it does not admit conclusions of law. Awy- 
kendall v. Proctor, 510. 

General allegations that defendant did things not authorized by law, 
without specifying the particular acts complained of, constitute a mere con- 
clusion not admitted by demurrer. Ibid. 

A demnrrer for failure of the complaint to state a cause of action must 
be overruled when facts properly alleged in the complaint, together with in- 
ferences of fact reasonably deducible therefrom, entitle plaintiff to judgment 
granting any relief. /bid. 


§ 21.1. Judgment on Demurrer and Effect Thereof. 


Dpon sustaining a demurrer for failure of the complaint to allege a cause 
of action, the action should not be dismissed until the pleader has had oppor- 
tunity tv amend. labe v. Green, 276. 


§ 24. Motions to be Allowed to Amend. 


A motion to be allowed to amend after trial is begun is addressed to the 
discretion of the trial court, and the denial of the motion will not be disturbed 
in the absence of a showing of abuse. Tyndall v. Tyndall, 106. 

The effect of sustaining a plea in bar is to destroy the cause of action 
alleged, und motion to be allowed to amend thereafter made by plaintiff is 
properly denied. Montague v. Womble, 152. 


§ 28. Variance Between Proof and Allegation. 

A material variance between allegation and proof warrants nonsuit for 
failure of plaintiff to prove the cause alleged, but whether a variance is ma- 
terial must be determined upon the facts of each particular case, and a vari- 
ance which could not have misled defendant to his prejudice will not be 
deemed material. MecCrillis v. Enterprises, 637. 

Allegation that a contract of employment was for a period of six years, 
with evidence that the contract was for a period of five years modified by mu- 
tual consent so as to begin one year after the beginning of the employment, 
is not a material variance. Ibid. 

A plaintiff must make out his case as alleged in the complaint. Moody 
ve. Kersey, 614. 


§ 34. Right to Have Allegations Stricken on Motion. 


Where if is determined on appeal that a certain state of facts does not 
coustitute a defense to plaintiff’s action, and the cause is remanded, defend- 
ant’s allegation thereafter of the same state of facts as a defense is prop- 
erly stricken, Bryant v. Dougherty, T48. 

The Superior Court has no jurisdiction to transfer to another tribunal a 
waiter over which the Superior Court has jurisdiction and such other tribunal 
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bas none, and therefore an order of the Superior Court transferring a cause 
within its jurisdiction to the Industrial Commission is void, and such order, 
even though no appeal is entered therefrom, cannot constitute a bar, and al- 
legations that such an order constituted res judicata are properly stricken on 
motion, Ibid. 

An award of compensation to an employee against his employer and the 
employer’s insurance carrier for an injury arising out of and in the course of 
the employment does not purport to adjudicate the employee’s claim against 
a physician for damages sustained from the negligent treatment of the injury 
by the physician, and therefore allegations setting up the award of the In- 
dustrial Commission as a bar to the action for malpractice are properly 
stricken. Ibid. 

Subsequent to a void order of the Superior Court transferring the cause 
to the Industrial Commission, the plaintiff requested the Commission to hear 
the matter. Held: Plaintiff’s request that the Commission hear the matter 
could not confer jurisdiction on the Commission, since jurisdiction may not 
be conferred on a court by consent, and the order of the Commission dis- 
missing the action cannot constitute res judicata of the plaintiff’s right to 
proceed with the action in the Superior Court. Ibid. 

There is no prejudicial error in striking from a pleading allegations which 
merely repeat or restate that which has been expressly alleged or necessarily 
implied in other portions of the pleading not stricken. Bouligny, Inc., v. Steel- 
workers, 160. 

In an action by an emplover against a labor union for libel, allegations 
of the answer to the effect that the statements were published in connection 
with the union’s efforts to organize plaintiff’s employees are relevant to the 
question of the wnion’s qualified privilege and to the application of the 
modification of State law by the National Labor Relations Act, and were im- 
properly stricken. Ibid. 

There is no error in striking from a pleading matters which are not al- 
legations of fact but mere conclusions. Jbid. 


PRINCIPAL AND AGENT. 


8 6. Ratification and Estoppel. 


The fact that a person dealing with an agent knows at the time that the 
agent does not have authority to bind the principal in the matter does not 
preclude ratification of the agreement by the principal. McCrillis v. Enter- 
prises, 637. 


PROCESS. 


§ 9. Service by Publication. 


Service by publication is in derogation of common law rights, and GS. 
1-98.2(3), providing for such service, must be strictly construed: even if x 
statute should be construed as authorizing a judgment in personam upon sub- 
stituted service, such provision would be unconstitutional. Fleek v. Fleek, 736. 


§ 15. Service on Nonresidents in Actions to Recover for Negligent 
Operation of Automobile in This State, 


The statute providing for service of summons on a nonresident automo- 
bile owner by serving a copy on the Commissioner of Motor Vehicles and the 
forwarding of such copy to the nonresident by registered mail is constitu- 
tional, but its provisions are in derogation of the common law, and G.S. 1-89 
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and G.S. 1-105 must be construed together and the provisions of both stat- 
utes strictly complied with. Distributors v. McAndrews, 91. 

The summons in this action commanded the sheriff to summon the Coi- 
nissioner of Motor Vehicles as a process agent for named nonresidents, and 
a copy thereof was duly mailed by the Commissioner to the named nonresi- 
dents with return receipt requested. Held: The nonresidents were hot sum- 
moned, and, in the absence of a general appearance by them, the summoning 
of the Commissioner of Motor Vehicles is of no avail. The question of amend- 
ment is not apposite since there was no error in identifying the person sum- 
moned. Jbid. 


PROPERTY. 


§ 4. Criminal Prosecutions for Wilful or Malicious Damage to Property. 


A warrant which fails to charge that defendants unlawful and wilful in- 
jury or damage to property was malicious, is fatally defective, and judgment 
thereon will be arrested er mero motu. S. uv. Fisher, 315. 


RAPE. 


§ 18. Prosecutions for Assault. 


In a prosecution of defendant for a felonious assault of a ten year old 
child, nonsuit of the ease cannot be properly entered if there is sufficient evi- 
dence of defendant’s guilt of any offense included in the indictment. S. v. 
Roberts, 449. 

Evidence in this case held amply sufficient to support the jury’s verdict of 
guilty of assault with intent to commit rape. S. v. Rose, 406. 


REFERENCE. 


§ 3. Compulsory Reference. 


Findings by the court after trial begun that the case required an exain- 
ination of the books and records of the maker of the note sued on, with num- 
erous calculations of interest, detailed examination of numerous exhibits, de 
termination of the fair value of the stock of the maker of the note, and that 
from the volume of evidence the ends of justice would be best served by corm- 
rulsory reference, are held sufficient to sustain the court’s order of com- 
pulsory reference, G.S. 1-189, it not being required that the court use the exact 
words of the statute in characterizing a case for compulsory reference. Shute 
vu. Fisher, 247. 

The rule that a party waives the right to a compulsory reference by fail- 
ing to make a motion therefor before the jury has been empaneled has no ap- 
plication to a compulsory reference ordered by the court ex mero motu, and 
where after trial has begun and after evidence has been introduced and num- 
erous exhibits entered, the court finds facts supporting a compulsory reference 
and concludes that a compulsory reference would best serve the ends of justice 
the discretionary order of the court for a compulsory reference will not be dis- 
turbed. Ibid. 


§ 4. Pieas in Bar. 


A plea in bar which precludes a compulsory reference is one which ex- 
tends to the whole cause of action so as to defeat it absolutely and entirely, 
and a plea amounting to a mere defense avoiding liability is not such plea in 
bar. Shute v. Fisher, 247. 
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In this action aguinst the endorsers and guarantors of a note, defendants 
claim that the payee bank and not the plaintiff was the real party in interest, 
that defendants’ endorsement was obtained by fraud, and that defendants 
were entitled to offset usury charged by plaintiff in the transaction. Held: The 
pleas were not sufficient to preclude the discretionary power of the court to 
order a compulsory reference, /bid. 


§ 5. Appointment and Removal of Referee. 

Where the parties fail to agree upon a referee, the court may appoint a 
referee, and such appointment will not be disturbed when only one of the 
parties objects thereto. Shute v. Fisher, 247. 


ROBBERY. 
§ 2. Indictment. 
A person who aids or abets unother in the commission of armed robbery 
is guilty under the provisions of G.S. 14-87, and it is not required that the 
indictment charge defendant with aiding and abeiting. S. v. Bell, 235. 


§ 4. Sufficiency of Evidence and Nonsuit. 


Where the indictment charges defendant with armed robbery of property 
from a named person and the entire proof is that the property was taken 
from a person of a different name, there is a fatal variance between the in- 
dictment and proof, and nonsuit should be allowed. S. v. Bell, 25. 

The doctrine of recent possession obtains in prosecutions for robbery as 
well as in prosecutions for larceny und breaking and entering. Jbid. 

Evidence that a portion of the property taken by armed robbery from a 
named person was found not more than 25 minutes after the robbery in de- 
fendant’s automobile, which had been described by the victim and which was 
being operated by defendant from the direction where the armed robbery 
occurred, and that a pistol of the same description as that given by the 
victim as being used in the perpetration of the robbery was in plain sight on 
the seat of the automobile, is sufticient to be submitted to the jury on the 
question of defendant’s guilt of armed robbery, notwithstanding the evidence 
tended to show that the actual perpetrator of the offense was a passenger in 
the car. Ibid. 


§ 35. Instructions and Submission of the Question of Guilt of Less De- 
grees of the Crime. 

Where all of the evidence discloses that the offense committed was that 
of armed robbery and the sole question is the identity of defendants as the 
perpetrators of the crime, it is not required that the court submit the ques- 
tion of defendants’ guilt of less degrees of the offense charged. S. v. Lents, 122. 


SALES. 


§ 16. Actions by Purchaser or User for Personal Injuries, 


Evidence of negligence iu delivering sulphuric acid in drum with defec- 
tive bung held for jury. Chandler v. Chemical Co., 39%. 


SHARCHES AND SEIZURES. 


§ 1. Necessity for Search Warrant and Waiver. 
Where, upon defendant’s objection to the admission in evidence of exhibits 
which were obtained from a search of defendant’s antomobile, the trial court, 
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in the absence of the jury, hears the State’s evidence as to the circumstances 
under which the search was made, and defendant cross-examines the State’s 
witness at length, but offers no evidence, although defendant had opportunity 
to do so. the ruling by the trial court that the evidence was competent is 
necessarily based on a finding that the search was legal, and the failure of 
the court to make specific findings of fact is not fatal. S. v. Bell, 25. 

Where some half hour after the perpetration of armed robbery an officer 
stops an automobile fitting the description of the one used in conjunction with 
the robbery and observes a pistol on the seat of the automobile, the officer 
may arrest the driver and owner of the car without a warrant, G.S. 15-41, 
and, as an incident to the arrest, may search the automobile without a search 
warrant, and incriminating exhibits found in the car are competent in evi- 
dence, G.S. 15-27.1, particularly when the exhibits were visible from outside 
the automobile without the necessity of a search. Jbid. 

A person may consent to a search of his premises. and such consent will 
render competent evidence obtained by the search. but the presumption is 
against the waiver of the constitutional right to be free from unreasonable 
searches and seizures, and the burden is upon the State to establish un- 
equivocally that the consent was voluntarily, freely and intelligently given, 
free from coercion, duress or fraud. S. v. Little, 234. 

Evidence held sufficient to support finding that defendant freely and vol- 
untarily consented to search of his room. Ibid. 

Upon the voir dire to determine the voluntariness of defendant’s consent 
to a search of his premises, the weight to be given the evidence is peculiarly 
one for the trial judge, and his findings are conclusive when supported by 
competent evidence. Ibid. 

Where, upon the arrest of defendant upon a fugitive warrant, an incrim- 
inating article is in plain view of the officers upon entering the room to which 
defendant admitted them. such article is properly admitted in evidence, since 
where no search is required the constitutional guaranty is not applicable. J. 
v. Kinley, 296. 

The search with the free assent of the owner of a house in which defend- 
ant lived, as established by the owner’s testimony. and the seizure of a gun 
belonging to the owner of the house from a part of the house not assigned to 
defendant, held not to require a search warrant, and the gun was properly 
admitted in evidence upon ballistics identification of it as the one used in the 
commission of the offenses, and defendant’s motion to suppress the evidence 
was properly denied. 8. v. Bumpers, 521. 

Defendant, against whom incriminating evidence is procured by the search 
of premises with the consent of the owner, has no ground for complaint, since 
no constitutional right can be violated by a search with the consent of the 
owner of the premises. Constitutional guarantees must be applied with a view 
of protecting the public against criminals as well as protecting the innocent 
who are unjustly accused. Jbdid. 

Some two hours after a felonious breaking, officers apprehended a person, 
answering the description of the perpetrator. hiding behind a bush two blocks 
from the scene of the crime. Held: Under the circumstances it was lawful for 
the officer to arrest such person without a warrant and, as an incident to the 
arrest, to search him and take from him any property which might be compe- 
tent as evidence in proving his guilt. 8S. v. Tippett, 588. 

Where the circumstances are such as to authorize a police officer to arrest 
defendant without a warrant, it is not required, as a prerequisite to a search 
incidental to the arrest, that the officer make a formal declaration of arrest, 
and it is sufficient if the officer tells defendant upon apprehending the defend- 
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ant near the scene of the crime to get into the pvlice car and advises him to 
take his hands out of his pockets. Fourth and Fourteenth Amendments to the 
Constitution of the United States. /bid. 


STATUTES. 


§ 2. Constitutional Prohibition Against Knaciment of Local or Special 
Acts Relating to Designated Subjects. 


Chapter 1189, Session Laws of 1963, applicable solely to the Town of 
Beaufort and providing that in the event the sewerage system of a municipality 
shall have been declared a source of unlawful pollution to adjacent streams 
or waterways the municipality should not be required to extend any sewer- 
age outfalls into an area annexed by it, held a local act relating to health and 
sanitation within the meaning of Article IT, § 29, of the Constitution of North 
Carolina, and therefore void. Gaskill v. Coustlow, 686. 


§ 4. Procedure to Test Validity and Construction in Regard to Con- 
stitutionality. 

A person who asserts that a particular act violates his rights under the 
Constitution ordinarily must point vut the particular provision of the Consti- 
tution that he claims is violated. S. v. Davis, 1. 

A statute will not be construed so as to ruise a serious question as to its 
constitutionality when a reasonable construction will avoid such question. Milk 
Commission v. Food Stores, 328. 


§ 5. General Rules of Construction. 


While a statute must be construed to carry out the legislative intent, that 
intent must be found from the language of the act, its legislative history, and 
circumstances surrounding its adoption which will throw light upon the evil 
sought to be remedied, and such intent muy not be established by testimony 
of members of the Legislature which adopted the statute nor by the affidavits 
of witnesses as to their opinion of the purpose of the act. Milk Commission v. 
Food Stores, 3238. 

The transcript of a Session Law as certified by the Secretary of State is 
controlling over the statement of its contents as codified. Wright v. Casualty 
Co., 577. 

The first two paragraphs of G.S. 1-240 are interrelated and must be con- 
strued in pari materia, and therefore when plaintiff has recovered judgment 
against defendants as joint tort-feasors, no one of defendants is entitled to 
file petition for a determination of the defendants’ respective labilities inter se 
unless and until such defendant has first paid the judgment and had it trans- 
ferred to a trustee for his benefit. Shaw v. Baxley, 740. 


TAXATION, 


§ 19. Exemption of Property and Transactions from Taxation in General. 
While statutory exemptions from tax liability must be strictly construed 
against the claim of exemption, such rule does not require that the plain Jan- 
guage of the statute be distorted from its natnral meaning in order to in- 
erease the revenue of the State. Jsaucs v. Clayton, Comr. of Revenue, 424. 


§ 25. Listing, Levy and Assessment of Property for Ad Valorem Taxes. 


The principle that an administrative interpretation of a statute continued 
over a long period of time shonld be given consideration by the courts in the 
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construction of the statute, loses its force when, for practical reasons, contest 
of the administrative interpretation would rarely be feasible. Jsaacs v. Clayton, 
Comr. of Revenue, 424. 

A truck comes under the generic term of motor vehicle, and under the pro- 
visions of G.S. 105-428, the National Market Report’s Blue Book for ‘Trucks 
may be used as a guide in ascertaining the tax valuation of trucks, either upon 
the theory that the Statute’s specification of “Automobile Blue Book” is suffi- 
ciently broad to include the “Truck Blue Book” or that the Truck Blue Book 
is a “standard of value” which is reasonable, equitable and just within the 
purview of the statute. In re Block Co., 765. 

When tax authorities use the “Truck Blue Book” as a guide in ascertain- 
ing the fair market value of a truck, they must assess the property for tax- 
ation at the same percentage of its fair value as is used in assessing all other 
property. Ibid. 

Tax authorities may not arbitrarily use the values set out in the ‘Truck 
Blue Book” in ascertaining the fair market value of trucks when the taxpayer 
introduces evidence of exceptional conditions affecting value. Therefore, where 
the taxpayer offers evidence that his trucks were constructed for a particular 
seasonal use and suffered depreciation equal to a full year in hard use during 
the season, such fact should be considered in ascertaining the fair market 
value of the trucks. Jbid. 


§ 27. Liability for Inheritance, Estate and Gift Taxes, 


The statutory exemption of $5000 for each child under 21 years of age in 
computing the inheritance taxes payable by a widow to whom the husband has 
willed substantially all of his property is a personal exemption to her and may 
not be limited to a deduction from the amount accruing to her under the pro- 
visions of her husband’s will, but such exemption may be subtracted at her 
option from whatever interest passes to her by reason of his death, including 
one-half interest in property held by the entirety and funds payable to her 
from insurance policies on his life, /saacs v. Clayton, Comr. of Revenue, 424. 

The widow's election to claim the $5000 exemption from inheritance taxes 
for each child deprives the children of the exemption which otherwise would 
be theirs, and therefore where the wife claims the exemptions, the tax is 
correctly imposed against the entire funds passing to the children by rev- 
ocable trusts. Jbid. 


TELEPHONE COMPANIES. 


§ 5. Indecent Calls. 

Entrapment held not available to defendant charged with making indecent 
telephone calls. 8. v. Coleman, 357. 

The use of a diode device to prevent the originator of a telephone call 
from breaking the connection so that the telephone from which the call orig- 
inated can be identified is to protect the telephone system from abuse by a 
threatening or obscene caller, and use of such device in no way violates the 
prohibition against wiretapping, since it does not involve the interception of 
any communication and the divulgence of its contents by a third person. /bid. 


TORTS. 


§ 1. Nature and Elements of Torts. 

Even though separate judgments against the employer and the employee 
may be obtained by the injured party for a tort committed by the employee 
in the course of his employment, there may be only one satisfaction for the 


890 ANALYTICAL INDEX. [270 


TORTS—Continued. 


injury, and payment of one judgment extinguishes the other. Bowen v. In- 
surance Co., 486. 

The driver of one vehicle involved in a collision obtained judgment against 
the other driver. In another action instituted in another county, the first 
driver and his employer obtained judgment in a smaller amount against the 
owner of the second vehicle under the doctrine of respondeat superior, and 
this judgment was satisfied by payment into court of the amount of the re- 
covery. Held: The payment by the employer of the second judgment extin- 
guished the liability of its employee under the first judgment, particularly 
when the first driver rejected a settlement of the first judgment and elected 
to pursue his action against the employer. Ibid. 


§ 2. Joint Tort-Feasors. 

The actual tort-feasor and the party sought to be held liable for the tort 
solely under the doctrine of respondeat superior are not joint tort-feasors in 
the technical sense, since the employer’s liability is derivative only and net 
predicated on any wrongful act on his part. Bowen v. Insurance Co., 486. 


§ 4. Right of One Defendant to Compel Contribution. 

The right of contribution between joint tort-feasors is solely statutory aad 
may be enforced only in accordance with the procedure set forth in the stat- 
ute. Shaw v. Baaley, 740. | 

The first two paragraphs of G.S. 1-240 are interrelated and must be con 
strued in pari materia, and therefore when plaintiff has recovered judgment 
against defendants as joint tort-feasors, mo one of defendants is entitled to 
file petition for a determination of the defendants’ respective liabilities inter 
se unless and until such defendant has first paid the judgment and had it 
transferred to a trustee for his benefit. Zbid. 


§ 7. Release from Liability and Covenants Not to Sue. 

An instrument under which a party covenants not to assert any claim or 
sue other named parties, directly or indirectly, for injuries or damages aris- 
ing out of a specified accident, and stipulating that the agreement might be 
pleaded in bar to any action by the party executing the agreement or his 
heirs, executors, administrators, and assigns, 7s held a covenant not to Sue ana 
not a release. Autry v. Jones, (O05. 

A passenger in one vehicle involved in a collision sued the driver aud the 
owner of the other vehicle involved in the collision, and defendants filed a 
cross-action for contribution against the driver of the vehicle in which plaintiff 
was riding. The driver of the car in which plaintiff was riding pleaded a 
covenant not to sue theretofore executed by the owner of his vehicle in favor 
of the owner and the driver of the other vehicle involved in the collision. 
eld: The covenant not to sue does not bar the cross-action for contribution, 
since the driver of the car in which plaintiff was riding was not a party to the 
covenant. Jbid. 

A covenant not to sue executed by the owner of one car involved in a 
collision in favor of the owner and the driver of the other car involved in 
the collision precludes litigation inter se by either party to the agreement, 
but does not bar the owner and the driver of the second car from asserting 
a claim against the driver of the first car, who was not a party to the 
covenant, notwithstanding a settlement embodied in a consent judgment 
would constitute res judicata barring such claim. Ibid. 
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§ 5. Course and Conduct of Trial in General. 

In the absence of controlling statutory provision or recognized rule of prc- 
cedure, the conduct of a trial rests in the sound judicial discretion of the 
trial court. Shute v. Fisher, 247. 


§ 16. Withdrawal of Evidence. 


In this action for wrongful death, a witness testified that the deceased 
left a wife and son, The court prevented the witness from answering a further 
question as to the condition of the son, and instructed the jury to disregard 
the testimony as to deceased’s survivors. Held: By withdrawing the evidence 
the court cured any error. Wands v. Cauble, 311. 


§ 20. Necessity for Motions to Nonsuit and Time of Determining Such 
Motions, 


The court may not set aside the verdict of the jury on the ground that 
the court had committed error of law in denying defendant’s motions for non- 
suit aptly made, or for the insufficiency of the evidence as a matter of law to 
support the verdict. Bittle v. Jarrell, 266. 

While ordinarily the question of the sufficiency of the evidence to be sub- 
mitted to the jury must be presented by motion to nonsuit, it is not error for 
the trial court on its own motion to grant nonsuit when the evidence would 
justify a directed verdict, G.S. 1-188, since the legal effect is the same. Nunn 
v. Smith, 874. 

When defendant offers evidence, only his motion to nonsuit at the close 
of all of the evidence need be considered in determining the sufficiency of the 
evidence to be submitted to the jury. Belmany v. Overton, 400. 


§ 21. Consideration of Evidence on Motion to Nonsuit. 


On motion to nonsuit, the evidence must be considered in the light most 
favorable to plaintiff, resolving all conflicts and inconsistencies in his favor 
and giving him the benefit of all reasonable inferences therefrom. UWecCrillis 
v. Enterprises, 637. 

On motion to nonsuit, defendant’s evidence which tends to establish an 
affirmative defense or which is contradictory to that offered by plaintiff must 
be disregarded. Jbid. 


§ 26. Nonsuit for Variance. 


A material variance between allegation and proof warrants nonsuit for 
failure of plaintiff to prove the cause alleged, but whether a variance is ma- 
terial must be determined upon the facts of each particular case, and a vari- 
ance which could not have misled defendant to his prejudice will not be deemed 
material. McCrillis v. Enterprises, 6387, 

Allegation that a contract of employment was for a period of six years, 
with evidence that the contract was for a period of five years modified by mu- 
tual consent so as to begin one year after the beginning of the employment, is 
not a material variance. Jbid. 


§ 31. Directed Verdict and Peremptory Instructions. 


The correct form of a peremptory instruction in favor of the party upon 
whom rests the burden of proof is that the jury should answer the issue in 
the affirmative if they found the facts to be as all of the evidence tended to 
show, and should answer the issue in the negative if the jurv should not so 
find. A peremptory instruction which does not add that the jury should answer 
the issue in the negative if they should not so find the facts to be, must be 
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held for prejudicial error in failing to leave it to the jury to decide the issue. 
Electro Lift v. Equipment Co., 483. 


§ 835. Expression of Opinion on Evidence in Instructions, 


G.S. 1-180 proscribes the trial court from expressing or indicating an 
opinion on the facts, either directly or indirectly. Stanback v. Stanback, 497. 


§ 37. Instructions — Statement of Contentions, 

The fact that the court necessarily takes more time in stating the conten- 
tions of one party than in stating the contentions of the other is not alone 
ground for complaint. Durham v. Realty Co., 681. 


§ 38. Requests for Instructions. 

If a party desires fuller or more specific instructions on a particular aspect 
of the case he should make a special request therefor prior to verdict. Miller 
v. Henry, 97. 


§ 51. Setting Aside Verdict as Contrary to Weight of Evidence. 
Motion to set aside the verdict as being contrary to the greater weight of 


the evidence is addressed to the sound discretion of the trial court. Watson v. 
Stallings, 187. 


§ 53. New Trial for Error of Law During Trial. 

The court may not set aside the verdict of the jury on the ground that 
the court had committed error of law in denying defendant’s motions for non- 
suit aptly made, or for the insufficiency of the evidence as a matter of law to 
support the verdict. Bittle v. Jarrell, 266. 


TRUSTS. 


§ 6. Title, Authority and Duties of Trustee. 

A court of equity will always compel a trustee to exercise a mandatory 
power and will control his exercise of a discretionary power when it is shown 
that he has exercised such discretionary power dishonestly or from other im- 
proper motives. Kuykendall v. Proctor, 510, 


§ 8. Income from Written Trusts and Persons Entitled Thereto, 


Provision that trustee should provide reasonable comforts to life bene- 
ficiary held mandatory. Kuykendall v. Proctor, 510. 


VENUE. 


§ 5. Actions Involving Title to or Right to Possession of Property. 

Where the facts alleged in the complaint put in issue the title to land, 
or the judgment which may be rendered thereon would affect an interest in 
land, the action is removable as a matter of right upon motion aptly made 
to the county in which the land jis situate. Rose’s Stores v. Tarrytown Center, 
201. 

Plaintiff lessee brought this action in the county of its residence against 
defendant lessor to enjoin lessor from constructing a building which plaintiff 
alleged would encroach upon the parking area and driveway rights which 
were guaranteed to plaintiff in the lease of a store in lessor’s shopping center. 
Held: The action is to obtain a decree in personam to enforce contractual 
rights under the lease, and judgment would not alter the terms of the lease, 
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require notice to third parties, or affect title to the land, and therefore de- 
fendant’s motion to remove as a matter of right to the county in which the 
land is situate was properly denied. /bid. 


§ 7. Motions to Remove as Matter of Right. 


A motion for change of venue made before the time for answer has ex- 
pired is made in apt time. Rose’s Stores v. Tarrytown Center, 201. 


WILLS. 


§ 27. General Rules of Construction. 


Where the words of a will are plain and intelligible but ambiguity arises 
in its designation of a beneficiary in one clause and the particular property 
intended to be devised in another, the ambiguities are latent and evidence de 
hors the instrument is competent to ascertain the intent of testatrix, and when 
such evidence clarifies testatrix’ intent the provisions of the will will not be 
declared void for uncertainty. Redd v. Taylor, 14. 


§ 32. Rule in Shelley’s Case. 


When applicable, the rule in Shelley’s case is applicable to both real and 
personal property in this jurisdiction. Ray v. Ray, 715. 

The rule in Shelley’s case applies to a devise or bequest only if testator 
uses the word “heirs” in its technical sense of heirs general, designating per- 
sons to take in an indefinite line of succession, and when used to refer to the 
children or issue of the first taker, the rule does not apply; however, it will 
be presumed that testator used the technical term in its technical sense unless 
the contrary intent can be ascertained from the language of the instrument. 
Tbid. 

Testatrix devised and bequeathed all her property to her daughter during 
her lifetime and at her death to the “heirs of her body, if any”, with further 
provision that if the daughter should die before testatrix without heirs of the 
body, the property should go to named coHateral kin. Held: The daughter 
takes a fee tail under the rule in Nhelley’s case, converted into a fee simple 
by G.S. 41-1, since the instrument does not show that testatrix intended to use 
the word “heirs” in a sense other than heirs general, there being no limitation 
over in the event the daughter survived testatrix and then died without issue. 
Ibid. 


§ 35. Defeasible Fees, Shifting Uses, and Estates Upon Special Limita- 
tions. 

Provision in a will that others named should take in the event the pri- 
mary beneficiary should predecease testatrix without heirs, creates a gift in 
substitution which is eliminated if the primary beneficiary survives testatrix. 
Ray v. Ray, T15. 


§ 50. Designation of Charities. 

Testatrix devised and bequeathed property to “World Missions.” The Di- 
vision of World Missions of the Board of Missions of the Methodist Church, 
Inc., and the Board of World Missions of the Presbyterian Church in the 
United States, Inc., claimed to be the beneficiary. The evidence tended to show 
that testatrix was a lifelong and devout Presbyterian, and that the ageney 
for the Board of World Missions of the Presbyterian Church was commonly 
referred to as “World Missions” and was so denominated in the Church 
bulletin and on envelopes provided for donations. Held: The latent ambiguity 
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is resolved by the competent evidence de hors the instrument, and the agency 
of testatrix’ denomination takes the property. Redd v. Taylor, 14. 


§ 55. Sufficiency of Description of Land or Chose. 


Ixvidence held to make certain the boundaries of that part of a larger 
tract of land which testatrix intended to devise to claimants, Redd v. Tay- 
lor, 14. 


8 63. Whether Beneficiary is Put to His Election, 


The doctrine of election is in derogation of the property right of the true 
owner, and therefore a beneficiary will not be put to his election unless it 
clearly appears from the terms of the will that testator intended to put him 
to an election, and the doctrine does not apply to testator’s devise of property 
belonging to the beneficiary under the mistaken belief of testator that the 
property was his own. Breece v. Breece, 605, 

Testator devised to named beneficiaries property owned by himself and 
wife by the entirety, and also devised to his wife a piece of property which 
she owned in fee simple, and devised other property owned by him to his wife. 
It appeared from the will in its entirety that testator regarded all of the prop- 
erty disposed of in the will as his own and that he had no intent to put his 
wife to an election. Held: The doctrine of election does not apply and the 
land held by the wife in fee and the land devolving to her by survivorship re- 
mains hers notwithstanding her acceptance of other property of testator pass- 
ing to her under the will. /bid. 


§ 66. Ademption. 


Where, subsequent to the execution of a will devising described real estate 
to a named beneficiary, testatrix becomes incompetent and remains incompe- 
tent until her death, and during her incompetency her trustee sells the real 
estate under order of court for the support of testatrix, the doctrine of 
ademption does not apply, and the devisee is entitled to the funds traceable 
to the proceeds of sale to the extent that such funds are not needed to meet 
debts of the estate or cost of administration. G.S. 33-32. Grant v. Banks, 473. 
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1-21, Fact that action for wrongful death is brought by an aneiilary ad- 
ministrator appointed in this State does not constitute the action one 
accruing to a resident of this State within the meaning of the pro- 
viso. Broadfoot v. Everett, 429. 


1-25. New action may be instituted within one year after voluntary non- 
suit. Bryant v. Dougherty, TA48. 


1.69.1, 1-97(6). Unincorporated labor union may be sued as legal entity. 
Bouligny v. Steelworkers, 160. 


1-76. Action of decree to enforce rights under lease to user of easement is 
not action affecting realty. Rose’s Stores v. Tarrytown Center, 201. 


1-83. Motion for change of venue made before time for answer has expired 
is made in apt time. Rose’s Stores v. Tarrytown Center, 201, 


3-89, 1-105. Must be construed together, and provisions of both statute com- 
plied with in order to support service. Distributors v. McAndrews, 92. 


i-98.2(3). Statute must be strictly construed and may not authorize judgment 
in personam upon substituted service. Fleek v. Fleek, 736. 


1-123. Demurrer for misjoinder of parties and causes of action held properly 
sustained. Johnson v. Daughety, T62. 


1-181. Ordinarily, action should not be dismissed on demurrer until pleader 
has opportunity to amend. Mabe v. Green, 276. 


1-151. Upon demurrer, allegations of complaint will be liberally construed. 
Woodard v. Carteret County, 55. 
Demurrer will be overruled unless complaint, liberally construed, is 
fatally defective. Belnany v. Overton, 400. 


1-153. Repetitious allegations are properly stricken on motion. Bouligny v. 
Steelworkers, 160. 


1-168, 1-169. Variance which could not mislead opposing party is not material. 
MeCrillis v. Enterprises, 637. 


1-180. Proseribes trial court from expressing opinion on facts in any matter 
at any time. Stanback v. Stanback, 497. 
Instruction on presumption which does not charge the jury that they 
could find to the contrary on supporting evidence, is error. S. vw. 
Cocke, 644. 
It is error for the court to charge that presumption pleaded by G.S. 
20-159.1 places the burden upon defendant to rebut the presumption. 
S. v. Jent, 652. 
Assignment of error that court failed to charge as required by statute 
is broadside and ineffectual. S. vo. AfeCaskill, T88. 
Charge in this case held without prejudicial error. S. v. Barber, 222. 
Kividence held insufficient in failing to apply law to facts in evidence. 
Jackson uv. McBride, 367. 
Act of court in having witness arrested and placed in custody in view 
of jury held prejudicial. S. v. McBryde, T76. 


1-183. When defendant offers evidence, only motion to nonsuit made at close 
of all evidence will be considered, Belmany v. Overton, 400. 
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Trial court may grant motion to nonsuit er mero motu when evidence 
would justify directed verdict. Nunn v. Smith, 374. 


1-189. Findings held to support order for compulsory reference. Shute v. 
Fisher, 247. 


3-190. Where parties fail to agree on referee, court may appoint referee. 
Shute v. Fisher, 247. 


1-239. Payment of amount of judgment to clerk satisfies the judgment. 
Bowen v. Ins. Co., 486. 


1-240. First two paragraphs of statute must be construed together, and 
therefore one defendant is not entitled to file petition for determina- 
tion of rights of defendant inter se unless he has first paid judgment 
and had it transferred to trustee. Shaw v. Bazley, 740. 


1-254. Complaint held to state cause of action under Declaratory Judgment 
Act to determine validity of apportionment for election of county 
commissioners. Woodard v. Carteret County, 55. 


1-277. Motion to strike allegations stating cause of action amounts to a 
demurrer thereto and is immediately appealable. Sharpe v. Pugh, 598. 
One tort-feasor cannot be party aggrieved by error relating to co-de- 
fendant. Childers v. Seay, 721. 


1-311, 1-410. Evidence held insufficient against the person of defendant issuing 
worthless check. Nunn v. Smith, 374. 


1-500. If building violated restrictive covenants, mandatory injunction would 
lie, and therefore dissolution of temportry restraining order is in- 
terlocutory order not affecting substantial right. Currin v. Smith, 108. 


1-568.24(a). Defendant is entitled to introduce plaintiff’s pretrial examination 
in evidence. Watson v. Stallings, 187. 


5-1, 5-2, 5-5, 5-7, 5-8, 5-9. Evidence held sufficient to support finding that de- 
fendant wilfully violated terms of prior restraining order. Rose’s Stores 
v. Tarrytoun Center, 206. 


8-46, Evidence held to support charge of damages for permanent injury. 
Chandler v. Chemical Co., 395. 


14-5. Person who counsels, procures or commands another to commit a 
felony is guilty as an accessory before the fact. S. v. Bell, 25. 


14-32. Evidence held sufficient to show that knife was deadly weapon. S. v. 
White, 78. 


14-33. Statute merely provides different punishments for various types of 
assault. S. v. Roberts, 655. 


14-54. Evidence held sufficient for jury in prosecution for felonious breaking 
and entering. S. vt. Worthey, 444. 
Evidence held insufficient to support verdict of nonburglarious entry. 
S. v. Fikes, 780. 


14-87. Person who aids or abets another in commission of felony is guilty. 
S. v. Bell, 25. 
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14-127. Warrant that fails to charge that injury to property Was malicious is 
fatally defective, S. v. Fisher, 316. 


14-196.1. Entrapment held not available to defendant under evidence in this 
case. S. v. Coleman, 357. 


15-4.1, 15-197. Defendant has no constitutional right to be represented by 
counsel at hearing to determine revocation of probation, since pro- 
ceeding to revoke probation is not criminal prosecution. 8S. v. Hewett, 
348. 


15-5. Does not provide for payment of fees to lawyer representing indigent. 
defendant in Federal Court. S. v. Davis, 1. 


15-10.2. Notice must be given to solicitor and not to clerk in order for de- 
fendant to be entitled to limitation. S. v. White, 78. 


15-27.1.  Incriminating exhibits are competent when officer had right to search 
car without warrant. S. v. Bell, 25. 


15-41. Officer may arrest without warrant when he has reasonable grounds 
to suspect person guilty of felony. S. v. Bell, 25. 


15-41(1). Officer may arrest motorist whom officer sees violating speed limit. 
S. v. McCaskill, 788. 


15-173. Failure to renew motion to nonsuit at close of all of the evidence 
waives motion made at close of State’s evidence. S. v. Fikes, 780; 
S. v. Prince, 769. 


17-39, 17-39.1. Action for divorce ousts custody jurisdiction under writ of 
habeas corpus. In re Custody of Sauls, 180. 


17-39, 50-18. Judgment awarding custody of children under G.S. 17-39 does not 
oust jurisdiction of court to hear motion for custody in divorce ac. 
tion. Swicegood v. Swicegood, 278. 


20-28. Warrant charging operating motor vehicle while license was _ sus- 
pended need not make specific reference to the statute. S. v. Black- 
nell, 104. 


20-71.1. Admission of ownership of vehicle takes issue of respondeat superiar 
to jury, but when all evidence shows that driver was not agent, 
court should give peremptory instruction in favor of owner. Belmany 
vw, Overton, 400. 


20-129.1. Failure to have statutory lights is negligence per se. White v. Mote, 
544. 


20-188, 20-139.1. Presumption created by G.S. 20-139.1 merely authorizes but 
does not compel affirmative finding of intoxication. S. v. Cooke, 644. 
S. v. Jent, 652. 


29-156(a), 20-171. Right of way to vehicle on highway must be yielded by 
person riding an animal as well as driving a vehicle. Weutson «+. 
Stallings, 187. 


20-166(a)(c). Evidence of defendant’s guilt of hit and run driving. 8. ¥. 
Glover, 319. 
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20-279.21. Policy provisions that uninsured motorist clause should constitute 
only excess insurance held contrary to statutory provisions in regard 
to liability to passenger intestate. Afoore v. Ins. Co., 582. 


20-£79.21(b) (3). Where it does not appear from complaint that insured had 
rejected coverage under uninsured motorist clause, demurrer on 
ground that insurer had statement in its file rejecting such coverage 
by insured does not warrant demurrer. Wright v. Casualty Co., 578. 


20-279.21(f)} (1). Policy violations by insured do not preclude insured third 
party from recovering on assigned risk policy. Jones v. Ins. Co., 404. 


23-1, 23-2. Transfer by debtor of his property in exchange for other property 
of different form is not unlawful. /stridge v. Denson, 556. 


?28-175(3). Upon death of incompetent, right of action for amount incompe- 
tent’s estate was decreased by failure of guardian to collect funds 
and right of action for wrong done incompetent in failing to pro- 
vide her with reasonable comforts, survives to incompetent’s personal 
representative. Kuykendall v. Proctor, 510. 


33-20. Guardian may be held liable to tneompetent’s estate for amount the 
estate is reduced by failure to :ollect funds bequeathed for support 
of incompetent. Kuykendali v. Proctor, 510. 


33-82. Sale of chattel by incompetent’s guardian does not adeem bequest of 
such chattel in incompetent’s will. Grant v. Banks, 478. 


41-1. Under devise in this case daughter took fee tail under Rule in 
Shelley’s ease converted into fee simple. Ray v. Ray, 715. 


44-38, 44-39. Claim held to show that materials were furnished under sever- 
able contract and materials were not itemized as required by stat- 
ute. Lamber Co, v. Builders, 337. 


00-16. Motion that defendant be held in contempt for failure to make pay- 
ments held not demurrable. Ring v. Ring, 118. 
Evidence held insufficient to support finding of adultery so as to deny 
alimony pendente lite. Myers v. Myers, 268. 


ohn dene Liabilities imposed by this statute upon directors of corporation are 
in addition to other liabilities imposed by common law. Underwood v. 
Stafford, 700. 


8-42, Motion for continuance and for pill of particulars is addressed to 
sound discretion of Insurance Commissioner. Elmore v. Lanier, 674. 


62-3(23). Municipality may not enforce police regulations by threatening to 
eut off electricity. Dale v. Morganton, S67. 


84-14, Attorney is entitled to argue legitimate contention to jury and to 
read pertinent statute and decision of Supreme Court. Wiles v. 
Mullinar, 661. 


99-88. Circumstantial evidence held insufficient to show that defendant had 
marijuana in his possession. 8. v. Chavis, 306. 


97-29. Disability as used in Compensation Act refers not to physical injury 
but to diminished capacity to earn money. Burton v. Blum & Son, 695, 


N.C.] ANALYTICAL INDEX. 899 
Sc a ge ee 


GENERAL STATUTES, SECTIONS OF, CONSTRUED—Continued. 


Limitations on compensation payments do not apply to payments for 
spinal cord and brain injuries. Godwin v. Swift & Co., 690. 


97-99. Valid binder for compensation insurance cannot be cancelled until 
after statutory notice. Wiles v. Mullinagz, 661. 


105-428: 105-294. Blue Book for Trucks may be used as guide in ascertaining 
truck’s valuation. In re Block Co., 765. 


106-266.8(a) (3), G.S. 106-266.21. Evidence held not to sustain finding that de 
fendant’s chain store was selling milk below cost for purpose of creat- 
ing monopoly. Milk Comm. v. Food Stores, 323. 


136-104. Title passes upon Commission’s declaration of taking and filing of de- 
posit in court. Highway Comm. v. Myers, 258. 


160-20.1. Desk officer may not issue warrant of arrest. 8S. v. Matthews, 35. 


160-182. Municipal code substantially incorporating conditions specified in the 
statute as prerequisite to closing of dwelling house is valid. Dale vw. 
Morganton, 567. 


160-191.1. Municipality waives governmental immunity provisions under gay- 
ernmental insurance. White v. Mote, 544. 


160-435.5(h). Owner of property may maintain suit against municipality to 
compel it to follow through on planned utilities. Safrit v. Costlow. 
680. . 


160-453.6. Land owner may attack validity of annexation in accordance with 
statutory procedure. Gaskill v. Costlow, 686. 


160-453.17(8). The extension of sewer lines by a city into annexed area is not 
condition precedent to effective annexation. Dale v. Morganton, 567. 


160-453.19. Requirement that map of annexed territory be recorded in oftice of 
register of deeds is not condition precedent to effective annexation, 
Dale v. Jlorganton, 567. 


160-453,.23. Chapter 1009, Session Laws of 1959, has been in full force sinee 
July 1959. Dale v. Morganton, 567. 


CONSTITUTION OF NORTH CAROLINA, SECTIONS OF, CONSTRUED. 


I, §§ 1, 17. Requirement that insurer doing business in this State issue 
proportionate share of assigned risk policies is constitutional. Joncy 
vp. Ins. Co., 454. 


I § 11. In prosecution for aiding and abetting, admission of record showing 
that co-defendants had pleaded guilty to the offense deprives defend- 
ant of right of confrontation. S. v. Jackson, 778. 
Toa compel defendant to reply to question after admonition that his 
silence as well as his statement might be used against him is uncor. 
stitutional. S. v. Fuller, 710. 
Testimony of witness at former trial is competent when witness has 
left the jurisdiction after prior trial terminated at instance of de- 
fendant. S. v. Prince, 769. 
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¥, § 14. Sentence which does not exceed statutory maximum is not cruel or 
unusual. S. v. LePard, 157. 


I. § 17. Attorney is not deprived of due process by having to represent in- 
digent defendant without fee. S. v. Davis, 1. 


1I, § 29. Statute applicable to one town providing that town should not be 
required to extend any sewerage outfells into area annexed by it be- 
cause of unlawful pollution held void. Gaskill v. Costlow, 686. 


IV, § 1. General Assembly may not establish any courts other than as per- 
mitted by this Article as amended. 8S. v. Matthews, 35. 


IV, § 10(1). Supreme Court has power 40 issue any remedial writ necessary 
to give it control over lower courts. S. v. Davis, 1. 


NIV, § 3. Legislative power over public purse is supreme. S. v. Davis, 1. 


CONSTITUTION OF UNITED STATES, SECTIONS OF, CONSTRUED. 


Kirst Amendment. Freedom of speech and of press affords no protection 
against action for libel or slander. Bouligny v. Steelworkers, 160. 


First Amendment, Fourteenth Amendment. First Amendment is binding on 
stutes by virtue of Fourteenth Amendment. Bouligny v. Steelworkers, 
160. 


Jourth Amendment. Formal declaration by officer of arrest is not required, 
it being sufficient if officer tells nerson apprehended to get into police 
ear. S. v. Tippett, 588. 


kourth Amendment, Fourteenth Amendments. Fourth Amendment is made ap- 
plicable to States by Fourteenth Amendment. S. v. Tippett, 588; 8S. v. 
Matthews, 35. 


Fourteenth Amendment. Attorney is not deprived of due process by having to 
represent indigent defendant without fee. 8S. v. Davis, 1. 
Testimony of witness at former trial is competent when witness has 
left the jurisdiction after prior trial terminated at instance of de- 
fendant. S. v. Prince, 769. 
In prosecution for aiding and abetting, admission of record showing 
that co-defendants had pleaded guilty to the offense deprives defend- 
ant of right of confrontation. S. v. Jackson, T73. 
Requirement that insurer doing business in this State issue propor. 
tionate share of assigned risk policies is constitutional. Jones v. Ins. 
Co., 454. 
Warrant may not be issued by police desk officer. S. v. Matthews, 35. 


